





THE MINIMUM FEE BILL OF THE STATE BAR 
ASSOCIATION OF WISCONSIN 


RaymMonp T. ZILLMER 


The State Bar Association of Wisconsin, on June 28, 1947, approved 
a new minimum fee schedule in the form submitted to it by its Fee 
Bill Committee of 1946-1947. The prior schedule adopted in 1929 was 
declared by the committee to be obsolete ‘‘in view of the great eco- 
nomic changes that have occurred since then.”’ 

It is important that the lawyers in Wisconsin understand the basis 
upon which this schedule is presented, because almost every lawyer 
in the State is confronted with two minimum fee schedules—the 
State schedule and a local schedule. 

When the Fee Bill Committee of 1945-1946 was appointed, it was 
suggested by the officers of the Association that the committee con- 
sider the advisability of recommending the adoption of two, or per- 
haps even three, schedules—one or two for cities of various sizes and 
one for rural areas. This was suggested on the theory that lawyers in 
large cities are entitled to ‘‘substantially higher’’ fees for the same 
work than lawyers in the rural districts. 

The committee considered the suggestion, but reported as follows: 

The committee is opposed to more than one schedule. The exist- 
ing State schedule, whatever its defects, has resulted generally 
in being of great value to the lawyer. To put in its place three 
schedules, one of which probably would have lower fees than the 
present State schedule, would be undesirable. 

We regard the State schedule as one which should be used as a 
guide in setting up the various local schedules. The latter are 
more important than the State schedule, but the State schedule 
should serve as a model for local schedules. 

We, therefore, recommend that there be but one minimum fee 
schedule. The committee cannot go on with its work of drafting 
one or three schedules until that recommendation is approved or 
rejected. 

This report was approved by the Association, and a new committee 
was appointed for 1946-1947. When the new committee met, it had 
available the material collected by the former committee. This in- 
cluded the minimum fee schedules of 33 local bar associations involving 
40 counties of the State and a considerable correspondence with the 
officers of these 33 and other bar associations, for some local bar 
associations have either no schedule or only a very old schedule. The 
committee had in its membership both the urban and rural points of 
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view, and its report was unanimous, although the recommendations 
contained many matters which might be debated ad infinitum. The 
report, as approved by the Association, contains several matters not 
appearing in the former State schedule and ordinarily not appearing 
in minimum fee schedules. The part that the schedule should play in 
Wisconsin is set forth as follows: 

It is, * * *, suggested that this schedule be used as follows: 

1. As a guide to lawyers and judges for the particular fee in- 


volved; 

2. As a suggestion which local associations may consider in 
adopting their local minimum fee schedules. 

Perhaps this schedule may be called a ‘standard,’ to the extent 
that a ‘standard’ can be designed to meet the varying conditions 
confronting lawyers over the entire State. 


The report contains the following recommendation to local bar 
associations : 


It is suggested that where local bar associations are adopting 
new cdeotaien they attempt to get not only the endorsement of 
the circuit, probate, and other courts to fees involving real estate 
litigation, probate matters, and any other matters where proper, 
but also the permission to quote the courts in this respect in the 
fee schedule. This was done by the Circuit and County Judges 
in Milwaukee County; for example, the County Judges of Mil- 
waukee County permit the fee schedule to recite as Gelline: “The 
County Judges of Milwaukee County will apply the following 
fees igndboal in County Court (probate) matters.”’ 

Every local association should endeavor to get this endorsement, 
for with it, some of the arguments against the desirability of minimum 
fee schedules will disappear. 

The schedule, in some cases, instead of merely stating a minimum 
fee in a certain field of law, attempts to differentiate the various types 
of cases in that field. The divorce schedule is a good illustration of 
this, for it attempts to classify typical divorce cases with a minimum 
which varies from $100 to $175. The importance of this differentiation, 
compared with a schedule which fixes merely a minimum of $100 in 
divorce cases, must, of course, be apparent to anyone. 

The schedule contains several matters not heretofore appearing in 
local schedules. The most important of these is the item which reads: 


Closing real estate transaction, minimum................ $25.00 
The minimum fee should be substantially increased if the 
value of the property is large or the transaction involves 
difficulty. 
Lawyers in the past have not sufficiently appreciated the importance 
of this transaction and have fixed their fees at only a fraction of what 
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they should have been, having in mind particularly the dollar value 
which this transaction ordinarily involves. 

The purpose of this article, however, is to present another matter 
of greatest importance to the lawyers of the State. This is set forth 
in the report of the committee as follows: 

The committee believes that a great injustice has been done in 
the past to the lawyers living in the rural districts of the State. 
Statistics show that they have always been the poorest paid of 
our lawyers. It seems to have been assumed that a lawyer in a 
rural community should be paid less for comparable work than a 
lawyer in a city, principally because his personal and business 
expenses are less. This view does not give consideration to the 
many factors which limit the gross amount of his fees. The com- 
mittee believes that an effort should be made by state and local 
bar associations to ‘“‘lift’’ the fees of the lawyer in the rural dis- 
trict, so that he will receive a net annual income more nearly 
comparable to that received by the lawyer in the city. 

There has been too long an assumption by the bar and by the public 
generally that the lawyer in the rural community is not entitled to a 
fee equal to that of the city lawyer for doing the same work. This 
assumption should be destroyed, for it is unjust and has many un- 
desirable social results which I shall not discuss, except to say that I 
have principally in mind the matter of competent lawyers locating in 
small communities. 

That this assumption exists in Wisconsin is apparent from the 
direction given to the former committee by the State Bar Association 
to draft several schedules—one or two for cities and one for the rural 
communities. This point of view appears in the letters received by 
the committee from Wisconsin lawyers. One from a rural community 
wrote: ‘‘Obviously we cannot obtain the same standard of minimum 
fees as those established in the larger industrial counties.’’ This lawyer 
did not know that in many instances the fees set by the bar schedule 
in his rural county exceeded the fees in schedules of some bar associ- 
ations of cities of the second class. Another lawyer from a rural com- 
munity said: ‘‘* * * there is no doubt but what we can work on a 
somewhat lower basis than the men in the cities who have larger 
expense.’’ A lawyer from Barron County wrote: “‘A minimum reason- 
able at $35.00 in Milwaukee might properly be $25.00 in Eau Claire 
or $15.00 in Barron.”’ 

That this assumption is also generally accepted over the United 
States is evident from an extensive study of minimum fees made by 
an eminent committee of the American Bar Association which reported 
in 1937. This committee, with members from all over the United States, 
suggested that fees for identical services should vary with the density 
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of the population. If the lawyer practised in a county with a popula- 
tion of under 25,000, one set of fees applied; if he practised in a county 
having a population of 25,000 to 500,000, a higher set of fees applied; 
if he practised in a county having a population of over 500,000, a 
still higher set of fees applied. The fees suggested for the attorney 
practising in the smaller community were, in most cases, less than the 
fees suggested for the lawyer living in the larger community, and 
usually substantially less. For example, the minimum fee in a con- 
tested divorce case was fixed at $100 in counties under 25,000; at $150 
in counties of 25,000 to 500,000; and at $200 in counties over 500,000. 
In courts of record, the fees in the corresponding areas were $35, $50, 
and $75 per day respectively; in partition, $75, $125, and $200 re- 
spectively; in foreclosure of real estate mortgages, $75, $100, and 
$150; in foreclosure of chattel mortgages, $50, $75, and $100; for pre- 
paring a petition and bond and obtaining letters of guardianship, $15, 
$25, and $50; and other fees were along the same line, the fee in many 
cases in the smaller community being less than half that in the larger 
community. 

That the total fees actually received by lawyers in smaller com- 
munities are substantially less than the total fees received by lawyers 
in larger communities is a well recognized fact. The assumption that 
the fees charged in a particular case should be less is based principally 
on the fact that it costs less to live in and to practise law in smaller 
communities, due principally to the fact that rents and wages are 
usually less. 

The difference in rents and wages is a very small factor to weigh 
with factors on the other side. A lawyer in the small community must 
practise in several county seats and is required to spend a great amount 
of time in travel, whereas in the city a lawyer can handle several cases 
in less time than the other may spend in travel. The smaller community 
has no concentration of business or of wealth, so that most of the 
cases involve small amounts of money or property of low value, and, 
therefore, result in small fees. These limitations on the fees of the 
small town lawyer are much more important than the matter of rents 
and wages. To have a proper balance, the fees charged in the smaller 
community should be higher, and not lower than the fees charged in 
the city. 

The Twelfth Canon of Ethics of the American Bar Association sets 
forth the various factors which a lawyer should consider in fixing a 
fee. They involve time required, difficulty involved, skill required, 
the amount involved, the benefits resulting, and other factors. There 
is no suggestion in the Canon that the size of the community should 
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play any part in determining the proper fee for a particular service. 

In his very excellent book entitled The Successful Practice of Law 
(1947) John Evarts Tracy, Professor of Law at the University of 
Michigan, states at page 51 that the following are the most important 
elements for a lawyer to consider in fixing his fees: 


1. The amount involved. 

2. The time spent. 

3. The difficulty and importance of the questions of law and 
fact involved. 

4. The ability of the client to pay. 

5. The results accomplished. 

After discussing these elements at length and showing that their 
relative importance varies in different situations, he concludes at 
page 56: 

In my opinion, the most important factors to be considered in 
fixing a charge for legal services rendered are items number 5, 
results accomplished, and 3, difficulty and importance of the 
questions involved. 

Nowhere in his chapter discussing the matter of fixing fees does he 
suggest that the location of the lawyer has anything to do with the 
problem of fixing the proper fee. 

An examination of the schedules of the various rural bar associations 
of the State of Wisconsin shows that the lawyers in the smaller com- 
munities have acted on the assumption that their services are worth 
less than similar services rendered by the lawyers living in the larger 
communities, for they themselves have prepared schedules of minimum 
fees which bear out this assumption. As you hold yourself out, so will 
you be regarded! 

The committee collected 33 local minimum fee schedules involving 
40 counties. I shall compare these schedules of minimum fees to show 
the relationship between large and small communities. Milwaukee is 
put in Class 1, being the only city in Wisconsin of the first class. 

All the cities of the second class, with two omissions, are placed 
in a second group. The cities of the second class in Wisconsin are 
the following: Kenosha, La Crosse, Oshkosh, Racine, Sheboygan, 
Superior, Green Bay, and Madison. In the averages of the cities of 
the second class presented below, Madison is not included because it 
has no minimum fee schedule, and Green Bay is not included because 
its schedule is very old. Winnebago County has the second class city 
of Oshkosh. A statistician could very well eliminate its schedule on 
the ground that it is not representative of cities of the second class. I 
have, however, included it, but indicated its effect in some instances 
where it is most unusual. 
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In the third group labeled ‘‘rural,’’ I have placed the counties hav- 
ing the smallest population in the State and of which the committee 
had minimum fee schedules. Counties with a population of less than 
25,000 in 1940 were included, one Tri-County bar association schedule 
in which each of the three counties had less than 25,000 population, 
one Tri-County schedule in which one county had more, and two 
counties less, than 25,000 population, and one Inter-County schedule 
in which two counties had less, and two counties more, than 25,000 
population. 

The county schedules included, with their population in 1940, are 
the following: 


ER AEE EI PE EL Ey 18,000 
EE, nso Rais a eiaind cag Sahene aKa 18,000 
PS Sh 6kG kp ddA nv A weds cad scenes eae 20,000 
Is Gas ne cond cus ne cep aeden ck ee cen 23,000 
Si file EE EPPA LES PLEO T HE: 23,000 
Tri-County with: 
socal tnd 5) sb dice 9 dc ice ek ion ands dee ine 16,000 
din nis weed nsdn ttterih ise steak soil 16,000 
ns haat enichenies Sasha asexual 24,000 
Tri-County with: 
i 5 arn a csi ate pnt ad wins we bin bina 8,000 
ns cn bins his een ne ks CER ie h me anes d 9,000 
oa Signa. ih er stesdovtigh Sk cd Wik, Ais ensin soc 32,000 
Inter-County with: 
a oc ad and dics sacha 5a gtd ma ad oieg See 11,000 
bn. on th needa aries moeitadse sated <a 12,000 
ee ere eae pe 34,000 
AST RE RE YE 26,000 


In making the comparison, certain adjustments had to be made, 
such as treating $5.00 an hour as $30.00 a day. Any adjustments which 
were made would not, however, affect the general result obtained. 
I have endeavored to make the work accurate, but with all the figures 
considered, there may be some discrepancies, which, however, will 
not affect the general result. There may be other schedules which were 
not sent to the committee when it coliected them. If such schedules 
are of smaller communities, I am confident that they will only accentu- 
ate the result shown below. 

There are set forth below the comparative minimum fees in only the 
most important matters involved in the practice of law. The subjects 
selected for comparison were selected prior to the examination of any 
figures and on the basis of what were most important. No subjects 
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were dropped after the figures were secured. The figure for ‘‘2nd class 
cities’’ and for ‘‘rural’’ is the average. 


2npD CLass 
Schedules of......... STATE MILWAUKEE CiTIEs Rura 
Fres FoR CONSULTATION 
| re $ 6 $ 6 $ 5.20* $ 4.91 
Minimum......... 3 3 2.50 1.50 


*Note: With Winnebago County omitted, $5.50. 


Courts oF Recorp 


"er $ 75 $ 50 $ 56 $ 48 
Preparation........ 50 50 35 27 
ProBATE OF EsTATES 
$ 5,000 Estate. .... $ 150 $ 150 $ 138 $123 
10,000 Estate..... 300 300 263 219 
50,000 Estate..... 1,250 1,250 1,125 835 
Minimum fee...... 100 100 58 57 
but not but not 


more than more than 
1/5 of 1/5 of 
gross gross 
estate. estate. 


ForectosurE oF Reat Estate MortGAGES 


Sae......;...8 2 $ 210 $ 218 $198 

a 310 339 307 

ee. ...,...... 1,110 1,174 915 
Divorce 


The Wisconsin and Milwaukee schedules discriminate in various 
types of divorce cases, so that comparison is improper. Comparing 
only the general divorce minimum we have: 

$ 100 $ 76 
TERMINATION OF JoInT TENANCY PROCEEDING 
If inheritance tax 


involved........ $ 75 $ 75 $ 37.50*  $42.86* 
If no inheritance 
tax involved..... 50 50 27.50 22.86 


*Note: This unusual result is due principally to the schedule of 
Winnebago County (with city of second class) on the one hand and 
Lafayette County (rural) on the other. The minimum fees in joint 
tenancy proceedings in Winnebago County are lower than in any of 
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the cities of the second class or even of the rural counties, being $20 
if inheritance tax is involved and $10 if no inheritance tax is in- 
volved. The rural fee where a tax is involved ranges from $25 to 
$75; where no tax is involved from $15 to $40. 

The fees in Lafayette County (population 18,000) are higher than 
any city of the second class, where a tax is involved being $75. The 
Bar Association of Lafayette County should be complimented for 
making this fee equal to that of the State and Milwaukee Bar As- 
sociations. 

Excluding Winnebago County and Lafayette County, the result 
is as follows: 


$ 43.33 $37.50 


33.33 22.50 
INCORPORATION 
Incorporation, 
including first 
meeting......... $ 150 $ 100 $100 $ 66 
Amendment of 
Articles......... 50 35 37 $ 27 
BANKRUPTCY 
Voluntary petition.$ 100 $ 100 $ 92 $ 85 
ABSTRACTS 
$ 15 $ 15 $ 11.50 $ 6.43 
Simpte WILLs 
$ 10 $ 10 $ 7.50 $ 4.81 
DEEDs 
$ 5 $ 5 $ 3.25 $ 2.25 


If the schedules of the second class cities and the rural counties 
above were compared in other matters, the pattern resulting would be 
similar to the pattern shown by the foregoing figures. It is clear that 
lawyers in rural communities do not intend to charge as much for 
the same work as do lawyers in larger cities. Does the lawyer in the 
rural community make up for this discrepancy by having more law 
work to do, or does he suffer a still greater disadvantage because he 
is able to handle fewer matters than the city lawyer? And does the 
lawyer in the rural community have matters involving greater values 
and more dollars, or is he still further handicapped in this respect? 
What do the comparative figures of the net income of lawyers in large 
and small communities show? 

A study of the income of lawyers was prepared by the American 
Bar Association’s Special Committee on the Economic Condition of 
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the Bar. Lloyd K. Garrison, former Dean of the Wisconsin Law School, 
was the chairman of this committee. The report was published by the 
American Bar Association in June, 1938, under the title The Economics 
of the Legal Profession. The report contains a detailed survey of the 
economic position of the lawyers in several states. We shali concern 
ourselves only with the survey of the income of Wisconsin lawyers. 
The Wisconsin survey was a careful one made by a research staff in 
1933, 1934, and earlier, by nine law graduates and was financed by the 
United States Government under CWA and by the Wisconsin and 
Milwaukee Bar Associations. 

The survey contains Table 15 which sets forth the net income of 
lawyers in Wisconsin in 1930, classifying the lawyers in five groups 
according to the size of the city or town in which they practised, and 
includes 1,976 lawyers, a sufficient number to make the result reliable. 
The facts in this table also appear as part of a table published in Vol- 
ume 10, the Wisconsin Law Review at page 156, in connection with an 
article by the then Dean Garrison of the Wisconsin Law School. 

The table includes the income of lawyers by five year periods. I 
shall omit the income of the lawyer for the first period, namely, the 
first five years of his practice, because the lawyer then has not yet 
established himself. The figures in this period indicate that it takes 
longer to get established in a large city than in a small community. 
I shall omit also the net income after the lawyer has practised forty 
years, because that period shows a decline, which makes that period 
unrepresentative of a full-time practising lawyer. In fact, the period 
35-39 years might well be excluded for the same reason. 


TABLE 15 
YEARS IN PRacTICE AND AVERAGE 1930 Earnincs 
Cities or Towns 5-9 10-19 20-29 30-34 35-39 


(A) Milwaukee (812 lyrs.)...... $3,196 $5,035 $7,846 $10,415 $8,853 
(B) 25,000-100,000 (525 lyrs.)... 3,849 5,264 6,950 6,201 6,553 
(C) 10,000-25,000 (186 lyrs.).... 3,764 5,218 5,495 5,652 4,425 
(D) 2,000-10,000 (292 lyrs.)..... 3,184 3,223 4,286 3,759 4,290 
(E) Under 2,000 (161 lyrs.)..... 2,509 2,946 3,422 2,512 2,235 


The table illustrates that it takes a longer time to get started in a 
large city, but once the lawyer is started, his income continues to in- 
crease, whereas the income of the rural lawyer increases very little 
after the first nine years. Apparently the period 30-34 years is the top 
of the lawyer's earning capacity. That period shows that the big city 
lawyer earns over four times what the village lawyer earns. Even the 
smaller cities (B and C group) earn over two times what the village 
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lawyer earns, and the B class lawyer, practising principally in the 
second class cities of Wisconsin, earns 50% more than the D class and 
over twice that of the E class. 

These figures fit logically in the pattern of the comparisons made 
above in the minimum fee schedules of the small and large communities. 
They seem to bear out the suggestion above that the small town lawyer 
not only charges less for the same work, but that he has less business 
and less important business. It would seem inescapable, therefore, that, 
if the smaller community is to continue to be served by competent 
lawyers, his fee schedule should be increased, certainly to at least 
equal the fees received by his big city brethren. 

A comparison of the various schedules shows some inconsistencies. 
For example, there is a surprising inconsistency among the cities of 
the second class in some of the items involved in the minimum sched- 
ules. For example, the highs and lows within the cities of the second 
class, with respect to the following subjects, are as follows: 


NN 5 rc Sl a, can vase weer $6—$4 per hour. 
Trial, courts of record:............... $75—$35 per day. 
Preparation for trial, 

Is ort oe. ce ee scene $50—$25 per day. 
Joint tenancy proceeding, 

Re ae Pr $75—$20 

Ng ccna scccwnapaaesed $50—$10 
Organization of corporation:................. $150—$75 
Amending Articles of Incorporation:....... $50—$25 
PE IIIS, on ccc ected nav edanae $20—$7.50 
RD ahnccpdse wd icv ch hee AR akeond sea kea $5—$2 
| ES ee me Pee ERrES ere eT $15—$5 


There are inconsistencies among the rural schedules compared, but 
they are not so striking. 

In some instances, a rural fee schedule provides a higher fee than a 
city of the second class. For example, the higher fee below is that of 
a rural county; the lower fee that of a city of the second class: 


Ea ele i aes Beas qa ne or $6—$4 
I eg ood cc date win ened see $50—$35 
SE ee ee eT Poe $75—$50 
Joint tenancy proceeding, 

I 6 cheb eae e wt bades wed $75—$20 

gS Pee ee er Pore $50—$10 
Bankruptcy, voluntary:..................... $100—$75 
SS oe rales KG! ale Peg es, $10—$7.50 
ee es) EI. a St ee on Eg $3—$2 
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The study of the many local fee schedules submitted to the com- 
mittee shows that, except for a few counties which have up-to-date, 
well-considered schedules, most of the local bar associations should 
promptly appoint committees to reconsider their schedules in the light 
of the suggestions contained in the State minimum fee schedule and 
in the light of the material above presented. And the rural counties 
should establish their schedules on the entirely new assumption that 
their lawyers are entitled to fees equal to the fees of their city brethren. 
It may be advisable, especially in rural communities, to conduct an 
educational campaign so that the public will understand the fairness 
of the new basis on which the schedules are fixed. 





THE LEGAL PROTECTION OF CIVIL LIBERTIES 
WITHIN UNIONS 


Joseph KovNneR 


Freedom of speech, press and assembly are the acknowledged mini- 
mum requirements of a democratic organization. Within a labor union, 
the existence of these rights means that individual members may 
criticize and oppose union officials and policy, publish and circulate 
their criticisms, and organize an opposition party. All private associ- 
ations in a democratic state are not required to safeguard these funda- 
mental freedoms. Many religious, social and fraternal societies are 
authoritarian and ritualistic.’ It is part of the freedom of association 
assured to the citizens of a democracy that they may form private 
organizations which do not meet democratic tests. But some voluntary 
associations cannot be undemocratic without endangering themselves 
and the state. Labor unions are in this category. 

Unions stand in a special relation to their members and to the state. 
Membership is much more than private and voluntary; it is a condi- 
tion of employment for millions of wage-earners.? Federal and state 
statutes confer legal authority upon unions to represent employees 
(members and non-members alike) in collective bargaining over work- 
ing conditions.* In recent years, unions have extended the scope of 
their concerns beyond the limit of the economic interests of their 
members. They pass upon candidates for public office, domestic and 
foreign policy of the government, legislation and the administration 
of public laws. Union organization necessarily creates authority over 
those who are members, and this authority is vested in individual 
officers, boards, meetings and tribunals. The members are citizens of 
a private government. The fundamental problems of internal govern- 
ment are posed by the relation of officials to citizens, or in union terms, 
of officers to members. One of the most important values of unions in 





1 The requirement of a fair trial was not imposed upon the disciplinary proceedings of 
a religious society; e.g. licensing of Kosher butchers, Cohen v Silver, 277 io. 230, 178 
N.E. 508 (1931). Cf. Walsh v Reardon, 274 Mass. 530, 174 N.E. 912 (1931), requiring it 
of a union. Members of the Jehovah Witnesses are entitled to civil liberties in pos 
though they believe in a theocratic state, Martin v City of Struthers, 319 U.S. 141, 63 
S. Cr. 862 (1943); Lovell v City of Griffin, 303 U.S. 444, 58 S. Cr. 666 (1938). 


2 3,731,000 persons are under closed shop, preferential hiring or union shop agreements, 
and another 3,031,000 are under agreements to maintain membership for a contract 
period. U.S. Department of Labor, Bureau of Labor Statistics, Extent of Collective Bargain- 
ing and Union Recognition, released April 21, 1947, and published in May issue of MonTHty 
Lazor Revirw. Digested in 19 L.R.R. 457. See Newman, The Closed Union and the Right 
to Work, 43 Cor. L. Rev. 42 (1943). 
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a democratic society is that they give working men and women the 
power to govern themselves in their economic and related social 
affairs. 

All unions profess to be democratic, and many of them practice 
what they preach. Most union constitutions contain the devices of 
popular representative government: secret elections, fixed term of 
office, initiative and referendum. Only a few expressly ban the exercise 
of civil liberties. For example, only four out of fifty sampled constitu- 
tions flatly prohibit the distribution of leaflets within the union with- 
out prior official approval.‘ Even union leaders who hold dictatorial 
power defend it on the ground that it has been conferred upon them 
by the members. , 

The denial of civil liberties to union members is not a problem re- 
quiring legal remedies because of wilful union tyrannies. It is rather 
the result of a common human failing of officials, who occasionally 
believe that they know best what is good for the membership, and 
frequently maintain that criticism and opposition divide the union 
and weaken its essential unity. Yet experience has shown that leader- 
ship and organizations are weakened by the lack of internal criticism 
and loyal opposition. 

Censorship and persecution, if they are severe, cause men to 


become out of touch with reality, and ignorant of facts which it 
is important to know.* 


The preservation of civil liberties within unions, is therefore, 
essential to the existence of strong unions in a democratic society. 
When they are denied within unions, legal protection must be pro- 
vided. The problem, however, is how to afford this legal protection 
without impairing the self-governing powers of unions. Thus far, the 
protection of the individual rights of union members has been left to 





3 National Labor Relations Act, 29 U.S.C. § 159, July 5, 1935, c. 372, Sec. 9, 49 Stat. 
453; Railway Labor Act, 45 U.S.C. 152 (Ninth), June 21, 1934, c. 691, Sec. 2, 48 Stat. 
1186. Provisions of this sort are in laws of Colorado, Connecticut, Massachusetts, Min- 
nesota, New York, Pennsylvania, Rhode Island, Utah and Wisconsin. 


* Other union laws are invoked to punish criticism and opposition, such as laws for- 
bidding libel or slander, misrepresentations, and divulging union affairs. But these union 
laws are not, on their face, violative of free expression; that depends upon their applica- 
tion in a particular case. Another type of union law sometimes invoked against organized 
Opposition is one forbidding clubs or oe, outside of the formal structure of the 
union, which seek to influence union policy. This latter restriction is argued for by some 
unionists on the ground that the opposition should be limited to expression in the elec- 
tions, me meetings, conventions, and other formal affairs of the union. However, 
effective formal participation requires an unofficial organization, i.e. a party. The Amer- 
ican political parties are not described in the federal constitution, but the constitutional 
civil liberties protect the right to form them. 


“« Bertranp Russert, Power (Norton & Co. New York 1938) p. 154. 
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the courts, and a body of law has been established dealing with the 
rights of union members against arbitrary action of union authorities.® 

Unions, like other voluntary associations, are subject to the dictates 
of public policy and natural justice. On this judicial premise, the 
courts have imposed the requirement of a fair trial upon union dis- 
ciplinary proceedings, even if union laws do not provide for it.* The 
courts require due notice, a hearing before an impartial tribunal, and 
the opportunity to present and cross-examine witnesses. It has long 
been held contrary to public policy for unions to punish members for 
the exercise of civil rights outside the union even though the right is 
exercised against the union. Thus, a union may not expel a member 
for going to court against a disciplinary penalty imposed on him by 
the union.’ Nor may it punish a member who testifies in a judicial or 
administrative hearing against the interests of the union.* A union 
may not interfere with a member's right as a citizen to hold public 
office.® One court ruled that unions cannot penalize a member for vot- 
ing against it in a Railway Labor Board election.'® 

More recently, the courts have recognized that the power of unions 
to regulate working conditions by entering into contracts with an 
employer, and by their own laws, is a rule-making power; and they 
have imposed upon unions the standards of fair rule-making. Thus, 
unions acting under the protection of statutes vesting them with ex- 
clusive bargaining powers cannot discriminate against employees sub- 
ject to their authority on non-relevant grounds such as race or previous 
union affiliation.‘ They are bound, said the Supreme Court, to the 





5 See Chafee, The Internal Affairs of Associations Not ” Profit, (1930) 43 Harv. L. Rev. 
993; Witmer, Civil Liberties and the Trade Unions (1941) 50 Yate L. J. 621; Stafford, Dis- 
tes Within Trade Unions. (1936) 45 Yate L. J. 1248; Chamberlin, The Judicial Process in 
Unions (1940) 10 Brooxtyrn L. Rev. 145; Note Elements of a Fair Trial in Disciplinary 
Proceedings by Labor Unions, 30 Cor. L. Rev. 847 (1930). 

* Local No. 7, Bricklayers, Masons & Plasterers v Bowen, 278 Fed. 271, (1922). 

7 O'Keefe v Local 436, U.A. of Plumbers, 277 N.Y. 300, 14 N.E. (2d) 77, 117 A.L.R. 
817 (1938); Polin v Kaplan, 257 N.Y. 277, 177 N.E. 833 (1931); Angrisani v Stearn, 167 
Misc. 738, 3 N.Y.S. (2d) 698 (1938). 

* Abdon v Wallace, 95 Ind. App. 604, 165 N.E. 68 (1929); Spayd v Ringing Rock Lodge, 
BRT, 270 Pa. 67, 113 Atl. 70 (1921); St. Louis & S. W. Ry. Co. v Thompson, 102 Tex. 69, 
113 S.W. 144 (1909). 

® Schneider v Local No. 60, 116 La. 270, 40 So. 700 (1905). 

1@Ray v Brotherhood of Railway Trainmen 182 Wash. 39, 44 P. (2d) 787 (1935). 
See note 29, infra. 

% Steele v. Louisville & Nashville R.R. Co. 323 U.S. 192, 65 S. Ct. 226 (1944) Tunstall 
v Brotherhood of Locomotive Engineers 323 U.S. 210, 65 S. Ct. 235 (1944); James v 
Marinship Corp. 25 Cal. (2d) 721, 155 P. (2d) 329 (1944). These deal with racial dis- 
crimination. Wallace Corp. v NLRB 323 U.S. 248, 65 S. Ct. 238 (1944) upheld an NLRB 
order reinstating workers who were discharged because the winning union expelled 
them for voting for the loser in an NLRB election. 
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same standards of fairness as those governing public legislatures.’ 
Moreover, employees represented by a union are entitled to notice and 
an opportunity to be heard upon proposed regulations of working 
conditions.'* These recent decisions are a sound development of older 
rulings, which held that a union could not arbitrarily abridge or alter 
a worker's property rights in his job, even though these rights were 
created by a contract between the union and the employer.'* And 
where a member violated a union law, the courts have set aside un- 
reasonable or excessive penalties.'* 

The courts have passed upon the outright suppression of criticism 
and opposition to officials. The Georgia court ruled that a union law 
prohibiting the distribution of circulars within the union was plainly 
void, and it enjoined threatened expulsion of members who violated 
the ban by issuing leaflets charging the national officers with financial 
mismanagement.'* In a number of cases, there was no law of the union 
flatly forbidding any criticism, but officials abusing their powers, sup- 
pressed attacks upon themselves, and the courts granted relief to com- 
plaining members.'® These latter cases typically involve racketeering 
or gross corruption, and it is significant that the venal abuse of union 
power is always accompanied by the suppression of civil liberties. 





12 In the Steele case, supra, the Court said: ‘‘We think the Railway Labor Act imposes 
upon the statutory representative of a craft at least as exacting a duty to protect equally 
the members of the craft as the Constitution imposes upon a legislature to give equal 
protection to those for whom it legislates."’ (323 U.S. at p. 202, 65 S. Ct. at p. 232) 

18 The Court in the Steele case also said that a union not having a closed shop could 
exclude workers in the unit from membership if it wished, but it would be necessary to 
consider requests of non-union members Pee “to give them notice of and opportunity 
for hearing upon its proposed action."’ 323 U. S. at p. 204, 65 S. Ct. 233. Presumably, 
membership normally affords an opportunity to participate in a ne regulations. The 
legal analysis of the rights of union members with regard to the authority of the union 
to bind them is best made upon principles of notice and hearing as applied to rule mak- 
ing, rather than upon conventional theories of agency. The Supreme Court fell into 
grave difficulties and complications when it tried to decide a case involving the authority 
of a union to a for its members by doctrines of agency. Elgin, J. & E. Ry. 
Co. v Burley, 325 U.S. 711, 65 S. Ct. 1282 (1945). On re-hearing, it found firmer ground 
by turning to the rules of notice and hearing upon proposed actions to settle grievances. 
327 U.S. 661, 66 S. Ct. 721 (1946). 

M4 Nord v Griffin, 86 F. (2d) 481, (CCA 7th 1936); Christenson, Seniority Rights Under 
Labor Union Working Agreements, 11 Tempre L.Q. 355 (1937). 

Ma Browne v Hibbets, 290 N.Y. 459, 49 N.E. (2d) 713 (1943); Koukly v Weber, 154 
Misc. 659, 277 N.Y.S. 39 (1935); McGinley v Local 205, 351 Pa. 47, 40 A. (2d) 16 (1944) 
(dissenting opinion). 

¥ Edrington v Hall, 168 Ga. 484, 148 S. E. 403 (1929). In two cases, the same sort of 
law was involved, but it was not directly challenged, and the courts upheld the discipline 
upon finding that there was a fair trial and substantial evidence to support the oondidies. 
Love v Brotherhood of Locomotive Engineers, 139 Ark. 375, 215 S. W. 602 (1919); Pfoh 
v Whitney, 43 Ohio Abs. 417, 62 NE (2d) 744 (1945). 

16 Robinson v Nick, 235 Mo. App. 461, 136 S. W. (2d) 374 (1940); Wakche v Sherlock, 
110 N.J.Eq. 223, 159Atl.661 (1932); Moore v Moreschi, 291 NY 81, 52 N.E. (2d), 552 
(1944). Polin v Kaplan, 257 N.Y. 277, 177 N.E. 833 (1931) (note 7 supra); Irwin v Possehl, 
143 Misc. 855. 257 N.Y.S. 597 (1932). 
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The reverse, however, is not true—that whenever civil liberties of 
union members are impaired, the officials are corrupt. More often, the 
union officials have simply made the human error of identifying them- 
selves with the organization and treating opposition to them as rebel- 
lion against the union.'’ The courts have corrected this error without 
undue intervention in the internal affairs of the union. 

An early Pennsylvania case laid down the following sound rule: 
the discussions of differing views between members and officials does 
not threaten the disruption or destruction of a union.’* Accordingly, 
it reinstated a member who had been expelled for issuing a leaflet 
calling upon members to attend a meeting to hear arguments against 
an official policy of the union. The Washington court in 1937 set aside 
the expulsion of several carpenters’ locals which were penalized be- 
cause they disagreed over policy with the regional representative of 
the parent union.'® The New York courts have applied the simple 
rule that there must be substantial evidence to support an expulsion 
on charges of libel or slander of officers, and they have held that the 
mere circulation of criticism of the officers is not substantial enough 
to justify expulsion.?° In one case, the court held that charges of mis- 
appropriation of funds made in the heat of an acrimonious election 
campaign ‘‘is not injurious to the society or tending to its disruption” 
and, therefore, not enough to warrant an expulsion of the loser.” 
And in another case, the court ruled that an organized movement for 
local autonomy was not to be punished because protest meetings were 
called in violation of an edict of the national officers, and other tech- 
nical violations of union laws were committed.” 

While these cases speak in terms of allowable criticism and rules of 
substantial evidence, they in effect establish substantive rights of 
union members to freedom of speech. It is to be remembered that the 
courts have only recently emphasized the importance of civil liberties 
in ordinary economic affairs.** This has been done particularly at the 


17 See Koratp, Resection In Lasor Unions (Boni & Liveright, New York, 1924). 

18 Weiss v Musical Mutual Protective Assn., 189 Pa. 446, 42Atl.118 (1899). The 
union in this case had no laws specifically defining expellable offenses; though the court 
allowed it a fundamental right to expel members for disruption. It is hard to see how a 
union law could alter the principle that discussion of differing views is not subversive. 

19 Cox v United Brotherhood of Carpenters, 190 Wash. 511, 6 P. (2d) 148 (1937) (The 
expulsions were also set aside for lack of a hearing). 

2° Polin v Kaplan, 257 N. Y. 277, 177 N.E. 833 (1931) (note 7 supra); Shapiro v Bren- 
nan, 269 N.Y. 567, 199 N.E. 515 (1935). 

21 Reilly v Hogan, 32 N.Y.S. (2d) 864, aff'd 264 App. Div. 855, 36 N.Y.S. (2d) 423 
(1942). See also, , wo ae v Hubner, 226 Ill. App. 537 (i922). 

22 Koukly v Canavan, 154 Misc. 343, 277 N.Y.S. 28 (1935); and companion case, Koukly 
v Weber, 154 Misc. 659; 277 N.Y.S. 39 (1935) (note 14a supra). 

23 Thornhill v Alabama, 310 U.S. 88, 60 S. Ct. 736 (1940); Carlson v California, 310 
U.S. 106, 60 S. Cr. 746 (1940). 
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request of unions seeking the protection of their civil liberties in rela- 
tion to employers. Employers, in their turn, have successfully claimed 
their constitutional rights to express their opinion of unions.” It is 
appropriate to give equal importance to the exercise of civil liberties 
within unions. 

The legal protection of civil liberties does not mean that members 
can abuse their rights. The line between free speech and slander, be- 
tween opposition and rebellion, has been drawn by the courts. They 
have denied relief to an expelled member who made reckless charges 
against the officers.”* A candidate for office who issued a ‘‘contempti- 
ble’’ pamphlet attacking the incumbents was held to have been jus- 
tifiably expelled.** In May of this year, a New York lower court held 
that a union could properly punish members who issued a series of 
leaflets accusing the officers of frame-ups and sell-outs in the economic 
field, and of fascism and treason in the political scene.?” The courts 
have recognized the emergency nature of strikes and sustained expul- 
sions for aiding the employer during a strike.** They have recognized 
the right of a union to protect itself against secessionists.?® And of 
course civil liberties are not involved where a member wilfully violates 
a valid union law. The courts have upheld discipline of union mem- 
bers who broke working rules,*° practiced fraud,*! or refused to pay 
dues.*? 





% The free speech of employers under the NLRA has been hotly debated and has been 
resolved in favor of the employer. See NLRB v J. L. Brandeis & Sons, 145 F. (2d) 556 
(C.C.A. 8th 1944); Thomas v Collins, 323 U.S. 516, 537, 65 S. Cr. 315, 326 (1944). 

25 People ex rel Shults v Love, 199 App. Div. 815, 192 N.Y.S. 354 (1922). 

% Elfer v Marine Engineers Beneficial Ass'n., 179 La. 383, 154 So. 32 (1934). 

27 Ames v Dubinsky, N.Y. Sup. Ct. Sp. Term, Part IV, N.Y. Co. April 21, 1947, 20 
LRRM 2021. There is some question whether the language used by the plaintiffs in this 
case was unusual in contests among ideological factions. However, the union did not 
expel the plaintiffs, but merely suspended them for a fixed period, and allowed them to 
stay at work in the industry. 

28 Monroe v Colored Screwmen’s Ben. Ass'n. No. 1, 135 La. 894, 66 So. 260 (1914); 
Becker v Calnan, 313 Mass. 625, 48 N.E. (2d) 668 (1943), Clark v Morgan, 271 Mass. 
164, 172 N.E. 790 (1930). See also, Burke v Monumental Division No. 52, 286 Fed. 949, 
(D. C. Md. 1922), aff'd. 298 Fed. 1019, rev'd. on technical grounds, 279 U.S. 629, 46 S. 
Ct. 206 (1925). 

2° Davis v I.A.T.S.E. 60 Cal. App. (2d) 713, 141 P. (2d) 486 (1943). However, this 
decision is subject to the right of workers to change representatives under the NLRA. 
Matter of Rutland Court Owners, Inc., 44 NLRB 587; Matter of Lewis Meier & Co., 
NLRB 4/24/47. 20 LRRM 1003. See, Wallace v NLRB, note 11 supra; and Dorrington v 
Manning 135 Pa. Super. 194, 4A. (2d) 86 (1939). 

9 Western United Dairy Co. v Nash, 293 Ill. App. 162, 12 N.E. (2d) 47 (1937); Meurer 
v Detroit Musicians Beneficial Protective Assn, 95 Mich. 451, 54. N.W. 951 (1893); O'Keefe 
v Local 436 of UA of Plumbers, 277 N.Y. 300, 14 N.E. (2d) 77 (1938), (note 7 supra); 
Harmon v Matthews, 27 N.Y.S. (2d) 656 (1941); Burns v Bricklayers Benevolent & 
Protective Union, 14 N.Y.S. 361 (1891). 

The O'Keefe case is, I think, wrongly decided on the procedural point. The Union 
and the Employers’ Association were entitled to reach an agreement to punish members 
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In short, judicial decisions have established a solid foundation for 
the legal protection of the civil liberties of union members. The ques- 
tion arises whether judicial remedies are adequate, or whether the 
delay and expense of law suits prevent individual union members 
from enjoying the protection of the courts against the denial of their 
rights by those in control of unions. Proposals have been made to 
establish special commissions to hear complaints against union dis- 
ciplinary actions and to grant speedy and inexpensive relief.** These 
proposals have merit but, unless carefully qualified, they can be un- 
workable and dangerous. It would be futile and unwise to expect 
unions to follow procedures which they cannot practically carry out, 
or to apply standards that violate basic union ideals and customs. 
The procedural and substantive standards which may be fairly re- 
quired of unions are not easy to determine. They can be approached 
by either a tolerant judicial attitude or intimate familiarity with 
internal workings of unions.** The latter method is made difficult 
because there are so few persons outside the labor movement who are 
capable of passing upon the merits of internal union disputes. There- 
fore, the judicial attitude, which is respectful of established practices 
and which imposes only minimum requirements, offers the most 
effective legal protection. The judicial process has a way of regulating 
without interfering. 

The courts do not set aside the normal functions of unions but limit 
themselves to setting up standards to guide unions, leaving to them 
the responsibility and opportunity to apply these standards before 
the courts intervene. Thus, under the decisions, a union may punish 
its members for violation of its laws provided the union grants an un- 
biased trial, reasonable appeal procedures, and its laws are not con- 
trary to public policy.** The judgments of union tribunals are upheld 
if there is any reasonable ground to support them; the court does not 
substitute its judgment for that of the union authorities unless the 





and contractors who cut rates fixed in the collective agreement without following judicial 
| manny but the guilty individuals were entitled to a trial before being penalized. 

mpare United Brotherhood of Carpenters & Joiners v Carpenters Local no. 14 (opinion 
on re-hearing) Tex Civ. App. 278 S.W. (2d) 558 (1944). 

31 Bush v I.A.T.S.E. Local 728, 55 Cal. App. (2d) 286, 130 P. (2d) 788 (1942); Krause 
v Sander, 122 N.Y.S. 54, 66 Misc. 601, aff'd, 143 App. Div. 941, 127 NYS. 1128 (1910). 

32 DeMille v American Radio Artists, (Cal. Dist. Ct. of App.) 175 P. (2d) 851 (1946); 
Brown v Lehman, 141 Pa. Super. 467, 15 A. (2d) 513 (1940). However, a union may not 
use a technical dues default as a pretext for expelling a fractious member, Sweetman v 
Barrows, 263 Mass. 349, 161 N.E. 272; Fleming v Motion Picture Operators Local 244, 
124 N.J. Eq. 269, 1 A. (2d) 386 (1938). 

33 E.g., The American Civil Liberties Union, Report on Democracy in Trade Unions( 1943). 

“ -_ Witmer, Civil Liberties & the Trade Unions, 50 Yaux L. J. 621 (1941) (note 5 
supra). 

% Note 5 supra. 
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latter are clearly wrong.** The court first looks to see if the laws of 
the union itself have been violated before it imposes external stand- 
ards; and the external standards are kept to the minimum necessary 
to protect fundamental fair play and substantive rights.*” 

Unionists accept the idea of legal protection against arbitrary 
actions of union officials, if it is carried out in terms which respect 
the self-governing powers of unions. They prize most jealously the 
capacity of their own tribunals to render fair judgments, but they 
recognize that there must be a legal remedy when their own bodies 
erroneously deny fundamental rights. Union constitutions commonly 
insist that a member must first exhaust his remedies within the union 
before he goes into court. Unions have sometimes objected to the fact 
that the courts set aside a penalty before a member has taken his full 
appeal within the organization. But this has been done by the courts 
only because unions fail to grant a stay of a penalty pending internal 
appeals. In such a case, the courts have proceeded to determine whether 
the member has been wrongfully punished and thus save him from 
loss of his job while waiting for the upper union tribunals to correct 
the injustice.** This early intervention could be avoided if the union 
would change its procedures and grant a stay pending appeal within 
the union. 

This example of judicial review of union discipline also illustrates 
the point that substantial protection can be afforded by procedural 
standards. In other cases, the expulsion of members who criticized 
their officers was set aside because the officers sat as judges in the trial, 
thus making an impartial hearing impossible.*® However, it should 
be noted that the courts do not expect unions to comply with technical 
niceties. A union is entitled to exclude lawyers for both sides from its 





3 Snay v Lovely, 276 Mass. 159, 176 N.E. 791 (1931). The court in this case went so 
far as to let stand an honest mistake by the union. 


37 Compare, Irwin v Possehl 143 Misc. 855, 257 N.Y.S. 597 (1932) (note 16 supra), and 
Rowan v Possehl, 173 Misc. 898, 18 N.Y.S. (2d) 574 (1940). See, Walsh v Reardon, 274 
Mass. 530, 174 N.E. 912 (1931) (note 1 supra); Johnson v Carpenters & Joiners Local 
Union 971, 52 Nev. 400, 288 Pac. 170 (1930). 


** Corregan v Hay, 94 App. Div. 71, 87 N.Y.S. 956 (1904). (An early and typical case). 
This relatively simple val em has been confused by inverting the process; a court first 
finds that the action of the union was illegal, and then rules that the member did not 
have to exhaust his appeals, because the union acted illegally; e.g. Edrington v Hall, 
note 15 supra. Some courts have confused the problem faster by Roving a member to 
sue for damages for wrongful expulsion, without exhausting his appeals within the 
union; but require exhaustion, if he sues for reinstatement in the union, e.g. Pfoh v 
Whitney, note 15 supra. 


3° Gaestel v Brotherhood of Painters, 120 N. J. Eq. 385, 185 Atl.36 (1936); Cohen v 
Rosenberg, 262 App. Div. 214, 27 N.Y.S. (2d) 834, aff'd. 287 N.Y. 800, 40 N.E. (2d) 
1018 (1941). This point is often an additional ground for setting aside penalties which 
are unsupported by substantial evidence; e.g. Koukly v Canavan note 22 supra, Reilly v 
Hogan note 21 supra; Weiss v Musical Mutual Protective Union, note 18 supra. 
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proceedings;*® it is not required to keep a stenographic record;* it is 
enough that the proceedings include the substantial elements of notice, 
written charges, and opportunity to present witnesses and to cross- 
examine hostile witnesses. 

It is possible for union authorities to satisfy the requirements of a 
fair trial and still punish individuals unjustly. But these two other 
simple standards of fair play will go a long way toward curbing the 
abuse of power: non-discriminatory application of the union laws and 
the guarantee of civil liberties. 

These three standards of procedural and substantive due process— 
fair trial, equal protection under the laws, and freedom of individual 
expression—are favored criteria of the judicial process. They provide 
clear, simple, minimum, yet adequate, standards for the legal pro- 
tection of the rights of union members. Their application makes it un- 
necessary to pry into the internal affairs of unions or to pass upon the 
merits of differences among the membership. If the channels of free 
communication within the union are kept open, the merits of a par- 
ticular dispute can, in most cases, be left to the decision of the member- 
ship participating in meetings, caucuses, elections and conventions. 
The majority will hesitate to take punitive action against a minority 
that is guaranteed the right to present its case to the membership. 
Union officials who have suppressed any opposition rely chiefly upon 
their power to isolate the dissenters, to allow only their own version 
of the facts to be circulated, and to punish critics one at a time.* It 
is only in rare cases, where all the officers are corrupt, that the courts 
have had to step in and supervise the conduct of internal affairs, such 
as meetings or elections. ** 

Unions are an integral part of our society; they cannot be destroyed 
or seriously weakened except at the price of bitterness and conflict. Be- 





40 Fales v Musicians Protective Union Local 198, AF of M, 40 R.I. 134, 99 Atl.823 
(1917). (However, failure to grant a reasonable postponement invalidated the union 
proceedings in this case); Local No. 2 v Reinlib, 133 N.J. Eq. 572, 33 A. (2d), 710 (1943); 
Ames v Dubinsky, note 27 supra. 


*t Rubens v Weber, 237 App. Div. 15, 260 N.Y.S. 701 (1932). On the other hand, a 
union may not deny access to records or information needed for appeal, Brooks v Engar, 
259 App. Div. 333, 19 N.Y.S. 114 (1940); Chew v Manhattan Laundries 134 N.J. Ea 
566, 36 A. (2d) 205 (1944). 


*2 Kopaxp, op. cit supra note 17, at pp. 167-168. 


43 For a remarkably illustrative series of connected cases, see the Sandhog cases: Moore 
v Moreschi, 291 N.Y. 81, 52 N.E. (2d) 552 (1944) (note 16 supra); Canfield v Moreschi, 
268 App. Div. 64, 48 N.Y.S. (2d) 668 (1944); Dusing v Nuzzo, 178 Misc. 965, 37 N.Y.S. 
(2d) 750 (1942); Dusing v Nuzzo, 177 Misc. 35, 29 N.Y.S. (2d) 882 (1941). See also, 
Robinson v Nick, 235 Mo. App. 461, 136 S.W. (2d) 374 (1940) (note 16 supra); Local 
11 v McKee, 114 N.J. Eq. 555, 169 Atl.351 (1933); Kaplan v Elliott, 145 Misc. 863. 
261 a 112 (1932); 239 App. Div. 914, 265 N.Y.S. 952 (1933) (settling receivers, 
accounts). 
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cause of their importance, the power of those in control of unions 
must be subject to safeguards against the abuse of power. The way to 
achieve this aim by legal curbs is to enforce the ideals and standards 
of the unions themselves and to make full use of the enforcement 
machinery of self-governing union bodies. In this way, the legal curbs 
are soundly based upon practices which the parties themselves have 
found to be both workable and desirable. 

The right to a fair trial within unions is now protected by court 
decisions, and, with few exceptions, it is a prevailing practice of 
unions. The history of this judicial regulation is illuminating. It was 
at first resisted, but it is now expressly guaranteed by nearly every 
union constitution. ** The judicial prescription was accepted by unions, 
not only because the courts had power to enforce their rulings, but 
even more so, because union members and officers believed in the idea 
of a fair trial. It is likewise true that the belief in fundamental civil 
liberties is part of the ideals and standards of union members which 
they all profess and many practice. Proposals to curb the abuse of the 
power of unions by weakening them do an injustice to the capacity 
for self-government of American workers.*® It is wiser to make a 
thorough study of institutions before enacting any regulations seri- 
ously altering existing practices. A thorough study of union govern- 
ment would reveal the existence within unions of standards and 
machinery protecting the rights of union members. Wise legislation 
would promote the use of these standards and machinery with a 
minimum of legal supervision over the self-governing capacities of 
American workers. 





“ A good case study is provided by the Bricklayers Union which was involved in early 
decisions holding its penalties void for lack of due process; today the Bricklayers are a 
model of fairness in their internal procedures. See Bricklayers, Plasterers and Stonemasons 
Local 59 v Bowen, 185 N.Y.S. 855 (1920) and Local No. 7, Bricklayers, Masons & Plaster- 
ers v Bowen, 278 Fed. 271 (1922) (Note 6 supra). 

* The Taft-Hartley Act (Public Law 101, 80th Cong., 1st session, ch. 120). This Act, 
among other things, severely restricts the legal scope of contracts between unions and 
employers which make membership a condition of employment. Under the Act, a union 
may not by contract require an employer to discharge an employee on account of non- 
membership, except for a refusal to pay the regular fees and dues (ibid., sec. 8(a) (3) and 
8(b) (2) ). However, the Act leaves unions with full power to enforce their laws and to 
punish violations by fines or other penalties other than that of procuring a discharge of 
the offender by the employer (sec. 8(b) (1) proviso). The sponsors of the Taft-Hartle 
Act did not make a complete institutional study of unions and labor relations. Instead, 
they ype the law and authorized a full investigation to be made after its passage. 
Title IV, sec. 402. 
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THE WORK OF THE WISCONSIN SUPREME COURT 
STATISTICAL SURVEY 


The August 1946 calendar consisted of 246 civil and criminal cases, 
an increase of 22 cases, or 10%, over the 1945-46 period, and a break 
in the continuous downward trend which commenced in 1932. Rather 
than presaging a new and sustained tendency in the other direction, 
however, this relatively small increase probably indicates what part 
of the drop in more recent years may have been due to the war. Note 
also, in Table I, that only 199 cases (the same number as in 1945-46) 
were actually decided by the court; 47 cases, or 19%, were continued, 
dismissed, or affirmed by stipulation or on motion. 

Table III shows major increases in the number of automobile acci- 
dent, contract, and municipal corporation cases, with decreases in 
corporation, intoxicants, and workmen's compensation cases. Auto- 
mobile accident and contract cases constituted 25% of the total de- 
cided. It is interesting to observe that in spite of the widespread 
shortage of housing at the present time, the number of landlord and 
tenant cases dropped from 4 to 3. Included in the total of 246 cases 
were 5 original actions. 

Although the number of dissents rose from 29 to 37, the number of 
written dissents fell from 10 to 5. Justice Fairchild wrote 2 of these, 
and the remaining 3 were each written by a different justice. 

The fourth column of Table III, showing the number of cases re- 
versed of each type, is worthy of close consideration. Note that the 
chances of securing a reversal are relatively good in automobile acci- 
dent and municipal corporation cases, while the opposite is true of 
contracts, taxation, and workmen’s compensation cases. Of a total of 
43 motions for rehearing, 2 were granted. 


TABLE I 
Disposat oF LitiGAaTIoN! 

ELE APP Ey OT Err Ee ee 129 
EEE Ae Ec eye ee 5 
See GR, PIII ORNS. os os ie eee eee 6 
EE ET TT Ee Tet 51 
Judgment vacated for lack of jurisdiction...................... 1 
Se ee eer 1 
Cian GORbom GT Rabens Cares... 2... eee cece eee 1 
ere eee er er er reer ere rere 1 
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Original action on integration of the bar....................-. 
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Appeal dismissed on hearing................--.- 0000s eee eeee 1 
Motion to dismiss appeal denied on hearing.................... 1 

Petition for leave to commence an original action 
FEE eI PE SEE Te eT 1 
Appeal dismissed om motion. ......... 2.0... ccc eece ene seseees 6 
Appeal dismissed by stipulation................-...0-.. e000 17 
ck cicwead dee cokers vad 4 nee secon 12 
Continued over term by stipulation....................-.00055 4 
No respondent's brief filed. Judgment reversed under Rule 32..... 2 
No briefs. Appeal dismissed under Rule 31.................-..- 1 
No briefs. Judgment affirmed under Rule 33..................-. 1 
Sen I OF IIR oo 5s oe en re ts cee seesaeen 1 
a a6 sic bis pede nce ts be aa eee een neehan 1 
Dismissed for want of prosecution.....................00000055 2 
biped n't snk win nena ae enn okie nee 246 


1 This Table shows the disposition of the cases comprising the August 
1946 term. Each case is listed only once. Motions for rehearing are not 
included. 


TABLE II 
Disposal Upon Reversat or Partiat REVERSAL 

REE 0h UE DONE GA RRs sn ons cn sciccatcianaaaun 6 
Remanded with directions to/for: 

Further proceedings according to law or opinion.............. 10 

EEE TEE IEE OEE CT OT Fae TORT Se 8 
nd) i456 Aco ww ae sans pen tee eee 8 
Enter judgment in accordance with opinion..................... 8 
TOPE EE er 2 
Re I I I ok nnn sc nevcneet pa cncdvegeaeadunene 2 
Enter order in accordance with opinion......................... 3 
Enter judgment as demanded in motion for summary judgment.... 2 
Enter judgment affirming order of Personnel Board............... 1 
Enter judgment affirming order of Wis. Ind. Comm............... 1 
Enter judgment affirming order of Wis. Empl. Rel. Bd............ 1 
Vacate action of Board of Appeals in granting permit............ 1 
Affirm the order sought to be set aside...................0.0.005 1 
TIN args ng od bd sav nes pn didmas swe neee 1 
es a a's nao ng be aca a SAR 1 


Grant petition for writ of prohibition.......................... 
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ToricaL ANALYSIS OF 
Decisions 
With 
Opinions 
CE Ci cspéccuksnndins 1 
Auto Accidents............. 26 
sc backs een > snes 1 
Banks and Banking......... 1 
ESSERE RES oe 1 
Bills and Notes............. 2 
Ee 1 
Constitutional Law......... 3 
EEO ra oF 19 
Conveyancing.............. 1 
Corporations............... 2 
IS kidaccnccawnes 2 
Creditors Rights............ 1 
PUTT er eee 5 
MD snide Siw nnceaces 1 
SN Ci mating ia send 1 
Domestic Relations... .. 5 
di ceeads poke keensd 2 
CE  iiukinatiorsskt keweng 1 
eee 4 
I Bats oarw rip bag ahead ins 1 
| TE eer 1 
hi Lenag iiehnsiks 2 
BNO RID, bone cen scenes 3 
ds csr bithnakee wos 4 
Integration of the Bar....... 1 
Landlord & Tenant......... 3 
Libel and Slander........... 1 
ES ror 2 
Master & Servant........... 5 
EE bch ieehtragenes 2 
Municipal Corporations... .. 12 
Rs withon sere aon 6 
ee 1 
DR Acscdcechadectinces 2 
Physicians & Surgeons....... 1 
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TABLE III (Continued) 


Decisions 
With Connected Number 
Opinions Cases Total Reversed 

0 EET eee eee 1 1 
Practice & Procedure........ 1l 11 4 
ER Sea ee 1 1 = 
Public Utilities............. 4 4 
Real Estate Brokers......... 3 3 1 
eee 4 4 
State Civil Service.......... 1 1 1 
Le are 10 1 11 
ot ixisnw aliens 3 3 1 
Trade Regulations.......... 1 1 1 
EE aS he ene, 5 Wiklous gra auirs 2 2 1 
IS ree eye 10 10 2 
Workmen's Compensation... 11 11 1 

EERE 189 10 199 51 

TABLE IV? 
Topica, ANALYsIs OF OPINIONS 
ag a, E 
Seed Zea @ 

Si rekcc nan tearevnds 1 
Be IO, ok cok sacs cwcces 4 2 3 4 2 3 3 
EE Eee 1 
Banks and Banking............. 
NEES it a 1 
Ss ada 5 a ning wae 1 1 
CE Catach dhaach anaes 1 
Constitutional Law............ 1 2 
eae Pat oss whetan 3 4 6 2 > i 
SIRES rae 1 
DE aiid sscanacdewens am 
Ee 2 
Creditors Rights............... 1 
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CONSTITUTIONAL LAW* 


WituraM J. Saver 


I. ProcepuRE 


Ocean Accident and Guarantee Corporation, Ltd. v. Poulsen’ held that the 
constitutionality of a statute on which a cause of action depends may 
be raised by general demurrer. The court went on to state that there 
may be cases where the validity or invalidity of the statute is dependent 
upon facts other than those of which the court may take judicial notice, 
and that in some cases of that class the rule would not apply. 


Shortly thereafter, the court had occasion in Rétholz v. Johnson® to 
examine the exception thoroughly and to lay out the proper procedures. 
In the Rétholz case, the plaintiffs sought to enjoin enforcement Section 
153.10 of the Statutes, prohibiting certain types of advertising by 
optometrists. The complaint stated only those facts tending to support 
plaintiffs’ claim that the statute was unconstitutional. The defendants 
entered a general demurrer. Since the court had no knowledge of the 
business of optometry, and since the only facts before it were those 
alleged by the plaintiff, the question arose as to what further facts 
the court could properly consider in determining whether the statute 
is constitutional. The question had not previously been definitively 
dealt with. 

The court began by stating that the general demurrer to the com- 
plaint in such an action challenging the constitutionality of a statute 
did not admit the allegations of the complaint to be true. 

To declare a law invalid, a court may not set up its judgment against 
a legislative determination as to the existence of facts which constitute 
reasons for the existence of the law. It may be declared unconstitutional 
only if the court can say with substantial certainty that no argument 
or consideration of public policy exists which could have weight with 
any reasonable and honest man. If any facts necessary to sustain the 
act may be reasonably conceived in the mind of the court, then the 
legislation must stand. It is the examination of these facts surrounding 
or reasons supporting statutes that is in question: What facts should 
the court consider? 





* This summary covers the period since 1943. 
1 244 Wis. 286, 12 N.W. (2d) 129, 152 A.L.R. 810 (1943). 
2 244 Wis. 494, 12 N.W. (2d) 738 (1944). 
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The earliest Wisconsin cases confined the court to matters of which it 
may take judicial notice. Later,* the use of a referee to hear controverted 
facts and make findings, which findings are advisory only, not conclu- 
sive on the court, was permitted. Now the court goes on to say that it 
may take judicial notice of matters of common knowledge to persons 
engaged in the activity in question, by resort to encyclopedias, authori- 
tative works, reports of committees, scientific bodies, and any source of 
information that is generally considered accurate and reliable. The 
court states that the weight of authority in the midst of conflicting 
decisions is to the effect that a court has the duty to be informed, or 
inform itself in some appropriate way, in regard to the facts involved 
in a case where the constitutionality of a statute has been challenged. 

In the instant case, the court stated it had no knowledge of the facts 
relating to the business of optometry, nor did it have any satisfactory 
method of informing itself by resort to encyclopedias or other like 
sources of information. Therefore, it held that an answer should be 
filed setting up the facts which the defendants claim warranted the 
enactment of the statutes; and if there is a dispute as to the facts, the 
facts should be ascertained by a judicial investigation in the trial 
court. The Supreme Court will not be bound by the facts so found, but 
will have relevant information now denied them. On this ground alone, 
the demurrer to the complaint was properly overruled. 

For another procedural point, the court held that it was improper 
for the lower court or a court commissioner to grant temporary in- 
junctions suspending the operation of the statute until final hearing. 
There is a class of cases, most of which are actions in which the rights 
of a citizen guaranteed by the Bill of Rights have been invaded, in 
which such a temporary injunction may properly be issued; but this 
case is not one of that class. This is a regulatory law enacted in the 
exercise of the police power, regulating the business in a manner which, 
in the opinion of the Legislature, is required for the general welfare. 

State ex inf. Heath v. Tankar Gas, Inc.‘ held that in an action by the 
state to enjoin a violation of the Unfair Sales Act, the determination 
by the court that there was no violation of the act by the defendant 
deprived him of standing to attack the constitutionality of the act. 

Costigan v. Hall® held that counsel may not by stipulation ask the 
Supreme Court to decide whether under the constitution a school 
board could lawfully expend money for the transportation of pupils to a 
parochial or private school when the pleadings did not raise the issue. 





* State ex rel. Carnation M.P. Co. v. Emery, 178 Wis. 147, 189 N.W. 564 (1922). 
* 250 Wis. 218, 26 N.W. (2d) 647 (1947). 
5249 Wis. 94, 23 N.W. (2d) 495 (1946). 
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II. Procepurat Dus Process 


Marine National Exchange Bank of Milwaukee v. State® held Section 
220.25 (3) of the Statutes unconstitutional for lack of due process, in 
that no adequate notice is given to depositors before the banks are 
required to turn over funds dormant for twenty years to the State. The 
statute provides for publication for four weeks of the list of deposits 
dormant in a bank for a period of ten years; and further provides for 
notice at the end of twenty years being posted in the bank for thirty 
days asking for knowledge or information as to the whereabouts of 
such depositors or their heirs. The court did not deem this sufficient 
notice to constitute due process. 

Further incidental constitutional provisions construed by the court 
in connection with this statute resulted in holdings that this statute 
does not make the State a debtor depository engaged in the banking 
business contrary to Article XI, Section 4 of the Wisconsin Consti- 
tution; and that the provision requiring the state to reimburse the bank 
liable to the depositor or owner if claim is made for dormant funds 
before a judgment of escheat has been entered, does not violate Article 
VIII, Section 3 of the Wisconsin Constitution, which provides that the 
credit of the state shall never be given or loaned in aid of any indi- 
vidual, association, or corporation; and does not violate Article VIII, 
Section 4 of the Wisconsin Constitution, that the state shall never 
contract any public debt except in the cases and manner therein pro- 
vided. 

In Ocean Accident and Guarantee Corporation, Ltd. v. Poulsen’ the court 
laid down the general rule that the essentials of due process are notice 
and an opportunity to be heard before a tribunal having jurisdiction 
of the cause. The statute in question was Section 102.06, providing 
that an employer is liable for Workmen's Compensation to an em- 
ployee of a subcontractor of the employer when such subcontractor 
is not subject to the Workmen’s Compensation Act, and is also liable 
to his own employee who is injured working for another employer 
to whom the original employer had loaned him, when the borrowing 
employer is not subject to the Workmen's Compensation Act. It 
further provides that the original employer can recover from the sub- 
contractor or from the borrowing employer the compensation paid 
such employees. Since under the terms of the Act, the borrowing employ- 
er who is not subject to the Act is not required to be given notice or to 
have an opportunity to be heard, the statute is invalid for want of due 





6 248 Wis. 410, 22 N.W. (2d) 156 (1946). 
7 244 Wis. 286, 12 N.W. (2d) 129, 152 A.L.R. 810 (1943). 
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process in such cases. The rule otherwise would deprive such a borrowing 
employer of the defense of contributory negligence and the defense of 
want of ordinary care of a fellow servant; would deprive him of the 
right to contest the amount of the award, both before the commission 
and before the court; would subject him to liability both to the em- 
ployee and to the loaning employer, neither payment barring the other. 

In re Davis Bros. Stone Co.* held an attempted sale under a trust deed 
void under the 14th amendment to the United States Constitution for 
want of notice to Waukesha County, which claimed tax liens superior 
to the lien of the trust deed, the trust deed being construed as a mort- 
gage. The holding is unique in applying the due process clause in favor 
of a county, which is not an independent corporation, but a political 
subdivision and governmental agency of the state performing state 
functions locally, as distinguished from a village or city, which is 
created for the local convenience of the inhabitants. Without pur- 
porting to have conducted exhaustive research on the subject, the 
writer submits that the 14th Amendment was not meant to protect the 
state against itself. The exposition in American Jurisprudence” seems 
to substantiate this position. 

Duel v. Ramar Baking Co.’° held that the fact that the summary 
judgment in an action by the insurance commissioner, as liquidator of 
a mutual insurance company, to recover an assessment against a policy 
holder, gave the right to issue execution and levy upon the policy 
holder’s property, did not constitute a denial of due process of law, in 
the absence of an allegation that the order of assessment was void for 
want of such notice as at common law was requisite to due process. 
The claim was that the summary nature of the judgment involved a 
denial of due process. The court stated that a summary judgment is no 
more without due process than a judgment upon verdict after trial. 
Both are based upon due service of a summons. The same service that 
constitutes due process for judgment upon a verdict, constitutes due 
process for the summary judgment. 

Hall's Point Property Owners Association v. Zinda" held that the statute 
authorizing non-profit membership corporations organized to main- 
tain, improve, police, or preserve properties in which its members 
shall have the common right of usage and enjoyment, insofar as it 
empowers the corporation to levy an assessment for maintenance of 
common properties against all lots the ownership of which entitles 





8 245 Wis. 130, 13 N.W. (2d) 512 (1944). 
® State ex rel. Bare v. Schinz, 194 Wis. 397, 216 N.W. 509 (1927). 
% 12 Am. Jur. 288. 

10 246 Wis. 604, 18 N.W. (2d) 345 (1945). 

1 247 Wis. 280, 19 N.W. (2d) 251 (1945). 
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the owner thereof to the use and enjoyment of properties controlled by 
the corporation, does not deprive the owners of lots who are not 
members (but to whom membership is open) of the corporation of 
their property without due process of law, or constitute a taking of 
their property without compensation. The enhancement of the value 
of the property by improvements may constitute sufficient basis for 
legislation providing for a lien for sums expended therefor. Member- 
ship in the corporation was open to the defendant, as the owner of 
property in the subdivision, and he could have participated in the 
meeting of members which set up the budget on which the assessment 
was based. 

State ex rel. Drankovich v. Murphy" states that in a capital case, where 
the defendant is unable to employ counsel, and is incapable adequately 
of making his own defense, because of ignorance, feeble-mindedness, 
illiteracy or the like, it is the duty of the court, whether requested or 
not, to assign counsel for him as a necessary requisite to due process of 
law, and to refuse to accept a plea of guilty without the approval of 
such counsel. State ex rel. Wenzlaff v. Burke'* refers to the Drankovich 
case and states that unless the defendant intelligently waived his 
right to counsel he was denied due process. 

Cranston v. The Industrial Commission‘ holds that the fact that the 
statute does not provide for judicial review of the Industrial Commis- 
sion’s determination as to attorneys fees in workmen's compensation 
cases does not violate the due process clause, because all administrative 
acts need not be subject to judicial review to comply with due process. 
In addition to the procedural point the court held that the regulation 
of attorneys fees in workmen's compensation cases is within the police 


power. 


III. Equat Protection AND SusBsTANTIVE Due Process 


Dumore Company v. Smader,'® one of numerous statutory classification 
cases, held that the statute barring from unemployment compensation 
benefits employees regularly employed and paid on a fixed monthly 
salary basis of $200 or more per month for at least ten of the last twelve 
months, while leaving employees on a weekly salary basis eligible for 
benefits regardless of the amount of their weekly salary received or the 
period for which it was received, is not unconstitutional as based on an 
arbitrary and unreasonable classification, under the rule that statutory 





18 248 Wis. 433, 22 N.W. (2d) 540 (1946). 
13 250 Wis. 525, 27 N.W. (2d) 475 (1947). 
4 246 Wis. 287, 16 N.W. (2d) 865 (1944). 
16 245 Wis. 300, 13 N.W. (2d) 915 (1944). 
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classifications must be based on reasonable differences or distinctions 
which distinguish members of one class from those of another in re- 
spects germane to some general and public purpose or object of the 
particular legislation. 

Ritholz v. Johnson,'® upon return to the Supreme Court on the merits 
after the procedurai difficulties outlined above, held that the statute 
prohibiting the advertising of the prices of eye glasses and advertising 
which tends to mislead or deceive the public, was not invalid as con- 
travening the 14th Amendment of the U. S. Constitution or the equal 
rights clause of the State Constitution, relying on an earlier holding 
in respect to the regulation of certain practices of dentists.!7 

In re Bocher's Estate'® held that Section 313.08 of the Statutes does 
not violate due process under a situation where the claim against the 
estate of a deceased bondsman of a guardian of minors (the plaintiffs, 
now adults) was barred at a date earlier than the time when the plain- 
tiffs were competent to commence the action, on the grounds that 
exemptions from the operation of the Statute of Limitations in favor 
of minors are not a matter of special right in all instances, but must be 
expressly provided for. Here there was no express exemption from the 
provisions of Section 313.08 in favor of persons under disability. 

State ex rel. Martin v. Barretr'® held that the statute limiting the 
number of retail Class B liquor licenses which may be issued by the 
governing body of any town, village or city, is not unconstitutional 
on the ground that it violates the equality provisions of the Federal 
Constitution, since the regulation of the sale of liquor does not come 
within the equality provisions of the Constitution. The cases of State 
v. Potokar®® and State v. Reidel” along the same theme have been pre- 
viously noted in the Wisconsin Law Review. 


IV. SEPARATION oF Powers 


Clintonville Transfer Line, Inc. v. Public Service Commission®® held that 
the Public Service Commission's statutory power to issue certificates 
to common carriers upon a finding of public convenience and necessity, 
may not be limited by the general order of the commission to the effect 





16 246 Wis. 442, 17 N.W. (2d) 590 (1945). 
17 Modern System Dentists v. State Board of Dental Examiners, 216 Wis. 190, 256 N.W. 
922 (1934). 
18 249 Wis. 9, 23 N.W. (2d) 615 (1946). 
19 248 Wis. 621, 22 N.W. (2d) 663 (1946). 
3° 245 Wis. 460, 15 N.W. (2d) 158 (1944). 
*1 245 Wis. 467, 15 N.W. (2d) 161 (1944). 
31 [1946] Wis. L. Rev. 57. 
2 248 Wis. 59, 21 N.W. (2d) 5 (1945). 
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that no routes may be granted for convenience purposes without re- 
quiring the use of that route for ratemaking purposes. The power to 
limit or prescribe the field of action of an administrative agency is the 
kind of legislative power that cannot be delegated. The commission 
may not by their rule deny an applicant a certificate for no statutory 
reason. 

On appeal to the Circuit Court from the Commission's ruling, the 
court may reverse or vacate the decision of the Commission in the 
exercise of judicial power, but the court cannot direct the Commission 
to grant an application, which would be the exercise of legislative 
power. The Legislature may not confer legislative powers upon the 
judiciary. 

Gateway City Transfer Co., Inc. v. Public Service Commission® in- 
volved Section 194.23 (4) of the Statutes providing that the Public 
Service Commission must make its findings and issue its order on any 
application for a common motor carrier certificate within sixty days 
after the completion of the hearing on said petition, and that in the 
event of failure so to do the petition shall be deemed to be granted. The 
power exercised by the Commissioa under the statute is legislative and 
not judicial in character; and failure to act results in a direct legislative 
grant of a license in accordance with the application. The making of 
that grant cannot be reviewed by any court because it is a legislative 
act, not subject to court review. Therefore, in the instant case, the order 
of the Commission denying the application, entered 107 days after 
the hearing, was set aside, for lack of jurisdiction in the Commission 
to enter it. The legislative grant cannot be reviewed by the court. 

Fort Howard Paper Co. v. Fox River Heights Sanitary District, Town of 
Ashwaubenon, et al,** held that the power to establish a town sanitary 
district delegated by statute*® to the town board, being legislative 
in character, cannot be exercised by a court. A court may not exercise 
legislative power and, in reviewing legislative orders, its jurisdiction, 
unless otherwise provided by statute, is limited to an inquiry as to the 
validity of the statute under which the legislative body acted, whether 
the legislative body proceeded in accordance with law and within 
its jurisdiction, and whether it acted arbitrarily. The circuit court 
has no jurisdiction to modify the order of the town board creating a 
sanitary district by excluding the plaintiff's property therefrom, but 
must set aside or affirm such order in toto, since fixing the limits of the 
proposed district was within the discretion of the board which dis- 
cretion the court has no jurisdiction to review. 

23 245 Wis. 304, 14 N.W. (2d) 6 (1944). 


% 250 Wis. 145, 26 N.W. (2d) 661 (1947). 
% Wis. Srar. § 60.301 (1945). 
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Richtman (American Mutual Liability Insurance Company, Intervener) 
v. Honkamp et al:?* In a personal injury action under Section 102.29 
of the Statute against the third person by the employee who has al- 
ready been awarded workmen’s compensation for the same injury, 
the proceeds are applied to the costs of collection, one-third to the 
employee, then repayment of the amount of their liability to the 
employer and insurer, with the final residue to the employee. In such 
an action against a third person, when the Industrial Commission had 
previously awarded workmen's compensation to be paid on a weekly 
basis, the circuit court could not direct disbursement of the judgment 
recovered before it to said repayment of the employer and the insurer 
by awarding the money in a lump to the employee and leaving the 
insurer and employer to petition the Industrial Commission to credit 
them with the amount due under the award. Disbursements to the 
employee must be according to the statute, and in weekly installments 
if the commission has so decided. Such decision is pursuant to an ad- 
ministrative power placed in the Commission which the court cannot 
exercise. The employee is to receive his compensation in installments 
and the employer and the insurer concurrently to receive their re- 
payment in installments. In the review of commission orders, the courts 
and counsel frequently fail to separate the administrative and judicial 
powers. 

Ernst v. Industrial Commission”’ held constitutional the Unemployment 
Compensation Statute providing that tips should be treated as wages 
in computing the amount of unemployment compensation to be paid 
by the employer.?* The unsuccessful attack was apparently based on 
the contention that the statutory definition of ‘‘wages’’ was not in 
line with case law. However, the court stated it is within the compe- 
tence of the Legislature to define the terms used in the statute. Again, 
in Hass v. Hass,?® the court applies the statutory definition of ‘‘grantee”’ 
as against the case law definition. 

Dane County v. Barron County®® held that Section 49.03 (8a) of the 
Statutes giving the Industrial Commission jurisdiction and the ex- 
clusive power to determine claims between counties and municipalities 
for relief furnished paupers, is not an unconstitutional delegation of 
judicial power, refusing to override Town of Holland v. Village of Cedar 


Grove.*1 


26 245 Wis. 68, 13 N.W. (2d) 597 (1944). 
27 246 Wis. 205, 16 N.W. (2d) 867 (1944). 
28 Wis. Srar. § 109.02 (6) (1943). 

29 248 Wis. 212, 21 N.W. (2d) 398 (1946). 
30 249 Wis. 618, 26 N.W. (2d) 249 (1947). 
81 230 Wis. 177, 282 N.W. 111, 448 (1939). 
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Briggs & Stratton Corp. v. Wisconsin Dept. of Taxation® stated that 
where the Legislature has accepted the construction given a statute 
by the Supreme Court, any change in the law or in its interpretation 
is a matter for consideration by the Legislature. Section 71.02 (3e) 
of the Statutes was declared unconstitutional by the court in 1935.* 
The Legislature has been in session five times since the case was decided 
and this constitutes an acceptance of the judicial interpretation. Also, 
a circuit court ruling subsequent in point of time was in line with that 
Supreme Court decision and was not appealed by the Department of 
Taxation. The Legislature provided in Section 73.015 (6) of the Statutes 
in 1939 that in the case of such failure to appeal from a decision of the 
lower court, the Tax Commission shall be deemed to acquiesce in the 
construction by the circuit court and the Tax Commission shall follow 
that construction. Therefore, the failure to appeal the circuit court 
determination aforesaid constituted an acceptance of that ruling by 
the Tax Commission under the statute noted. 


V. Freepom oF SPEECH 


State ex rel. Curtis v. Steinkellner** involved the rules of the Milwaukee 
Fire Department that suggestions, when presented through regular 
channels, would be gladly received, prohibiting the furnishing of 
information relative to the affairs of the fire department to persons not 
not connected therewith, and prohibiting insubordination and public 
criticism of official action of superior officers. The court held that these 
were proper disciplinary measures, and did not infringe the consti- 
tutional right of free speech, in view of the ‘‘semi-military’’ nature of 
the organization and the necessity for discipline. 

There was a similar ruling in regard to policemen in State ex rel. 
Heffernan v. Board of Fire and Police Commissioners of the City of Janesville.* 
It held that a policeman could be charged with subversive conduct 
based on his expression of opinions without infringing his rights 
of free speech. It is within the police power to protect the discipline 
of the police department by requiring that its employees may not under- 
mine the discipline and upset the morale of the department by the 
things they say. 

Freedom of speech is also discussed below in connection with Inter- 





32 248 Wis. 160, 21 N.W. (2d) 441 (1946). 

33 Newport Co. v. Wisconsin Tax Comm., 219 Wis. 293, 261 N.W. 884, 100 A.L.R. 
1204 (1935). 

* 247 Wis. 1, 18 N.W. (2d) 355 (1945). 

% 247 Wis. 77, 18 N.W. (2d) 461 (1945). 
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national Union, U.A.W.A.A.F. of L., Local 232 v. Wisconsin Employment 
Relations Board.*® 
VI. Contract Ricuts 


In re Nickolay’s Estate*” the Court upheld a post nuptial agreement 
whereby the wife accepted a specified sum in settlement of all of her 
rights in her husband's estate, if she survived him, in consideration of 
his release of all rights in her estate, in the face of the wife's contention 
of lack of consideration in view of the fact that the husband was not 
entitled to a curtesy right as there were children by her former mar- 
riage. Section 233.23 of the Statutes gives an estate by curtesy to the 
husband in the absence of disposition by will, except when the wife 
leaves issue by a former husband, which issue takes the realty. The 
court based the decision on the facc that the Legislature could change 
the law so as to give the husband a right in her estate; that this contract 
could not be impaired by the Legislature (the constitutional question); 
and, therefore, she was protected against possible changes in the law 
—a sufficient consideration. Although not involving the constitutional 
question, it is submitted by the writer that the court could have re- 
lied upon a potentiality less remote than a change in the law by stating 
that the issue of the first marriage could predecease the second husband, 
and thus leave him with a curtesy right. 

State ex rel. Bartelt v. Thompson** involved a city retirement system 
under which the city employee contributed a portion of his earnings. 
On reaching sixty, he would be pensioned. There were death benefit 
provisions in cases where the employee was in active service at the time 
of his death, provided the death did not result from an accident in 
performance of duty, and provided proper proofs of death were pre- 
sented. The death benefit consisted of the accumulated contributions of 
the employee, plus a contribution by the city. 

In the instant case, the amount of the city’s contribution was re- 
duced by the Legislature between the time when the employee started 
contributing to the fund and before his death. It was held that his 
administrator could not collect the larger amount under the former 
statute; there was no contract to be impaired by the subsequent legis- 
lation. The employee had no vested interest in the contribution of the 
city, because his position was held at the will of the city, and further, 
his right to receive a contribution from the city did not arise until 
the proper proofs of death were filed. 





8 250 Wis. 550, 27 N.W. (2d) 875 (1947). 
37 249 Wis. 571, 25 N.W. (2d) 451 (1946). 
38 246 Wis. 11, 16 N.W. (2d) 420 (1944); appeal dismissed, 324 U.S. 828 (1945). 
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VII. Taz THomson Law 


State v. Coubal*® upholds the constitutionality of the Thomson Law, 
providing for the revocation of liquor and beer licenses of persons 
knowingly permitting certain gambling devices to be used on licensed 
premises, and authorizing an injunction enjoining the defendant from 
thereafter knowingly permitting any gambling device to be managed 
or used on the premises controlled by him. 

1. First Due Process Problem: The fact that the law provides that the 
allegations of the petition shall be deemed controverted and shall be 
at issue without further pleading by the defendant, does not deprive 
the defendant, either before trial or at the trial, of the right to admit 
the allegations of the petition; nor does it deprive him of the right to 
object to the jurisdiction of the court or the right to move to quash 
the petition. Due process does not confer upon litigants a property 
right in any particular form of procedure, so long as it appears that the 
accused had sufficient notice of the accusation and an adequate oppor- 
tunity to defend himself in the prosecution. 

2. Rights of Constitutional Officers: The court reverses the trial court's 
holding that there is an illegal witholding from constitutional officers, 
to wit district attorneys, of essential prerogatives of their offices. The 
trial court said that the act attempts to completely divest the District 
Attorney, a constitutional officer, of any discretion or quasi-judicial 
function inherent in his office, because he may be completely by- 
passed by the Attorney General, or instructed as an errand boy what 
decision the Attorney General has made for him, and within what 
limited time the District Attorney must take the action decided upon 
for him. This is in objection to Section 176.90 of the Statutes providing 
that within ten days after any complaint to him the District Attorney 
shall institute a proceeding or report to the Attorney General the rea- 
sons why such proceeding has not been instituted. Then, if the Attorney 
General shall so direct, the District Attorney shall institute a pro- 
ceeding within such reasonable time as the Attorney General shall 
direct unless the Attorney General elects to institute the proceeding 
himself, which he is authorized to do. The Supreme Court stated that 
there have been several instances in which the Attorney General has 
been required by law to institute proceedings in trial courts. Section 
14.53 (1) of the Statutes provides that the Attorney General on request 
by the Governor or by either branch of the Legislature shall prosecute 
in behalf of the state before any court in any county any matter in 
which the state or its people may be interested; and this statute's 





39 248 Wis. 247, 21 N.W. (2d) 381 (1946). 
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constitutionality has not been challenged since its enactment in 1849. 
The court further refers to anti-trust actions under Section 133.01 of 
the Statutes which District Attorneys must bring upon the advice 
of the Attorney General. The constitutionality of that act has never 
been questioned. Likewise, Section 146.04 of the Statutes provides 
that the Attorney General should direct the District Attorney to prose- 
cute violations of those statutory provisions in regard to mattresses 
and upholstery. 

3. Vagueness and uncertainty: The trial court held the act unconsti- 
tutional as too vague and uncertain, in that the language ‘‘slot-ma- 
chine, roulette wheel, other similar mechanical gambling devices, or 
number jar or other device designed for like form of gambling,’’ was 
so vague and indefinite as to violate Article 1, Section 7 of the Wis- 
consin Constitution, to the effect that in all criminal prosecutions the 
accused shall enjoy the right to demand the nature and cause of the 
accusation against him. The Supreme Court held that the revocation 
of license proceeding here involved is not a criminal prosecution. The 
issuance and revocation of licenses are administrative functions; and 
revocation proceedings have never required jury trials or other proced- 
ural requirements of criminal cases. The issuance of an injunction is 
also no criminal matter. Comparable injunctions may be issued under 
the general equity powers of the court. 

4. Second Due Process Contention: The further objection was raised 
that the act is so vague and uncertain as to the consequences of viola- 
tions that it denies due process under the 14th Amendment of the U. S. 
Constitution, in that the defendant may face revocation of his license 
and injunction under Section 176.90 of the Statutes and also a fine or 
imprisonment under Section 348.09 of the Statutes. The Supreme 
Court held that due process does noc require that a person who violates 
the law be advised in advance exactly what the consequences of his 
violation shall be. 

5. Equal Protection Contention: The further objection was raised that 
the law denies equal protection and is discriminatory in providing 
for the revocation of liquor licenses without making similar provision 
in the case of gambling on premises requiring other kinds of licenses. 
The Supreme Court held that the liquor traffic may be subjected to 
peculiar regulations not applicable to other businesses generally, 
in the exercise of the police power by the Legislature. 

6. Injunction: The defendant contended that the injunction provisions 
were unconstitutional because to be constitutional they must enjoin 
acts at a particular place for a definite time. The Supreme Court up- 
held the power to issue an injunction effective throughout the state 








46 WISCONSIN LAW REVIEW [Vol. 1948 


and in force as long as the law is in force, unless sooner modified by 
the court. 


VIII. Wisconsin EMptoyMENT Rextations AcT 


Constitutional questions involved in the Wisconsin Employment 
Peace Act have already been discussed in detail in the Wisconsin Law 
Review.** One case falling within the period here under annotation 
was discussed therein at page 211, to wit, Public Service Employees’ 
Union v. Wisconsin Employment Relations Board.*° Subsequently, we have 
the case of International Union, U.A.W.A.A.F. of L., Local 232 v. Wiscon- 
sin Employment Relations Boards,*\ which decides many questions and 
contentions anticipated by the Law Review article cited above. 

It was there held that a cease and desist order entered by the Employ- 
ment Relations Board directing the defendant union and individual 
defendants to cease and desist from engaging in any concerted efforts 
to interefere with production by arbitrarily calling union meetings 
inducing work stoppages during regularly scheduled working hours, or 
engaging in any other conerted effort to interfere with production ex- 
cept by leaving the premises in an orderly manner for the purpose of 
going on strike, and from coercing employees to engage in any activities 
for the purpose of interfering with production or that will interfere 
with the legal rights of employees, was not involuntary servitude nor 
restrictive of freedom of speech and freedom of assembly. 

On the question of involuntary servitude, the court quoted from 
Western Union Telegraph Co. v. International Brotherhood of Electrical 
Workers* as follows: 

The right to cease work is no more an absolute right than is any 
other right protected by the Constitution. Broadly speaking, of 
course, one has the right to work for whom he will, to cease work 
when he wishes, and to be answerable to no one unless he has 
been guilty of a breach of contract. But the cessation of work 
may be an affirmative step in an unlawful plan. 

The court further held that the cease and desist order was not 
violative of the commerce clause of the Federal Constitution in the 
face of the union’s contention that the products went into interstate 
commerce and only the National Labor Relations Act was applicable. 
The court held that the Wisconsin Employment Peace Act deals with 
unfair labor practices of employees, a subject not touched by the 
National Labor Relations Act, and, therefore, not within the juris- 





3% [1946] Wis. L. Rev. 203. 
49 246 Wis. 190, 16 N.W. (2d) 823 (1944). 
4 250 Wis. 550, 27 N.W. (2d) 875 (1947). 
“2 2 F. (2d) 993 (N.D. Ill. 1924). 
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diction of the National Labor Relations Board; therefore, there is no 
conflict between the two acts. The court said: 


If, when ever a minute part of the product of a manufacturer gets 
into interstate commerce, because there is a federal statute deal. 
ing with labor practices of employers but not dealing with labor 
practices of employees, the commerce clause of the United States 
Constitution nullifies a state act dealing with labor practices of 
the employees that do not violate any provision of the Federal 
Act, then indeed little is left to the sovereignty of the states here- 
tofore supposed to remain with them under Amendments IX and 
X of the United States Constitution. 


Along the lines suggested in the Law Review article cited above, the 
court further bases its decision upon the fact that the National Labor 
Relations Board had not affirmatively assumed jurisdiction in the case. 

The Wisconsin cases in regard to the conflict between the Wisconsin 
Employment Peace Act and the National Labor Relations Act may be 
of intensified interest in expected litigation in connection with the 
recently enacted Taft-Hartley Act. 


IX. MiscELLaNgous Caszes AND Casgs INVOLVING SEVERAL 
DiFFERENT CONSTITUTIONAL PROBLEMS 


Dyer v. The City Council of the City of Beloit*® held constitutional an 
ordinance of the City of Beloit prohibiting the sale of pasteurized 
milk in the city which has not been pasteurized in approved plants 
within six miles of the center of the city. Such ordinances are a valid 
exercise of the police power, but must be reasonable and not arbitrary, 
must not go beyond the reasonable demands of the occasion, and must 
tend to accomplish the purpose of its adoption. Convenience, efficiency, 
and cost of inspection enter into the determination of the question of 
the reasonableness of an ordinance, and may call for reasonable geo- 
graphical limitations. 

The court further held that a reasonable exercise of the police power 
is not a trade barrier, and that the contract rights guaranteed under the 
14th Amendment do not have a superior right to the right of a munici- 
pality to reasonably protect the health of its citizens. 

The ordinance does not violate the interstate commerce clause of the 
United States Constitution (Beloit being on the state line). Milk may 
be furnished from farms and pasteurization plants in Illinois as well as 
Wisconsin, within the mileage limitation. 

In State ex rel. McKee v. Breidenbach,“* the plaintiff served a summons 
on the defendant, a Michigan resident, while the latter was temporarily 





43 250 Wis. 613, 27 N.W. (2d) 733 (1947). 
44 246 Wis. 513, 17 N.W. (2d) 554 (1945). 
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within the State of Wisconsin. Defendant's attorneys entered an appear- 
ance and filed an answer. The court ordered the defendant to come to 
Milwaukee to submit to an adverse examination by the plaintiff, 
which order was served only on defendant’s attorneys. The Supreme 
Court reversed such order of the trial court by issuing a writ of prohi- 
bition. 

Section 326.12 (3) of the Statutes requires a non-resident party to sub- 
mit to examination without the service of subpoenas; Section 325.11 
(5) states the penalty for failure to appear as the striking out of his 
pleadings and entering judgment as upon default or failure of proof. 
On the other hand, Section 326.12 (3) of the Statutes says that examina- 
tion of residents of this state cannot be compelled in any county other 
than that of their residence. In thus discriminating between resident 
and non-resident parties, the statutes and orders in question were held 
to deny equal protection of the laws and due process of law and are 
unconstitutional. 

In Democrat Printing Co. v. Zimmerman,* the court declined to rule 
on the constitutional question of whether Article IV, Section 25, of 
the State Constitution prohibits the state from doing any state printing. 
This section states that the Legislature shall provide by law that all 
printing required by the state shall be let by contract to the lowest 
bidder. Chapter 35 of the Statutes is devoted to detailed procedure for 
state printing, but apparently does not expressly require a// printing to 
be let to the lowest bidder. However, since the Legislature has not 
expressly authorized printing by the state, there is no statute to ex- 
amine as to constitutionality. Such a statute would be a prerequisite to 
a ruling on the constitutional question because the constitutional 
prohibition is not self-executing. The Attorney General has ruled on 
three occasions that the state may not do its own printing.“ 

In State ex rel. Reconstruction Finance Corp. v. Sanlader*’ an interesting 
tax question arose. The Reconstruction Finance Corporation Act 
provides that any real property of the corporation shall be subject to 
state and local taxation to the same extent as other land is taxed. The 
contention here is that even with such consent of the Federal Govern- 
ment the Legislature of this state has no power to tax lands of the 
United States or its instrumentalities unless and until Article II, 
Section 2 of the Wisconsin Constitution is amended, which provides 
that no tax shall be imposed on property of the United States. 

The court overruled this contention and held that Wisconsin may 





4 245 Wis. 406, 14 N.W. (2d) 428 (1944). 
6 23 O.A.G. 106, 31 O.A.G. 60, 32 0.A.G. 95. 
47 250 Wis. 481, 27 N.W. (2d) 447 (1947). 
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tax the lands of the United States providing Congress consents to such 
tax (as here for the R.F.C.), without amending the constitutional 
provision, because the latter provision was enacted in compliance with 
the conditions of the statehood Enabling Act, which was merely 
declaratory of the rule that a state may not without federal consent 
tax lands owned by the United States. The United States Supreme 
Court has held that the Enabling Acts under which states are admitted 
to the union are wholly declaratory in character and confer no new 
right or power upon the United States. Therefore, although consent 
by the United States is not provided for in the Wisconsin constitutional 
provision, the consent feature had been part of the law for many years, 
and the Enabling Act was just declaring that rule. The State of Wiscon- 
sin had no motive to go further with the constitutional provision 
than was necessary to meet the conditions imposed by Congress in the 
Enabling Act; therefore, the consent feature of the rule was not fore- 
closed by the constitutional provision. 

Further, it was well settled that new states entering the union were 
to get all the powers of the original states; and the original states could 
take advantage of the consent of the United States to be taxed. 

Maryland Casualty Co. v. Belegnay** is notable from the constitutional 
point of view principally for the following statement: 

In Wisconsin the running of the Statute of Limitations absolutely 

extinguishes the cause of action, for in Wisconsin limitations are 

not treated as statutes of repose. The limitation of actions is a 

right as well as a remedy, extinguishing the right on one side 

and creating a right on the other, which is as of high dignity as 
regards judicial remedies as any other right and is a right which 
enjoys constitutional protection. 
Justice Fowler’s vigorous dissent accused the majority of quibbling, 
and further said: 

It is nonsense to say that a debt or a right is extinguished when it 

can be sued upon and judgment for recovery entered if the debtor, 

being served with process, makes no answer, and it is known to 
all lawyers that this may be done in Wisconsin. 

State ex rel. Martin v. Zimmerman*® was the famous reapportionment 
case in which it was contended that failure of the Legislature to appor- 
tion the Assembly and Senatorial districts since the census of 1940 pre- 
vented a valid election from being held without reapportionment. 
The Wisconsin Constitution provides that at the first session after 
each census the Legislature shall reapportion and redistrict the mem- 
bers of the Senate and Assembly. No such apportionment has taken 





48 245 Wis. 390, 14 N.W. (2d) 177 (1944). 
«9 249 Wis. 101, 23 N.W. (2d) 610 (1946). 








place since 1931. It was contended that the 1931 apportionment be- 
came unconstitutional and void by the passage of time and by reason 
of shifts in population, when the 1941 session failed to reapportion, 
thus no valid election could or can be held. Although both parties 
conceded that the court was without power to compel the Legislature 
to reapportion the state, and although such remedy was not sought, 
the court began by stating that the Legislature is a coordinate branch 
of the government which may not be compelled by the court to per- 
form a legislative duty even though the performance of that duty be 
required by the Constitution. Then the court pictured the confusion 
which would result if it were held that no valid election had been 
held since 1941, because there would be no de jure legislature to carry 
out the reapportionment, and a constitutional convention would 
be necessary. The court states that such confusion is provided against 
in the Apportionment Acts, which have all provided that the leg- 
islators shall be elected in accordance with that apportionment until 
there is a new apportionment. Thus, this provision of the 1931 act 
prevents the law from expiring in 1941, and will prevent expiration 
until a valid reapportionment is made. The court further cites other 
failures to reapportion after earlier censuses, and states that in none of 
those cases was it contended that elections held under an old apportion- 
ment were invalid or that the apportionment had lapsed. 

State ex rel. Wettengel v. Zimmerman®® (the McCarthy Election Case) 
has been noted in the Wisconsin Law Review. 





5° 249 Wis. 237, 24 N.W. (2d) 504 (1946). 
51 [1947] Wis. L. Rev. 103. 
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EVIDENCE 


Joun D. Herywoop 


This summary will attempt to discuss briefly most of the cases de- 
cided at the terms under review rather than to attempt a detailed 
analysis of any particular problem. 


I. Jupicrat Notice 


It is paradoxical, but appropriate, to begin a review of the subject 
of evidence with a discussion of cases on judicial notice—cases which 
illustrate the type of matters which the Court will accept as established 
without the necessity of proof. 

Three cases decided at the terms under review deal with judicial 
notice of court records. In Schroeder and Son v. Lincoln County! the court 
took judicial notice of all the proceedings in the case in Circuit Court, 
and after doing so, upheld that courts decision dismissing an amended 
complaint on demurrer without permitting a still further amendment. 
The other side of the rule regarding judicial notice of Court records 
was applied in State v. LaPean® where it was held proper for the trial 
court to refuse to take judicial notice of proceedings before it involving 
the same party and in which the defendant claimed he had been placed 
in jeopardy for the same offense. Thus the Court followed the tradi- 
tional principal that a court will take judicial notice of the record at a 
prior hearing of the same cause, but not of the record in another case, 
even though between the same parties. 

An apparent deviation from the above principal is indicated by the 
language in Deluhery v. Sisters of St. Mary.* There a father sued for 
medical expenses necessitated by injury suffered by his minor child 
while employed by the defendant. The court begins its analysis of the 
case with the statement: 

In the case of Employer's Mutual Liability Insurance Co. v. Industrial 

Comm., 235 Wis. 280, 292 N. W. 878, which involved the instant 

accident, as is shown by the files of that case, of which we take 

judicial notice, we decided that the relation of the hospital and the 
injured minor was that of employers and employee under the Work- 
men’s Compensation Act... 
However, it does not seem likely that the case would be followed as 
a precedent for any generalization that the Supreme Court will consider 





1244 Wis. 178, 11 N.W. (2d) 665 (1943). 
2 247 Wis. 302, 19 N.W. (2d) 289 (1945). 
3 244 Wis. 254, 12 N.W. (2d) 49 (1943). 
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itself free to take judicial notice of facts established in collateral cases, 
especially when the parties are different. Rather it appears that the 
Court was noticing the doctrine or rule of law adopted in the prior case 
and following it as it would follow or rely on any similar case as a 
precedent.‘ Similarly in State ex rel Priegel v. Northern States Power Co.,° 
the court stated that it was taking judicial notice of proceedings of the 
Public Service Commission in another case involving a different party 
for the purpose of ascertaining the meaning of the term ‘‘dam.’’ Here 
again, it should be noted that the court is relying on these materials 
to help it to settle a question of doctrine—the meaning of the term— 
rather than using it to establish a fact. 

The case of State ex rel Martin, Atty. Gen. v. Barrett,® permitted use in 
the briefs on appeal of copies of ‘‘correspondence and files in the office 
of the state treasurer and copies of the legislative record from the secre- 
tary of state’s office relative to bills which were acted upon by the 
legislature,"’ despite the fact that these matters had not been presented 
to the trial judge. Once again the Court seems to be using these ma- 
terials to determine the meaning of a statute, and it cannot be inferred 
that it would notice these records in order to establish facts. The broad 
language which the court uses raises but does not answer a very inter- 
esting question as to what sort of correspondence and files will be 
noticed judicially. Doubtless there are limitations as to what sort of 
correspondence and files can be so used in addition to the expressed 
limitation that they are in the State Treasurer's office and relate to bills 
acted upon by the legislature. 

Other cases decided at the terms under review hold that the courts 
will take judicial notice of the statutes of the state? and of the fact 
that Milwaukee County has a population in excess of 500,000%; 
that a blow on the head is often not serious® and that payment of part 
of the proceeds of a business is not necessarily inconsistent with the 
existence of an employer-employee relationship.'* Likewise, in Wis- 
consin, we know without proof that the operation of a corn shredder 
for the purpose of shredding and husking corn is farm labor.'' How- 
ever, the court may not take judicial notice of the actual nature and 
extent of the operation of a particular litigant. Thus in a case involving 





#20 Am. Jur. 106. 

5 242 Wis. 345, 8 N.W. (2d) 350 (1943). 

6 248 Wis. 621, 22 N.W. (2d) 663 (1946). 

7 State v. Zisch, 243 Wis. 175, 9 N.W. (2d) 625 (1943). 

8 Harry v. State, 246 Wis. 69, 16 N.W. (2d) 390 (1944). 

* Kleiner v. Johnson, 249 Wis. 148, 23 N.W. (2d) 467 (1946). 

10 Wiik v. Department of Taxation, 249 Wis. 325, 24 N.W. (2d) 685 (1946). 
11 Redman v. Hobart, 248 Wis. 508, 22 N.W. (2d) 532 (1946). 
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a suit under the Fair Labor Standard Act against a manufacturer of 
cheese boxes, the Court could not take judicial notice that cheese was 
shipped out of the state in the boxes manufactured by the defendant 
company.’ 

Ritholz v. Johnson et al* contains a rather detailed discussion of the 
question of judicial notice. Suit was brought for an injunction against 
enforcement of the statute prohibiting certain types of advertising of 
eye glasses.'4 The Wisconsin Board of Optometry demurred and sought 
to have the matter disposed of on the demurrer. The Supreme Court 
upheld the trial court’s decision over-ruling the demurrer. In doing so 
it pointed out that although a challenged statute is to be considered 
in the light of the fact of which the court will take judicial notice, 
still it is necessary for the court to get the information through a judi- 
cial investigation by the trial court.* The decision, however, is princi- 
pally a guide for the presentation of a constitutional issue. 


II. PREsuUMPTIONS 


In Northwestern Wisconsin Telephone Co. v. Public Service Commission‘ the 
court declined to pass on a contention that it should take judicial notice 
of the fact that no newspaper was published in a village because the 
Wisconsin Blue Book listed no newspaper as being published there. 
Instead it rested its decision upholding the validity of an ordinance 
unsupported by proof of publication, on a presumption upon presenting 
the original or a certified copy of the ordinance into evidence, without 
more, that there was no newspaper in the village, and that publication 
of the ordinance was therefore not required by statute.!? In W4ll of 
Faulks'® the Supreme Court stated that where the record showed that 
both the trial court and counsel knew of a will, it would presume that 
there had been a good and sufficient reason for not probating it. 


III. Parote Evipence Rutz 


The difficulty of clearly expressing intention in a written instrument 
assures a steady flow of litigation in which the so-called parol evidence 
rule is either applied or circumvented. As with many legal rules, the 





12 Grippentrog, et al v. Cheese Makers Mfg. Co. 245 Wis. 1, 13 N.W. (2d) 391 (1944). 
13 244 Wis. 494, 12 N.W. (2d) 738 (1944). 
M4 Wis. Srat. §153.10 (1943). 


16 The subsequent judicial investigation in this case resulted in finding unfavorable 
to the plaintiff. Ritholz v. Johnson, 246 Wis. 442, 17 N.W. (2d) 590 (19455. 


16 248 Wis. 479, 22 N.W. (2d) 472 (1946), 23 N.W. (2d) 459 (1946). 
17 Wis. Srar. § 61.32 (1943). 
18 246 Wis. 319, 17 N.W. (2d) 423 (1945). 
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statement of this rule and its exceptions are familiar, but because of 
their importance in business and legal dealings, the cases deserve 
mention. In Kleigh v. Van Schoych'® oral evidence of intention of the 
parties was excluded and the court held that a deed of a right of way 
would not be construed to convey the fee. So also, where the true line 
called for by the terms of a deed can be ascertained by survey, oral 
statements as to the agreement of the parties is not admissible.?° In 
Bowles Lumber Co. v. Roasch®' a court found that a written agreement of 
the parties was complete and declined to accept other testimony as to 
an additional obligation claimed to have been orally assumed by one of 
the parties. Mitchell Properties Inc., v. Milwaukee®® arose out of an 
agreement inserted as a condition in a deed that the city would re-route 
a creek near property retained by the plaintiffs. The court refused to 
accept the city’s argument that it was to do the work only if the plain- 
tiff first took certain work itself, such work not being referred to in 
the deed. It is interesting to note that the agreement to do the work 
might have been ambiguous in another regard, so that parol evidence 
might be necessary to explain what was to be done, but the ambiguity 
did not relate to the city’s obligation to do the work, which obligation 
the deed made absolute. 

Omission of mention of a particular subject which might normally 
be dealt with in a contract does not necessarily permit the introduction 
of parul evidence. Thus, in a rather complicated agreement between the 
city of Superior and a private company, no mention was made of the 
taxes for a certain year. This was held not to authorize parol evidence 
as to what the parties intended as to those years. The agreement was 
apparently complete and the obligation to pay taxes full on the party 
liable for them under the law.”* Of course, as is pointed out in passing 
in Mitlerhauser v. South Wisconsin Conference Association *‘it is always 
proper as a preliminary matter to examine the surrounding circum- 
stances in order that the trial court may ascertain whether the writing 
was intended as a complete and final expression of preliminary negoti- 
ation.” 

Parol evidence may be admitted to explain what a contract applied 
to,*5 and, in an action to reform a contract, it could be admitted on a 
question of insurance coverage.” 





19 250 Wis. 413, 27 N.W. (2d) 490 (1947). 

20 Lake Geneva Beach Association v. Anderson, 246 Wis. 596, 18 N.W. (2d) 493 (1945). 
1 246 Wis. 639, 18 N.W. (2d) 366 (1945). 

22 245 Wis. 96, 13 N.W. (2d) 508 (1944). 

3 Edwan Realty and Finance Co. v. Superior, 250 Wis. 472, 27 N.W. (2d) 370 (1947). 
24245 Wis. 353, 14 N.W. (2d) 19 (1944). 

28 Nolan v. Standard Fire Insurance Co., 243 Wis. 30, 9 N.W. (2d) 74 (1943). 

%6 246 Wis. 592, 18 N.W. (2d) 365 (1946). 
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IV. Recorps oF Prior PRocEEDINGS 


Estate of Sweeney?” arose on an application for probate of a will. 
Objections were filed, and at the time of the hearing the objectors 
introduced testimony of a later will. The court permitted testimony as 
to the later will to be introduced, subject to objection, and reserving to 
counsel for the first proponent, full right to cross examine at a later 
date. Then the proceedings were suspended to permit the filing of a 
petition for probate of the alleged later will. Such a petition was filed, 
but before the hearing, the witness died, leaving no other witness to 
prove the execution or contents of the later will. Thus, the whole case 
hinged on whether or not the record of the deceased witness’ testimony 
could be introduced. The court held that it could not. His testimony 
should not have been admitted on the first hearing, because there was 
no petition for probate of that will then pending. In addition, opposing 
counsel had requested and the court had reserved the right to cross 
examine at a later date. 

The handling of the record of an adverse examination can cause 
trouble. In Spellbrink v. Bramberg,?* a plaintiff introduced portions of 
defendant's deposition taken before trial. The portion introduced 
contained statements tending to substantiate a defense based on the 
statute of limitations. The court held that although an adverse ex- 
amination before trial is no part of the record until offered in evidence, 
any portion offered and received at the trial became a part of the record 
and can be used by either party. 

A certified copy of an examiner's report under the Workman's 
Compensation law was held not admissible because it was interlocutory, 
subject to review on appeal to the commission.*® 


V. Reports 


Jacobson v. Bryan,*° deals with Section 327.18 of the Statutes which 
provides: 
Every official record, report or certificate made by any public 
officer, pursuant to law, is evidence of the facts which are therein 
stated, and which are required or permitted to be by such officet 
recorded, reported or certified. 
Reports of traffic officers frequently show the officers opinion as to how 
an accident happened, and show other statements which are based on 





27 248 Wis. 607, 24 N.W. (2d) 406 (1946). 
28 245 Wis. 103, 13 N.W. (2d) 600 (1944). 
39 Jorgenson v. Hellestad, 250 Wis. 592, 27 N.W. (2d) 709 (1947). 
30 244 Wis. 359, 12 N.W. (2d) 789. 
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statements taken from others after the accident. It was held, however, 
that despite the broad language of the statute, the whole report is 
not necessarily admissible and that portion stating the opinions as 
to how the accident happened would be rejected if exception were 
taken in time. A similar result was also reached in Schleif v. Honeck.** 


VI. Oprnton EvipENcE 


The four cases here summarized all illustrate accepted principles. The 
testimony of a lay witness as to the competence of a testator, which is 
based on few facts is entitled to little weight.*? Expert testimony based 
on examination made long after an accident is also of little effect.** 
The testimony of an expert on a hypothetical question from which there 
were omitted facts necessary to be considered in arriving at a correct 
answer Cafries no weight,** and testimony of a qualified physician, 
not based on the required clinical data to permit a reasonable certainty, 
is not sufficient to uphold a verdict. 

In Gospodar v. Milwaukee Auto Insurance Company,** the court refused 
to permit testimony that the driver of a snow plow was operating it 
according to the usual standards of safety at the time of an accident. 
This was held not to be within a field that permits the introduction of 
the opinion of expert witnesses. 


VII. ApMiss1ons 


Evidence of the defendants admission of fault after an auto accident 
was permitted in Zigler v. Kinney;** and in Levandowski v. Studey*" 
the statement of a truck driver at the scene of an accident was admissi- 
ble both against him and against his employee as part of the res gestae. 
The admission made at the scene of the accident was sufficient to take 
the case to the jury despite positive contradictory statements of the 
owners other witnesses. 

A petition for appointment of a guardian was held admissible as an 
admission and as evidence of the fact of incompetency, on a petition 
for probate of a will executed at about the same time as the petition for 
guardianship, the petition for probate being filed by the same person 
who had petitioned for the guardianship. 





31 249 Wis. 276, 24 N.W. (2d) 602 (1946). 

32 Estate of Peterson, 250 Wis. 158, 26 N.W. (2d) 553 (1947). 

33 Koehler v. Thiensville State Bank, 245 Wis. 281, 14 N.W. (2d) 15 (1944). 
* Estate of Scherrer, 242 Wis. 211, 7 N.W. (2d) 848 (1943). 

% 249 Wis. 332, 25 N.W. (2d) 257 (1946). 

3% 250 Wis. 338, 27 N.W. (2d) 433 (1947). 

37 249 Wis. 421, 25 N.W. (2d) 59 (1946). 
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VIII. Documentary EvipENCE 


In Stella Cheese Co. v. Chicago, St. Paul, Minneapolis and Omaha Rail- 
way Company ** it was necessary to prove the amount of cheese loaded 
into a car. It was held that the bill of lading is not prima facie evidence 
of the amount loaded. However, under Section 327.25 of the Statutes 
a loose leaf shipping record should have been admitted, the entry there- 
in having been made in the usual course of business at about the time of 
the shipment. The same section was also held to authorize the intro- 
duction in evidence of exhibits prepared from the buyer’s books 
when witnesses testified that they were correct and the opposite party 
was offered the records from which the exhibits were prepared. 


IX. MiscELLANEOUS 


In a personal injury action it was proper to permit a plaintiff to 
exhibit her feet, one of which was injured, to the jury.*® 

Photographs should be received only when they tend to establish 
or clarify the evidence of physical facts,‘° and should be relied on only 
with great care.*! 

In Meske v. Wenzel,*® counsel elicited testimony from the opposite 
party's witness and later moved to have it stricken. It was held error 
to strike it under the circumstances. 

In Nakima Realty Co. v. Milwaukee** which involved an assessment of 
benefits, the City sought to show a sale to the company of property in 
the neighborhood of that against which the assessments were being 
made, but it did not show the purchase price. The company was held 
to have the right to complete the picture of the transaction by showing 
what the consideration was. 

A witness who was cross examined searchingly, but whose character 
was not impeached, may not receive the support of other witnesses 
ready to testify as to her good character.“ 

Under Section 269.57(1) a plaintiff could compel disclosure of the 
contents of a written statement given to the defendant's adjuster.“ 
This would not necessarily apply, however, to statements obtained 
from witnesses not parties to the action. 

38 248 Wis. 196, 21 N.W. (2d) 655 (1946). 

39 Jansen v. Herkert, 249 Wis. 124, 23 N.W. (2d) 503 (1946). 

40 Prideaux v. Milwaukee Automobile Insurance Co., 246 Wis. 390, 17 N.W. (2d) 
350 (1945). 

“! Phelps v. Wisconsin Telephone Co. 244 Wis. 57, 11 N.W. (2d) 667 (1943). 

“ 247 Wis. 598, 20 N.W. (2d) 654 (1946). 

43 249 Wis. 355, 24 N.W. (2d) 610, 25 N.W. (2d) 257 (1947). 

“ McCanley v. Balsey, 242 Wis. 528, 8 N.W. (2d) 299 (1943). 

“ Walsh v. Northland Greyhound Lines, 244 Wis. 281, 12 N.W. (2d) 20 (1944). 
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The danger of witholding documentary evidence is made clear in the 
court’s opinion on West Milwaukee v. Bergstrom Mfg. Co.** 
It was held that: 
The failure to bring before the tribunal some circumstance, docu- 
ment or witness, when either the party himself or his opponent 
claim that the facts would elucidate, serves to indicate, as the most 
natural inference, that the party fears to do so, and this fear is some 
evidence that the circumstance or document or witness, if brought, 
would have exposed facts unfavorable to the party. 


Bridges v. State *” upheld a conviction based on the testimony of a 
seven year old girl. In addition another very young girl was permitted 
to testify to acts somewhat similar to those in the information, her 
testimony being received ‘‘for purpose of identification.” 

In addition the statement of the child to the officer, out of court 
and out of the presence of the defendant was held admissible. Thus 
her statements describing the contents of a room were admissible, not 
to prove what the contents were, but to prove that she had knowledge 


of the contents. 





46 242 Wis. 137, 7 N.W. (2d) 587 (1947). 
47 247 Wis. 350, 19 N.W. (2d) 529 (1945). 
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MUNICIPAL CORPORATIONS 


JosepH W. Witkus 


ANNEXATION 


The opinion in State ex rel Madison v. Walsh! treats and disposes of: 


1. That a suit against officers of a municipality comes within the 
provisions of Section 274.26 of the Statutes and exempts such 
officers from filing an appeal bond. 


2. That mandamus will not lie against officers of municipalities, 
who refuse to attend apportionment meetings subsequent to 
annexation, attendance not being mandatory under the statutes 
and no official duty having been disregarded. 


3. That the ninety day limitation of Section 62.07 (3) of the statutes, 
providing that collateral attack of annexation proceedings can 
not be made after expiration of such period, has no application 
where validity of the original petition for annexation is attacked 
—such matter going to the fundamental question of jurisdiction 
on the part of a municipality to act. 


The towns contended that the circulation and filing of a petition 
for annexation must be begun and completed in the ‘‘not less 
than thirty days and not more than forty-five days’’ after notice 
is given. The court, however, held such interpretation to be 
wrong; that such period refers merely to the initiation of circu- 
lation, but does add that an unreasonable delay might be non- 
compliance if it amounted to fraud. 


4. That the holding of a referendum by the towns affected by the 
annexation had no bearing on the question of annexation since 
there is no statutory provision therefor. 


In Wauwatosa v. Union Free H. S. Dist.,? the plaintiff city sued on a 


judgment for tuition had against the defendant school district. Areas 
of the district had been annexed to abutting cities, which were inter- 
pleaded on the court’s own motion; judgment was entered holding the 
cities to be liable with the school district. 


Reversing the trial court, the supreme court held that before an 


annexing municipality is liable for a judgment debt owed by the school 





1247 Wis. 317, 19 NW (2d) 299 (1945). 
2 250 Wis. 266, 26 NW (2d) 535 (1947). 
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district, some of which territory had been taken, an apportionment of 
assets and liabilities must first he had as a condition precedent. 


CoNnTRACTS 


In Mitchell Properties, Inc. v. Milwaukee* the defendant city had pur- 
chased in 1928 a portion of a tract of land owned by the plaintiff. 
The warranty deed was executed by the plaintiff and was also signed 
and sealed by the city of Milwaukee. The deed contained a covenant 
to the effect that as a condition of the conveyance, the city, at its own 
cost, would reroute two creeks located partially on the grantor’s 
land and partly on the lands purchased. Plaintiff sought damages for 
breach of the covenant. The supreme court joined the lower court in 
disregarding the defenses of the city by holding: 

1. That the form of resolution passed by the common council author- 
izing the purchase was sufficient authority for the city officers 
to execute a sealed obligation, which was not governed by the 
six year statute of limitations. 

. That the city charter provisions requiring land purchase reso- 
lutions to specify maximum price to be paid had been satisfied by 
the resolution which indicated the price and assumed the in- 
determinate cost of fulfilling the covenant. 

. That the wording of the covenant is clear and unambiguous as 
imposing the entire cost of the rerouting of the creeks upon the 
city. 

The situation of Kiel v. Frank Shoe Mfg. Co.‘ had its second consider- 
ation by the supreme court, having been before the court previously on 
a demurrer to the complaint. The opinion reaffirms the court's pre- 
vious position that the arrangement made between the parties, whereby 
the city of Kiel paid certain sums to the corporation as an inducement 
for such business to locate in that community, was beyond the scope of 
the corporate power and that the city could recover moneys expended. 
The court affirmed the judgment against the corporate defendant, but 
ordered dismissal of the action against the individual defendants on 
the grounds that they were acting as the ‘‘alter ego’’ of the corporation 
not as agents or conspirators—that the individual defendants had acted 
in good faith and with no interest in the matter necessary for the 
finding of a conspiracy. 

Another ultra vires contract is involved in Sheboygan v. Finnegan,® in 
which the court held that allegations in the complaint of the city that 

3245 Wis. 96, 13 NW (2d) 508 (1944). 


4245 Wis. 292, 14 NW (2d) 164 (1944). 
5 245 Wis. 349, 13 NW (2d) 923 (1944). 
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the defendant had knowledge of the illegality of the transaction made 
him a proper party defendant and defendant would be liable as an agent 
of the corporation for whom he was acting. 

Recovery for alleged breach of warranty was not allowed to the 
assignee-insurer of the city of Kaukauna in Lumbermen’s Mut. Cas. Co. 
v. Morgan Smith Co.,° where notice of claim for the alleged breach was 
not given until some ten months later. The case involved breakdown of 
machinery in a municipally owned power plant; the court disregarded 
a number of reasons submitted in explanation of the delay. 


Dest LimiTATION 


Relying on Section 66.06 (9) (b) (13) of the Statutes, the City of 
Madison, in Roberts v. Madison,’ authorized an issue of two million 
dollars in mortgage revenue bonds, the bulk of which was to be used 
to reimburse the city for funds originally advanced for the construction 
of the water-works. 

A water user and taxpayer sought to enjoin the issue as being un- 
lawful. The trial court sustained a demurrer by the city, but was re- 
versed on the grounds that the plaintiff was a proper party in interest 
to bring the suit. 

Further, the court held that although a municipality might reim- 
burse itself in such a case, yet it could not do so by exceeding the 
constitutional debt limit. The cited section was held to be unconstitu- 
tional as not coming within the provisions of Article XI, Section 3 of 
the Wisconsin Constitution. The fact that these bonds were to be 
issued in connection with the water utility still left the loan a city 
obligation—the utility being of the same entity as the municipality. 
Because the purposes of the issue were not severable, the whole bond 
issue was declared invalid. 

LiaBILITIES 


The city of Milwaukee, under the facts of Marine Nat. Ex. Bank of 
Milwaukee v. Milwaukee,* caused the construction of a dock wall, assess- 
ing the costs against the plaintiff property owner. The assessment was 
confirmed in 1936 (July) and the work was completed in October of 
the same year. In 1940, after two of the assessment installments had 
been paid, it was discovered the construction was faulty; in March of 
1943, plaintiff brought suit to have the special assessment declared 
null and void and to recover payments made together with damages. 





6 251 Wis. 218, 28 NW (2d) 343 (1947). 
7250 Wis. 317, 27 NW (2d) 233 (1947). 
* 246 Wis. 1, 16 NW (2d) 381 (1944). 
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The defendant city demurred on the grounds that this was an action 
for breach of contract and was barred by the statute of limitations. 
The lower court and court of appeals agreed that the defense was in- 
valid and that the complaint stated a cause of action in the nature of 
fraud, for which the statute could not commence to run until discovery 
of the fraud was made. 



















In Spethv. Madison’ the plaintiff claimed to be owner of certain crypts C 
in a mausoleum. Her complaint stated two causes of action: (1) removal 4 
and disturbance of bodies with a request for punitive damages; (2) FS 
damages resulting from the sale of the crypts and the depriving of the a 
plaintiff of the use thereof. % 

The alleged acts took place in 1936, but action was not commenced i 
until October of 1944. The demurrer of the defendant to the first cause 
of action was sustained over the contention that the action is based Fe 

x 


on fraud and the statute could not run until discovery of the acts. The 
court, however, held the situation to be one of simple trespass to 
which the six year limitation applied. 

The demurrer to the second cause of action was over-ruled, inasmuch 
as the court held the complaint stated grounds for relief from a con- 


St 


tinuing, unlawful deprivation of use. ie 
Where the plaintiff was injured in the use of a toboggan slide in a | 
city park when the toboggan on which he was riding fell into an i 


abandoned quarry (located in the same park), no recovery could be 
had because of municipal immunity in the performance of a govern- 
mental function.'® The court ruled that legislative action is necessary 
to change the common law rule and distinguished a number of cases 
cited. 

In addition, the court held that a rider attached to a public liability 
insurance policy, covering the particular park area, wherein it was 
provided that the defence of governmental function would not be 
raised was invalid as beyond the power of the city; that the city not 
being liable, the insurer could not be held under an indemnity contract. 


AR Reet 













LicENsEs 


Questions involving the issuance of retail Class B intoxicating 
liquor licenses are considered by the court in State ex rel Martin v. 
Barrett" to the effect: 






1. The state liquor license law is of state-wide concern with view 
to uniformity of application. 










* 248 Wis. 492, 22 NW (2d) 501 (1946). 
10 Pohland v. Sheboygan, 251 Wis. 20, 27 NW (2d) 736 (1947). 
11 248 Wis. 621, 22 NW (2d) 663 (1946). 
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2. Licenses held by patriotic, educational lodges, clubs and similar 
organizations must be counted in the quota allowed to a munici- 
pality under the statute. 


3. The classification and nature of licenses to be issued have been 
determined by the state, and there is no authority in a council 
to exercise discretion in such matters. 


4. Where several licenses are granted, some of which are void and 
identification of the “‘good from the bad”’ is not possible, all are 
invalid. 


5. Local licensing authorities can grant or deny licenses within the 
limitations created by the legislature; questions of investment by 
property owners, hardship etc., being matters of local consider- 
ation. 


There is no absolute right in the holder of a retail Class B liquor 
license to have it transferred to another location, and a village board 
acted within its powers to deny transfer where the new location would 
require daily police patrol in an outlying district.’* 


OFFICERS AND EMPLOYEES 


Where an employee of the City of Milwaukee died in 1942, recovery 
of benefits in excess of $1,000.00 as limited by the legislature in 1941 
could not be had. It appears that death benefits in the instant case 
prior to such change in limitation would have been $2,722.58. The 
court held, however, in State ex rel Bartelt v. Thompson" that since the 
relationship between the deceased and the municipality was not con- 
tractual, no vested rights could be gained in the system and the rights 
obtainable thereunder are subject to legislative change. 

In Maxwell v. Stack,\* the city treasurer had paid the city for certain 
shortages caused by the taking of city moneys by persons unknown. 
He then brought suit against the assistant city treasurer and the surety 
on such assistant’s bond for damages resulting from failure to report 
the shortages to him. The court ruled against the plaintiff because: 
(1) of failure to plead that the damages sustained were by reason of 
the fact of failure to report the shortages on the part of the defendant 
and (2) even though the surety bond had been sealed with a corporate 
seal, the bond was a simple instrument subject to the six year statute 
of limitation, which commenced to run from the date of the breach 
and not from the time that the plaintiff made good the shortages. 





12 State ex rel Edge v. Meyer, 249 Wis. 154, 23 NW (2d) 599 (1946). 
18 246 Wis. 11, 16 NW (2d) 420 (1944). 
14 246 Wis. 487, 17 NW (2d) 603 (1945). 
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State ex rel Curtis v. Steinkellner'® deals with construction of statutes 
applicable to first class cities. The court sustained the power of the 
Milwaukee fire chief to summarily suspend department members for a 
period not to exceed thirty days without hearing, and held that rules 
which permitted suggestions and improvements within the depart- 
ment but prohibited furnishing of information to persons outside of 
the department and forbade public criticism of official actions were 
valid and not violative of the freedom of speech. 

Of more general application, the limitation of criticism was sus- 
tained by the court in State ex rel Heffernan v. Board'* where the fire and 
police board of Janesville demoted and suspended a police captain. 
The court held, however, that the disciplinary power of the board was 
limited to but one of three alternatives—suspension, reduction in rank 
or removal—under Section 62.13 (5) (d) (19) of the Statutes. The 
effect of the decision has been negated by amendment of the cited 
section. 

In a later opinion,’’ the court disallowed the claim of the same 
policeman for wages lost during the year of suspension on the basis 
that the plaintiff had earned more in other employment than he would 
have received if he had remained on the force, and held a policeman 
to be an employee rather than an officer of a city. 

The sufficiency of a petition for mandamus to compel a retirement 
board to set up an account for disabled petitioner was sustained where 
it contained recitation of a demand made and refusal of the board with 
knowledge of petitioner's condition. That the petition failed to allege 
filing of an application, proof of disability and contributions was 
immaterial.'® 

Mandamus will lie to compel a city clerk to sign waterworks mort- 
gage revenue bonds, even though such officer considers the issue to be 
invalid.'* 

At least under that city’s rules, an employee of the city of Milwaukee 
has no vested rights to any method of computing seniority rights, 
that being an administrative matter.?° 

Under the civil service rule applicable in Koeling v. Milwaukee,”' an 
employee filing a written resignation, which was accepted, could not 





15 247 Wis. 1, 18 NW (2d) 355 (1945). 

16 247 Wis. 77, 18 NW (2d) 461 (1945). 

17 248 Wis. 299, 21 NW (2d) 651 (1946). 

18 247 Wis. 334, 19 NW (2d) 187 (1945). 

19 State ex rel Koch v. Policemen’s Annuity & Benefit Fund of Milwaukee, 248 Wis. 387, 
21 NW (2d) 721 (1946). 

2 State ex rel City of Madison v. Baries, 249 Wis. 351, 24 NW (2d) 630 (1946). 

31 State ex rel Salveson v. Milwaukee, 251 Wis. 46, 27 NW (2d) 892 (1947). 
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withdraw it nor compel his reinstatement after the expiration of the 
ten day period prescribed. 


Powers 


Where a contract between a municipality regarding sale of certain 
tax certificates and an individual was made, then subsequently amended 
by a resolution at the request of the other party, the city retained the 
power to rescind the amending resolution where neither party had 
changed his position in reliance upon the legislative action; this is a 
general rule applicable to legislative bodies.” 

Causing a temporary furor among municipal un--~endiiiie 
attorneys—the supreme court ruled that an ordinance which denomi- 
mates an act as a misdemeanor punishable by imprisonment is uncon- 
stitutional and that insofar as Section 85.84 of the Statutes seeks to 
delegate the power to municipalities to treat violations of ordinances 
as a misdemeanor it is invalid.** 

In the situation before the court, prosecution had been instituted 
for driving under the influence of intoxicating liquor; the action was 
based on an ordinance providing: ‘*. . . shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, in addition to any other 
penalty provided by law, shall be punished by a fine not to exceed 
$100 or by imprisonment in the county jail for not more than six 
months, or by both such fine and imprisonment. . . ."’ 

Although the court approved imprisonment as a means of collecting 
a forfeiture, it held that only the state, without power of delegating 
such authority, had the right to specify what act or acts constitute a 

crime, a misdemeanor being a sub-classification of a ‘‘crime.’’ Because 
the ordinance provided for designation of the act as a misdemeanor 
and imprisonment, the provisions were not severable. 

The previous cases of Hack v. Mineral point** and Janesville v. Heiser™ 
were over-ruled. 

RELIEF 


That the granting of relief and the claim therefor as between munici- 
palities is strictly statutory is the thesis for Milwaukee County v. Strat- 
ford,** the court holding: 

1. Notice of relief for a temporary arm disability by the applicant, 

given by Milwaukee County in 1928, to Marathon County, place 





22 Edwards Realty & Finance Co. v. Superior, 250 Wis. 472, 27 NW (2d) 370 (1947). 
23 State ex rel Keefe v Schmiege, 251 Wis. 79, 28 NW (2d) 345 (1947). 

24 203 Wis. 215, 233 NW 82 (1931). 

25 210 Wis. 526, 246 NW 701 (1933). 

2 245 Wis. 505, 15 NW (2d) 812 (1944). 








66 WISCONSIN LAW REVIEW [Vol. 1948 


of settlement of the poor person, was a continuing notice for 
relief given until 1939 and there was no necessity for filing addi- 
tional claims. 

2. There being no equities between municipalities in questions of 
relief, no doctrine of estoppel against Milwaukee County could 
be raised. 

3. The status of a pauper can be determined by considering the relief 
recipient's background and immediately subsequent condition 
together with relief supplied by charitable organizations. 


In another relief case, Brown County v. Green Bay,?” it was held that 
where notice of relief was served eight days before actual relief was 
supplied, such notice complied with the statutory requirement of notice 
to the county of settlement ‘‘ten days after such person becomes a 
public charge.’’ The court reasoned that the applicant became a public 
charge at the time his application for relief was accepted. 

A strong dissent points out the majority’s disregard of statutory 
language and criticises the assumption of an administrative agency's 
(State Department of Public Welfare) interpretations and practice. 

Where the town of residence of a relief recipient applied for and ob- 
tained a court order of removal, even though notice of the entry of 
such order was not given to the county where the poor person was 
obtaining assistance, recovery of relief supplied after entry of the order 
could aot be had because there is no statutory requirement for the serv- 
ice of any notice or copy of the order; the court is acting in administra- 
tive capacity. ‘Equitable considerations do not enter the solution of 
the problem. . . .’’?* 

Seeking of contributions from relatives by a municipality is not a 
prerequisite to the giving of relief if there is need, and reimbursement 
can be had from the county of legal settlement.?® 

Relief supplied to any member of the family bound to be supported 
by the husband is deemed relief given to him and therefore legal settle- 
ment can not be established in another municipality while such as- 
sistance is being given.*° 

ScHOoLs 


Precedent to the right of the state superintendent of schools attach- 
ing, on his own motion, school districts having a valuation of less 
thaa $100,000.00 to other districts, as provided by Section 40.30 of 





27 245 Wis. 558, 15 NW (2d) 830 (1944). 

%8 Ashland County v. Bayfield County, 246 Wis. 315, 16 NW (2d) 809 (1944). 
29 Milwaukee County v. Green Bay, 249 Wis. 90, 23 NW (2d) 487 (1946). 

3° Dane County v. Barron County, 249 Wis. 618, 26 NW (2d) 249 (1947). 
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the Statutes, it is necessary that there be a failure or refusal of a munici- 
pality to act in such regard.*! 

Where the state superintendent of schools entirely abolished a school 
district and turned over all the assets and records to another district, 
also attaching the abolished district lands to the new district, then 
sought a writ of prohibition against appeal proceedings in circuit 
court brought by the old district, the supreme court held the district 
had the power and right to appeal from such order of the superin- 
tendent.*? 

The statutory limitation of the mill tax allowed to vocation schools 
was held to include cost of interest and debt amortization as well as 
ordinary overhead expenses.** 

When a school district suspended its school and made arrangements 
to transport the pupils to other schools, the students, under Costigan 
v. Hall,** could be sent only to other public schools and not parochial 
institutions of learning. The supreme court refused to consider the 
constitutional question stipulated by the parties but not involved in 
the pleadings since it has no power to “‘give advice to parties and to 
the public in a case not before us.”’ 


SpeciaL AssESSsMENTS 


Central Urban Co. v. Milwaukee** holds that when a property owner 
appeared at the time he filed his objections to an assessment, but did 
not appear at a subsequent hearing on review of the assessments it was 
a sufficient showing on which to base an appeal from the assessment 
to circuit court. The case is one concerned with interpretation of Wis. 
Laws 1931, c. 275 and the further application of Lamasco Realty Co. v. 
Milwaukee.** 

Objections to special assessments must be specific by an individual, 
applying to particular property and be made at the proper times in 
order to prevent estoppel of review of benefits assessed by the court. 
A property owner's informal protests made when the board of review 
was not in session and membership of that plaintiff in an organization 
of property owners that entered an appearance were insufficient.*” 





ones _ Park Dist. No. 2, Town of Wescott v. Callahan, 246 Wis. 144, 16 NW (2d) 395 
82 State ex rel Callahan v. Murphy, 246 Wis. 310, 16 NW (2d) 834 (1944). 

33 State ex rel Rose v. Buechner, 248 Wis. 289, 21 NW (2d) 738 (1946). 

4 249 Wis. 94, 23 NW (2d) 495 (1946). 

35 245 Wis. 525, 15 NW (2d) 855 (1944). 

% 242 Wis. 357, 392, 8 NW (2d) 865 (1943). 

37 Janes Conroy Family Co. v. Milwaukee, 246 Wis. 258, 16 NW (2d) 814 (1944). 
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TAXATION 


That a taxpayer is entitled to a fair, impartial hearing before a 
board of review as to the assessment placed on his property, and that 
the basis of assessment must be sale price or market value are principles 
re-emphasized by the court in State ex rel Kenosha Office Bldg. Co. v. 
Herrmann.** 

The court criticized the attitude and the conduct of the board in 
hearing the taxpayer, but refused jurisdiction to fix the proper amount 
of assessment, stating that the court could but set aside the assess- 
ment as arbitrary and contrary to statute, and the reassessment would 
be necessary under cited statutes. 

The plaintiff in Madison Particular Council of St. Vincent de Paul 
Society v. Dane County*®® was declared to be exempt from taxation as a 
religious organization. The society was affiliated with the Roman 
Catholic Church, receiving gifts of clothing, etc., for distribution 
among the needy. The recipients paid what they could afford, but 
such income was used in turn to buy other things for distribution. 

Vacation of an assessment by the trial court was sustained by the 
supreme court in State ex rel Farmers and Merchants State Bank v. Schanke*® 
where a sale of a bank had been made upon conditions usual to an 
ordinary market transaction but the assessment had been placed at a 
considerably higher figure. No evidence had been produced by the 
assessor or board of review touching on market value of the property 
involved. 

Although the city of La Crosse was remainder-beneficiary under a 
trust wherein it was provided that $5,000.00 was payable annually for 
life to a brother of the creator of the trust, the Supreme Court held 
chat the annual income of the trust was subject to income tax assessed 
to the trustee.*! 

There is no ‘‘changing of horses in the middle of a stream’’ when a 
taxpayer elects a course of relief from alleged over-assessment. In 
Burling v. Village of Green Lake,*® the court ruled that when a taxpayer 
had appealed from a local assessment to the Wisconsin State Depart- 
ment of Taxation on complaint under Section 70.85 of the Statutes, he 
should have pursued that source of remedy and could not elect to go 
back to the alternative provisions of Section 74.73. 





38 245 Wis. 253, 14 NW (2d) 157 (1944). 
39 246 Wis. 208, 16 NW (2d) 811 (1944). 
40 247 Wis. 182, 19 NW (2d) 264 (1945). 
( “a g Wisconsin Trust Co. Trustee v. Dept. of Tax., 248 Wis. 21, 20 NW (2d) 647 
1945). 
42 248 Wis. 103, 20 NW (2d) 717 (1945). 
































MUNICIPAL CORPORATIONS 69 





January] 


Even though the membership of two corporations is the same and 
one of the corporations is specifically tax exempt for property owned 
and occupied by the American Legion, yet the two corporations retain 
diversity of identity and the exemption of one can not be enjoyed by 
the other. ** 

Somewhat to like effect, although insurance companies have an 
exemption from taxation, yet when such companies organize a rating 
and inspection bureau authorized by statute, the property of the 
bureau is not exempt since it is not engaged in the business of an in- 
surer.*4 

Oconto County sold tax deed lands by land contract. The city of 
Gillett assessed the property, and when the taxes became delinquent 
the county gave the city credit for the taxes due. Later, the county 
claimed the lands to be exempt because it had no power to enter into 
a land contract for such lands and was, therefore, still the exempt 
owner. Upon disallowance of its claim for refund, the county brought 
suit against the city for recovery of the moneys credited in Oconto 
County v. Gillett.° The court agreed that the contract was invalid, but 
found no statutory right for the recovery suit, stating that relief, if 
any, must be had under Sections 74.66 and 74.72 of the Statutes. 

A taxpayer has the burden of ascertaining the time of meeting of 
the board of review. The only required notice is that of posting by 
the clerk under Section 70.46 (3) of the Statutes, and if one does not 
appear before the board he cannot question the amount nor the value 
of personal property assessed against him.*® 

To state a cause of action under Section 74.73 of the Statutes, accord- 
ing to Highlander Co. v. Dodgeville,*” the assessment made must be so 
out of line with other assessments in the same locality as to impose 
an inequitable burden. The taxpayer's appearance before the board of 
review to object still allows alternative action as between Sections 
70.85 and 74.73 of the Statutes. 

Under Kaukauna v. Dept. of Tax.** distribution of utility taxes by the 
Department of Taxation is an administrative act, not subject to review 
by the courts. 





43 Legion Clubhouse, Inc., v. City of Madison, 248 Wis. 380, 21 NW (2d) 668 (1946). 
44 State ex rel Wis. C. R. & I. Bur. v. Milwaukee, 249 Wis. 71, 23 NW (2d) 501 (1946). 
45 248 Wis. 486, 22 NW (2d) 528 (1946). 

46 Amnicon v. Ames, 249 Wis. 321, 24 NW (2d) 592 (1946). 

47 249 Wis. 502, 25 NW (2d) 76 (1946). 
48 250 Wis. 196, 26 NW (2d) 637 (1947). 
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Tax CERTIFICATES 


As to when the statute of limitations applies on municipally held 
tax certificates is considered by the court in Agnew v. Milwaukee County— 
City of West Allis, Appellant,*® and it was held: 

1. That even though delinquent special assessment certificates were 
purchased by the county, nevertheless such holding was in trust and 
the real owner was the contractor-bond holder, therefore, the six year 
limitation applied; 

2. That ownership of the bonds by the fire and police pension funds 
did not alter the result since the fifteen year limitation applies only 
to certificates issued directly to a municipality. 


UTIL iTI1Es 


Pardeeville E. L. Co. v. Pb. Service Com.*° is the fourth consideration 
given by the court of that particular municipal acquisition of a utility. 
The only question involved was the procedure used by the commission 
to fix the just compensation as of the date of award. The opinion joins 
the trial court in approving the method used. 

Where the Public Service Commission entered an order setting the 
time for payment, etc., in connection with the village of Centuria’s 
acquiring a utility and included therein a clause that time of payment 
would be extended ‘‘to a date four months subsequent to the date of 
final judgment,’ the Supreme Court in Northwestern Wis. Elect. Co. v. 
Public Service Com.*' defined the date of ‘final judgment’’ as being the 
date of the order plus the time within which an appeal could be had 
or appeal taken and disposition thereof made. 


ZONING 


That the facts of each case must determine the validity of this type 
of ordinance is reiterated by the court in Chrome Plating Co. v. Mil- 
waukee.* 

The premises under consideration had originally been used for black- 
smith shop and a wagon shop. In 1920 a zoning ordinance classified the 
property as residential. The ordinance was repeatedly amended, once 
the division line between classifications running between the two 
buildings. The plaintiff, in 1937, secured a permit for a chrome plating 
work and an auto body repair and paint shop. In 1941, the appeal 





49 245 Wis. 385, 14 NW (2d) 144 (1944). 
5° 246 Wis. 504, 17 NW (2d) 586 (1945). 
51 248 Wis. 479, 22 NW (2d) 472 (1946). 
§2 246 Wis. 526, 17 NW (2d) 705 (1945). 
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board allowed the conduct of a filling station thereon over the building 
inspector's refusal to issue a permit. In 1943 the council declared the 
conduct of the plating business a nuisance and ordered action to be 
taken to terminate the violations of the ordinance. 

Plaintiff's prayer for an injunction restraining the enforcement of 
the ordinance was granted. 

An appeal under a specific zoning ordinance, according to State ex 
rel Russell v. Board of Appeals* is fatally defective if the notice of appeal 
is not ‘‘in the nature of a pleading setting forth a cause of action."’ 

In Great Lakes Tanning Co. v. Milwaukee, the building inspector had 
issued an occupancy permit for the conduct of a tannery, which com- 
plied with the requirements of the zoning code. Later, on learning that 
the operation of the industry would conflict with provisions of the 
sanitary code, the permit was revoked. The Supreme Court acknowl- 
edged the plaintiff's right to an injunction against the revocation, but 
without prejudice against the right of the city to enforce the sanitary 
code if the facts warranted it. 





53 250 Wis. 394, 27 NW (2d) 378 (1947). 
4 250 Wis. 74, 26 NW (2d) 152 (1947). 








REMEDIES 


Frep F. Karran 


I. Personat Injury 


A. Right of Husband to Sue Wife for Wife's Negligence, Causing Personal 
Injury to Husband. 

In Fehr v. General Accident Fire and Life Assurance Corporation’ the 
Supreme Court held that, although a wife has a right of action against 
her husband, where the husband's negligence in the operation of his 
car causes personal injuries to the wife,? the husband has no right of 
action against the wife for personal injuries caused by the wife's 
negligence in the operation of her automobile. The decision is based 
upon the ancient rule of law that husband and wife are one. The court 
concluded that there is no statute changing that rule as specifically 
applied to the facts of the case.* The court rejected the argument that 
the married woman statutes have destroyed the concept of unity of 
husband and wife. That means that these statutes are to be strictly 
construed and in the absence of a specific statute, the rule of unity 
applies.‘ 

B. Liability of Automobile Insurer to Named Insured for Injuries Result- 
ing from Negligence of Permissive User or Driver. 

In Schenke v. State Farm Mutual Automobile Insurance Company® it was 
held that a provision in an automobile policy® to the effect that the 
policy does not cover the liability of a person other than a named in- 
sured for injury to a named insured is void. It was held to be a viola- 
tion of Section 204.30 (3) which provides that no policy shall be is- 
sued unless it provides that the indemnity of the policy is extended, 
in the same manner and under the same provisions as it is applicable 





1246 Wis. 228; 16 NW 2d 787 (1944). 

2 Wait v. Piers, 191 Wis. 202; 209 NW 475; 210 NW 822 (1926). 

3 The two decisions are interpretations of § 246.07 and 6.015 (1) of the Wisconsin 
Statutes pertaining to rights of married women. § 246.07 provides that a married woman 
may bring an action in her own name for any injury to wih y ape “‘the same as if she 
were sole.’’ It also provides that she shall be liable to be sued in respect to her separate 

Operty or business and judgment may be enforced against her and her separate property 

‘in all respects as if she were unmarried." 

“It was also decided that § 85.93 permitting automobile insurance companies to be 
sued directly, did not give husband right to recover of the wife's insurance company 
where he had no right of action against wife. 

5 246 Wis. 301; 16 NW 2d 817 (1944). 

6 Part of the omnibus coverage clause provided as follows: *‘The insurance with respect 
to any person or organization other than the named insured does not apply. 

a) to injury or death of any person who is a named insured.”’ 
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to the named insured, to any person other than the named insured, 
operating the automobile, with the permission of the named insured 
or of an adult member of his household other than a chauffeur or 
domestic servant.” 

C. Death Case—Right of Action for Loss of Society and Companionship 
of Child. 

In a recent case* the Supreme Court held that in a death case it is 
important to know whether or not there was any pain and suffering 
in order to determine who has the right to maintain an action for loss 
of society and companionship. Although Section 331.04 designates 
those persons entitled to a benefit for loss of society and companion- 
ship, the beneficiary does not have a right to maintain an action in 
his own name unless there is no cause of action in favor of the estate.°® 
Where there is a cause of action in favor of the estate, the personal 
representative is the only person entitled to maintain an action for 
loss of society and companionship. The decision is both a logical in- 
terpretation of the wording of the statutes, and a practical solution, 
designed to eliminate the possibility of a multiplicity of suits. How- 
ever, the fact that every estate is primarily liable for funeral expenses 
does not give the estate such a cause of action as to deprive the bene- 
ficiary under the Wrongful Death Statute of the right to sue in his 
own name.'° A rule to the effect that it did would render meaningless 
that portion of Section 331.04 (1) designating the beneficiary entitled 
to maintain in his own name an action for loss of society and com- 
panionship where there is no cause of action in favor of the estate. 
In fact, it was held that where no cause of action other than for funeral 
expenses exists in favor of the estate, and there is no estate, the statute 
creates a liability on the part of the beneficiary for a decent burial and 
gives him a cause of action for such expenses which he may bring in 
his own name." 

II. Contempt 


A. Divorce—Arrearages in Payment for Support of Children. 


Once the youngest child of a divorced couple attains majority, the 
divorce court loses jurisdiction in respect to arrearages in payment of 





7In Narlock v. Church, 234 Wis. 155; 290 NW 595 (1940) a like provision excluding 
from coverage the liability of an employee of named insured for injury to a co-employee 
sustained in the course of his employment was held void as a violation of the same statute. 
( 8 _ v. American Automobile Insurance Company, 248 Wis. 347; 21 NW 2d 724 

1945). 

® See Wis. Stat. (1933) 331.04 (1). 

10 Schwab v. Nelson, 249 Wis. 563; 25 NW 2d 445 (1946). 

11 Schwab v. Nelson 247 Wis. 563; 25 NW 2d 445 (1946). This case contains an excellent 
history and review of Wisconsin cases pertaining to collection of funeral expenses and 
illustrating in which instances action must be commenced by the personal representative 
and when it may be commenced by the beneficiary named in the Wrongful Death Statute. 
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support money.'? After that time, the only remedy to collect arrear- 
ages is a separate and independent action, either of debt on a record or 
judgment or restitution for payments made for the support of the 
children necessitated by the husband's failure to comply with the 
support order.'* The reason for the rule is that the purpose of the 
order, namely, the support of the minor children, has been accom- 
plished when the children have reached majority. However, since, in 
the particular case, the divorce court also had general jurisdiction, 
these parties were all before the court and were afforded opportunity 
to be heard, a money judgment entered in a ‘‘contempt’’ proceeding 
was not set aside by the Supreme Court." In Larson v. Larson" the di- 
vorce court, after hearing on an order to show cause, entered a judg- 
ment for back alimony and support money, which judgment provided 
that in the event the husband should fail to pay the sum ordered paid, 
the wife ‘‘shall have the right to take forth proceedings, either in con- 
tempt proceedings in this court or any other court that she may deem 
necessary in order to enforce collection of the moneys presently due 
her.’’ In that case, none of the children had reached majority, and the 
Supreme Court approved of the judgment. 


B. Wisconsin Peace Act. 


The Supreme Court decided, in Wisconsin Employment Relations Board 
v. Allis Chalmers Workers Union 248'* that the Wisconsin Employment 
Relations Board has the power to invoke the remedy of contempt as 
an incident to its power to enforce its judgment by judicial action. 


III. Sexecrion or Proper Remepy 


A. Ejectment and Unlawful Detainer. 


In Chartier v. Simon" plaintiff agreed to purchase defendant's home 
and defendant agreed to deliver possession on a certain day. In a pre- 
liminary agreement, it was provided that defendant would pay $1.00 
per day rent if possession was not delivered when specified. Plaintiff 
commenced an unlawful detainer action in justice court. The Supreme 


12 Halmu v. Halmu, 247 Wis. 124; 19 NW 2d 317 (1944). 

18 Jurisdiction to punish for contempt for failure to pay support money ends with 
majority of youngss child. Since the contempt arises out of a disregard of the order of 
the court, it would seem that the power to punish because of it should not depend upon 





the age of the youngest child. 

4 The court also held that the statute of limitations on an independent action for ar- 
rearages does not begin to run until the youngest child reaches majority, since the wife 
could not maintain such an action before that time. 

16 248 Wis. 352; 21 NW 2d 725 (1945). 

16 249 Wis. 590; 25 NW 2d 425 (1946). 

17 250 Wis. 639; 27 NW 2d 751 (1947). 
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Court held that plaintiff did not have the right to bring an action 
of unlawful detainer, although he did have the right to commence 
some sort of action, not before a justice of the peace, to recover posses- 
sion pursuant to the contract.'* 


B. Workmen's Compensation—W hat Law Applied. 


McCartin v. Industrial Commission'® presents a departure from a long 
established procedure in the administration of the Workmen's Com- 
pensation Act. The employee, a resident of Illinois, injured in Wis- 
consin, petitioned for and obtained a lump sum settlement order from 
the Illinois Industrial Commission. He then applied under the Wiscon- 
sin Act and obtained an award which deducted the payments made 
under the Illinois Law, a procedure long used by the Wisconsin Com- 
mission.?® The Wisconsin Supreme Court set aside the award relying 
on the fact that the United States Supreme Court had held that find- 
ings and awards by commissions were entitled to full faith and credit 
under the federal constitution,*! that they were res judicata, and con- 
sequently held that since the employee had made his petition in IIli- 
nois, he did not have the right to the additional benefits of the Wis- 
consin Act.?* On certiorari, the United States Supreme Court re- 
versed: the Wisconsin Supreme Court, and in doing so distinguished 
the Magnolia Petroleum case on the ground that in the McCartin case, 
both the background of the Illinois statute and the wording of the 
Illinois award saved to the employee the right to get an additional 
award from the Wisconsin Commission.” 


C. Jurisdiction of County Court to Try Title. 


A dispute arose between the administrator of an estate and a person 
not interested in the estate over title to certain personal property owned 
by decedent. An alleged gift causa mortis gave rise to the claim. The 
question arose as to whether or not the county court had jurisdiction 
to try title to the property pursuant to a motion to strike it from the in- 





18 Unlawful detainer is applicable only to the conventional landlord and tenant rela- 
tionship, in which there cannot be a dispute concerning title to the property. In cases 
presenting a question of title, of course, justices of the peace would not have jurisdiction. 

19 248 Wis. 570; 22 NW 2d 522 (1945). 

2° See Salvation Army v. Industrial Comm., 219 Wis. 343; 263 NW 349 (1935). 

1 Magnolia Petroleum Co. v. Hunt, 320 U.S. 430 (1943). 

*2 Full faith and credit is not always given to the determination even of the courts of 
foreign states, e.g. Frame v. Thorman, 102 Wis. 653; 79 NW 39 (1899) and Will of Hey- 
mann, 190 Wis. 97; 208 NW 913 (1926) wherein a jurisdictional finding by a foreign pro- 
bate court as to a deceased person's residence was held not conclusive or binding on 
Wisconsin Court. 

2a Industrial Commission of Wisconsin et al. v. F. E. McCartin et al., No. 270. October 
Term 1946 (1947). 








<n RESET Fe oe 





76 WISCONSIN LAW REVIEW Vol. 1948 


ventory.”* After a review of a number of conflicting decisions, the 
court decided that where, as in the decided case, the property is in the 
hands of the administrator, the county court had jurisdiction, but 
where the property is not in the hands of the administrator, the county 
court does not have jurisdiction to try title. Although the court said 
that the distinction is illogical, has no basis in the language of Section 
253.03 conferring jurisdiction, or in procedural difficulties, it based 
its decision upon precedent.** 


IV. SumMary JUDGMENT 


In a number of cases questions were raised by motion for summary 
judgment.”> In Binsfield v. Home Mutual Insurance Company, plaintiffs 
brought an action against an insurance company not having first filed 
the required proofs of loss. The action was dismissed by summary 
judgment as being premature and plaintiff argued that he was not 
liable for costs, since the judgment did not dispose of his cause of 
action. The court held that, although plaintiff may have a cause of 
action, he has not met the necessary requirements before he can enforce 
it, there is no issue for trial, summary judgment is proper, and plain- 
tiff is liable for costs on such judgment. The fact that the judgment 
disposed of the instant case, although not plaintiff's cause of action, 
entitled defendant to costs. In Hanson v. Halvorson, an action arising out 
of personal injuries incurred in a street accident, defendant’s motion 
for summary judgment was denied on the grounds that an issue of fact 
for the jury on defendant’s lookout was presented. The court points 
out that hardly ever can a summary judgment be granted upon affidavit 
unless the issue depends upon unimpeached documents. It indicated 
that to be entitled toa summary judgment, movant's affidavits must be 
so conclusive that their effect cannot be destroyed by cross examination. 
How far the court will go insofar as denying a motion for summary 
judgment to afford an opportunity to cross examine will present 
interesting questions, but it seems fairly well established that where 
knowledge of facts of an accident is exclusively within the control of 





23 In re Nol’s Estate, 251 Wis. 90; 28 NW 2d 360 (1947). 

*4 Most of the cases did not decide the question. In Estate of Martin, 246 Wis. 133; 
16 NW 2d 306 (1944) the administrator had custody of the property which he also claimed 
as a gift. In that case, the court decided that county court did not have jurisdiction to 
determine questions of title arising out of the alleged gift. 

* Fehr v. General Accident Fire and Life Assurance Corporation, 246 Wis. 228; 16 
NW 2d 787 (1944); Binsfield v. Home Mutual Insurance Company, 247 Wis. 273; 19 NW 
2d 240 (1944); Hanson v. Halvorson, 247 Wis. 434; 19 NW 2d 882 (1945); Parish v. Awschu 
Properties Inc., 247 Wis. 166; 19 NW 2d 276 (1944); Schultz v. Rayome, 247 Wis. 178; 
19 NW 2d 280 (1944); Seymour Holding Corp. v. Wendt, 248 Wis. 130; 21 NW 2d 267 
(1945); Londo v. Integrity Mutual Insurance Co., 249 Wis. 281; 24 NW 2d 628 ae 
and State ex rel. Salvesen v. City of Milwaukee, 249 Wis. 351; 24 NW 2d 630 (1946 
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movant, the right to cross examine will be assured even though the 
affidavit makes out a strong case for summary judgment. 


V. GARNISHMENT 


In Roberts v. Saukville Canvasing Co.** the plaintiff commenced a fore- 
closure action on a real estate mortgage. Subsequent thereto he com- 
menced a separate action on the note secured by the mortgage and a 
garnishment action in aid of the action on the note. The action on the 
note was dismissed on the grounds that there was another action pend- 
ing?’ inasmuch as the foreclosure action contained a prayer for a 
deficiency judgment. The plaintiff then sought to make the garnishment 
in aid of the action for deficiency judgment but the court refused to 
sustain his position. It was held that the garnishment action fell with 
the principal action which was the action on the note.?* The court 
further stated that an action to foreclose a mortgage is not such an 
action in which a garnishee action can be commenced.’ If a garnishee 
action could be commenced in a foreclosure action, such action could 
not be commenced until after execution has been issued or is issuable 
on a deficiency judgment. 


In State ex rel. Fontaine v. Sullivan®® plaintiff and defendant were 
residents of Forest County. Defendant was employed by a railroad 
which had agents in Forest and Brown Counties. Garnishment was 
commenced in Brown County, the defendant served by publication and 
railroad’s agent in Brown County served personally. The court held 
that the Brown County justice of the peace had jurisdiction and that 
service by publication on the defendant *! was valid although he could 
have been served personally in Forest County. Justices Fowler and 
Fairchild dissented pointing out that this means that defendants may be 
garnisheed in any county of the state where his employer has an agent 
upon whom process can be served regardless of whether or not he could 
be found in his county of residence. Although the wording of the gar- 
nishment statute leads to that conclusion, it seems unreasonable to 
place this burden on the defendant regardless of the place of his em- 
ployment and residence. 





26 247 Wis. 277; 19 NW 2d 295 (1944). 
27 Farmers & Merchants Bank v. Matsen, 219 Wis. 401; 263 NW 192 (1935). 
28 See Wis. Stat. (1943) § 267.15 (1). 


29 Wis. Srat. (1945) § 267.01 (3) provides that a garnishee action may be commenced 
in an action for damages founded on contract. 


30 248 Wis. 441; 22 NW 2d 535 (1946). 
31 Wis. Srat. (1943) § 304.24 authorizes service by publication where defendant cannot 
be found in the county. 
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VI. DamacEs 


A. Mitigate Damages. 


In Huggett v. Sears, Roebuck and Co.** there is a good discussion of the 
duty to mitigate damages where under a contract to sell personal prop- 
erty there is a failure by the seller to deliver the goods at the agreed 
price.** The court held that where the goods cannot be procured in 
the open market, the buyer is not required to take the goods from the 
seller at a higher price than that agreed upon in order to mitigate 
damages. In that situation buyer is entitled to recover his loss of profit 
occasioned by the seller’s refusal to deliver the goods at the contract 


price. 
% 248 Wis. 281; 21 NW 2d 640 (1945). 


33 Buyer is obligated to procure the property on the = market if procurable by 
reasonable diligence and his damages would than be the difference between agreed price 
and price for which it was procured. If not procurable, buyer may recover profits he lost 
by reason of breach by seller. 
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TRUSTS AND DECEDENT’S ESTATES 


Paut H. DuBacx 


The last review of this field carried through the January, 1943, Term 
and appeared in the January 1944, issue of the Law Review. Ac- 
cordingly, this review covers the August, 1943, to August, 1946, 
Terms, inclusive. Cases dealing with Taxation have been omitted, and 
no attempt has been made to include cases involving the sufficiency 
of evidence. 

I. ConstRuCTION OF WILLs AND TRusTs 


Issue. The court determined in Will of Vedder' that the word ‘‘issue’’ 
in Section 238.13 of the statutes includes a grandchild of a deceased 
legatee. The testatrix had bequeathed her estate in equal shares to four 
brothers and sisters and was survived by one brother and the grandson 
of a deceased sister. It was held that the grandson shares in the estate. 

Condition Subsequent. Testatrix in her will devised land to her husband 
for life and upon his death to her son during his life upon condition 
that he keep the premises in good repair, pay all taxes and not commit 
waste, with remainder to the son’s children. It was determined in 
Price v. Ruggles? that the will created a ‘‘condition subsequent,"’ that 
nonperformance by the son of the conditions set forth in the will did 
not automatically terminate his life estate. Thus, the children could 
waive the nonperformance or could by acts of ouster assert their power 
to terminate the father’s life estate. 

Substituted Bequests. In Estate of Britt® a will was executed when the 
testator knew that two of his three brothers had predeceased him but, 
nevertheless, bequeathed one-half of the residue of the estate equally to 
the testator’s three brothers ‘‘to them and their heirs forever.’” The 
third brother predeceased the testator, and there survived in addi- 
tion to a childless widow of each of two brothers, two children of 
the third deceased brother to whom would devolve all of the property 
in case of intestacy. It was held that the words ‘‘to them and their heirs 
forever’’ were not words of limitation but created substituted bequests 
to the heirs of the three brothers, the court pointing out that where 
there is a will, the law presumes against an intended intestacy, which 
presumption is strengthened by the existence of a residuary clause. 








1244 Wis. 134, 11 N.W. 2d 642 (1943). 
2 244 Wis. 187, 11 N.W. 2d 513 (1943). 
3249 Wis. 30, 23 N.W. 2d 498 (1946). 
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Vested Future Interest. Testator in his will devised the use of the bulk 
of his estate to his wife for life with a right of encroachment of principal 
for her comfortable maintenance and support and provided that upon 
the death of the wife, the residue should go to one Dixon, who was 
given authority in the will ‘‘to make such disposition of it as he sees 
fit’’ and to dispose of it ‘‘to assist any needy relatives or others, in- 
cluding or intending to include charitable institutions, if it is the judg- 
ment of the said Dr. Ralph H. Dixon that it should be disposed of in 
this manner.’’ Dixon survived the testator but predeceased the tes- 
tator’s wife. In Estate of Wadleigh,* it was held that Dixon received as 
of the date of testator’s death a vested estate in remainder, subject to 
defeasement to the extent of the wife's right of encroachment and with 
use and enjoyment thereof postponed. Accordingly, Dixon's heirs at 
law, upon the decease of the testator’s widow, were entitled to the 
estate. The court stated that Dixon received a vested, future estate be- 
cause, pursuant to Section 230.13 of the Statutes, hé was the person 
in being at the time of the testator’s death who had an immediate right 
of possession upon the decease of the testator’s widow. The provisions 
relating to Dixon's authority to dispose of the remainder were pre- 
catory. 

Power of Appointment. Will of Petit® involved the construction of 
a power of appointment given to a trust beneficiary in the following 
words, ‘The appointees shall be limited to his wife, if he leaves chil- 
dren by said wife him surviving, and to his children, or any other of my 
descendants . . ."’ The beneficiary died childless after exercising the 
power in favor of the wife, and the court determined that the wife 
could not be appointed because the beneficiary was not survived by 
children of the wife. 

Life Estate or Vested Interest. In Will of Martin® it was held that a bene- 
ficiary does not have a vested interest which survives his death with- 
out issue when the will provides for monthly payments to the bene- 
ficiary for his life or for a ten year period or until exhaustion of the fund, 
whichever period is shortest, with remainder, if any, upon the bene- 
ficiary’s death, to ‘the heirs of the body of"’ said beneficiary. 

Trust or Third Party Contract. A grantor conveyed land by a deed con- 
taining this language: ‘“This deed is given to grantee, subject to the 
following conditions: That upon my death, that the grantee must pay 
to my grandchildren out of my estate, the sums indicated after each 
name—(there follows six names and amounts) . . .’’ The grantor con- 





* 250 Wis. 284 26 N.W. 2d 667 (1947). 
5 246 Wis. 620, 18 N.W. 2d 339 (1945). 
° 247 Wis. 480, 19 N.W. 2d 886 (1945). 
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tinued in possession, collected rents until her death, leaving as her only 
asset a $100 bank deposit. In Sutherland v. Pierner,’ the court relying 
heavily on the Restatement, it was determined that the deed created a 
trust rather than a contract for the benefit of third parties. The court 
distinguishes a trust from a third party contract by pointing out that 
under a third party contract the promisor is obligated to render some 
performance to a third party who has merely a personal claim against 
the promisor, whereas the beneficiary of a trust has a beneficial interest 
in the trust property. In the instant case, it was held that the grantee 
was not required to pay the named amounts in any event but only if 
realized out of the property conveyed. 

Provision in Will for Payment of Taxes. Will of Cudahy® dealt with the 
construction of a clause in a will directing the executors to pay tes- 
tator’s ‘‘just debts, funeral expenses and all inheritance taxes.’ The 
testator had exercised in his will a power of appointment over a por- 
tion of an inter-vivos trust, which had been established by a document 
requiring the trustee to pay ‘‘any and all taxes which said trustee may 
be required to pay by any present or future law.’’ It was determined 
that the words ‘‘all inheritance taxes’’ in the will referred only to taxes 
arising out of property passing under the will, and since the trust prop- 
erty passed under the terms of the inter-vivos trust, which contained 
a provision for payment of taxes, it was not the testator’s intention 
to benefit the trust at the expense of his residuary estate. It was also 
held that the provision in the will relative to payment of taxes, al- 
though not specifically directing payment thereof out of the residuary 
estate, and preceded as it was by a direction to pay debts and funeral 
expenses, constituted a direction to pay the taxes on specific legacies 
and devises out of the residue. 

Competency of Testatrix. In Will of Elbert® where the county court had 
determined that a testatrix was suffering from a delusion causing her 
to believe that her children were stealing from her, the Court affirmed 
the theory of its prior decision, Will of Shanks'° and Estate of Knutson" 
to the effect that although a testator may have general testamentary 
capacity and be competent to make a will, an insane delusion may so 
materially affect the dispositions made by the will as to render such will 
invalid. 

Competency of Attesting Witness—Will of Zych'* held that a witness to 





7 249 Wis. 462, 24 N.W. 2d 883 (1946). 

8 251 Wis. 116, 28 N.W. 2d 340 (1947). 

244 Wis. 175, 11 N.W. 2d 626 (1943). 
10 172 Wis. 621, 179 N.W. 747 (1920). 
11 201 Wis. 526, 230 N.W. 617 (1930). 
12 251 Wis. 108, 28 N.W. 2d 316 (1947). 
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a will is not required to have knowledge of the mental capacity of the 
testator, and even though the witness cannot judge the competency of 
the testator at the time of execution of the will, he is a competent wit- 
ness to such execution. In Estate of Rosenthal'* a devise and bequest to a 
husband was held wholly void where the wife was one of the attesting 
witnesses, and in Will of Fredericksen'* the court stated that the testi- 
mony of an attesting witness who attempts to impeach the will must 
be very closely scrutinized. 

Effect upon Will of Testator's Subsequent Marriage. In Will of Webr'® it 
was determined that the will of an unmarried man without issue was 
not revoked by a subsequent childless marriage. 


II. ADMINISTRATION OF EsTATES AND GUARDIANSHIPS 


Passing Title to Real Estate.—In Estate of Trowbridge,'* it was held that 
where a will devised real estate to trustees the title to the trust real 
estate passed under the will to the trustees without any court order 
even though letters of trust were not issued to the trustees until the 
final account of the executors was settled. 

Claim for Services to Decedent. A claimant originally performed services 
for the deceased at an agreed wage as a cook, but the character of her 
services gradually changed to that of a nurse during the later years of 
the decedent's life. In Estate of Gifford’ the general rule that one hired 
for a definite term at a stipulated salary cannot recover for extra services 
of the same character as those originally and normally performed was 
held to be inapplicable. It was determined that the claimant was en- 
titled to extra compensation even though the agreement to that effect 
between the deceased and the claimant was implied rather than ex- 
pressed. 

Right of Half-blood’s Lineal Descendant to Inherit. Section 237.03 of the 
Statutes was construed in Estate of Curtiss'® to mean that lineal de- 
scendants of the half-blood inherit intestate nonancestral property by 
right of representation even though such descendants are not of equal 
degree with the surviving lineal descendants of the whole blood. 

Right of Adopted Child to Inherit.—In Estate of Matzke} it was held that 
no portion of the estate of an intestate survived by a son, a grandson of 
a deceased daughter and an adopted daughter of a second deceased 





18 247 Wis. 555, 20 N.W. 2d 643 (1945). 
14 246 Wis. 263, 16 N.W. 2d 819 (1944). 
15 247 Wis. 98, 18 N.W. 2d 709, (1945). 
16 244 Wis. 519, 13 N.W. 2d 66 (1944). 

17 244 Wis. 570, 12 N.W. 2d 921 (1944). 
18 245 Wis. 311, 13 N.W. 2d 917 (1944). 
19 250 Wis. 204, 26 N.W. 2d 659 (1947). 
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daughter devolved to such adopted daughter. The first sentence of 
Section 322.07 of the Statutes, and as amended by Chapter 117 of the 
Laws of 1945, deals only with the right of an adopted child to inherit 
from his adoptive parents, the 1945 amendment merely giving an 
adopted child the right to inherit from his adoptive parents ‘‘such prop- 
erty as that parent held under a will or deed expressly limited to the 
‘heirs of the body of such parents.’ "’ 

Executor’s Sale of Decedent's Business.—In Estate of Bosse®® it was held 
that a provision in a will directing the executor to give a named person 
the right to purchase the testator’s business at the price set in the 
inventory does not devise the business as of the date of death subject 
to a condition that it be paid for. The devisee received merely a privi- 
lege to purchase the business, thus entitling him only to the profits 
earned by the business after the date of his acquisition thereof. 

Homestead Rights v. Dower Rights. A husband and wife, owning a 
homestead in joint tenancy, separated, and the husband continued to 
live in the home for seven years when he went to a hospital to be 
treated for cancer, knowing full well that he was incapable of living 
alone and caring for himself. While in the hospital, the husband 
executed a warranty deed conveying his undivided one-half interest in 
the property to his three children by a former marriage. 

In Radtke v. Radtke*' it was held that upon the abandonment of the 
property as his homestead, the right given the wife under Section 
235.01 of the Statutes to veto the sale of the homestead property was 
defeated. The court pointed out that homestead rights, as distinguished 
from dower rights, are not estates, and that once homestead property 
ceases to be used as such, one of the joint tenants can sever the tenancy 
by conveying his interest. 

“Ornaments’’ and ‘‘Household Furniture.’’ In Estate of Pengelly”® the 
court determined that items of jewelry owned by the husband which 
were received by him in satisfaction of a loan and held in his safe 
deposit box, do not constitute “‘ornaments’’ which go to the widow 
pursuant to Section 313.15 of the Statutes ,such statute being designed 
to permit the widow to select ornaments owned by deceased and used 
by him as such. Estate of Bosse*® is to the effect that the words ‘‘house- 
hold furniture’’ in the statute’ exclude furniture of a deceased used 
exclusively for commercial purposes. 





20 246 Wis. 252, 16 N.W. 2d 832 (1944). 
21 247 Wis. 330, 19 N.W. 2d 169 (1944). 
22 247 Wis. 616, 20 N.W. 2d 558 (1945). 
33 247 Wis. 44, 18 N.W. 2d 335 (1945). 

% Wis. Stat. § 313.15 (1945). 
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Estate's Liability for Attorney's Fees. An administrator of his brother's 
estate filed a claim against the estate without resigning as adminis- 
trator whereupon a sister and heir at law of the deceased successfully 
filed objections, incurring attorney's fees which were allowed upon 
the filing of a claim therefor against the estate. 

In Estate of Sheldon® the court upheld the allowance of the sister's 
claim on the basis that her objection was of benefit to the estate and 
was necessary in view of the fact that the interest of the adminis- 
trator was adverse to the estate. The court also determined that the 
county court had the authority to determine what it considered a 
reasonable fee for the objecting heir'’s attorney. 

Duty of Attorney Representing Absent Serviceman.—A will was offered for 
probate, in the Milwaukee County Court, and one of the heirs who 
was sui juris and living in Milwaukee interposed no objection, al- 
though his sister whose interests were identical, objected and prose- 
cuted an appeal to the supreme court, which resulted in the remanding 
of the case for retrial in the county court. At the retrial, upon motion 
of the proponent of the will, an attorney was appointed by the court 
to represent the above described heir who was then in the military 
service. The will was admitted to probate on the retrial and the case 
was again appealed to the Supreme Court. The attorney for the absent 
serviceman along with the attorney for the sister participated in the 
retrial, signed the brief and appeared before the Supreme Court on the 
appeal and signed the brief and appeared on the rehearing of the 
appeal. However, he had not attempted to contact the absent service- 
man to ascertain whether he wished any retrial or appeal. Upon the 
lower court denying him any payment whatsoever out of the estate 
for his services and disbursements, the attorney appealed to the Su- 
preme Court. In Estate of Ehbike** it was determined that under the 
Soldiers’ and Sailors’ Civil Relief Act,*® all an attorney representing 
an absent serviceman need do is apply for a stay of proceedings, the 
court particularly calling attention to paragraph (4) of Section 520 to 
the effect that if any judgment has been rendered against ‘‘any person 
in military service during the period of such service or within thirty 
days thereafter, and it appears that such person was prejudiced by 
reason of his military service in making his defense thereto,’’ such 
judgment may on his application within ninety days after the termi- 
nation of his service be opened provided he has a meritorious or legal 
defense to the action. Accordingly, the attorney was allowed only 





%5 249 Wis. 430, 24 N.W. 2d 875 (1945). 
%* 250 Wis. 583, 27 N.W. 2d 754 (1947). 
Me 50 U.S.C.A. § 510 et. seq. 
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$75.00 to be paid out of the estate as his reasonable compensation, the 
court stating that the attorney's status was comparable although not 
identical to that of a guardian ad litem and directing attention to 
Section 324.13 (2) of the Wisconsin Statutes, as amended by Chapter 
345 of the Laws of 1945, allowing compensation to the guardian out 
of the general estate. 

Acquisition of Real Estate By Ward.—In Guardianship of Perkins*’ the 
guardian of a ward's estate objected to an order of the county court 
directing him to purchase a certain parcel of real estate out of guardian- 
ship funds. It was held that the marriage of a male ward automatically 
terminates the guardianship of the person and that upon the petition 
of the ward's wife, which was joined in by the ward, the county 
court under Section 296.12 of the Statutes was empowered to order the 
purchase of real estate in the name of the ward, the court being of the 
opinion that the purchase improved the interests of the ward and that 
the expenditure was not out of proportion to the ward's means. 


III. ADMINISTRATION OF TRUSTS 


Authority of Trustee.—In Saros v. Carlson®® a trustee, after the termina- 
tion date of the trust but before his discharge by the court, entered 
into an agreement to sell a certain parcel of real estate, and it was 
stated that since the trustee was empowered to sell the real estate 
under the terms of the will, the power remained in the trustee until 
an order of the court discharged the trustee. However, the court, after 
citing the foregoing rule with approval, stated that the quality of 
the trustee’s power was not of primary importance because the adult 
trust beneficiaries joined in or ratified the transaction. In this con- 
nection, attention is directed to the statement of the court in Will of 
Webr®® to the effect that when the Wisconsin Supreme Court decides 
a point which is germane to the controversy before it, although not 
necessarily decisive of the main issue, such decision is not mere dictum 
but will be recognized as a binding decision thereafter. 

Alimony Payments of Trust Beneficiary —The defendant in a divorce 
action was an income beneficiary and ultimate remainderman of a 
testamentary trust being administered in Pennsylvania which contained 
the usual spendthrift clause denying to the beneficiary ‘‘the power of 
anticipation, alienation, or assignment of any principal or income 
accruing to such beneficiary from’’ the trust. The circuit court judg- 
ment provided for payment of alimony and support money for the 





27 249 Wis. 486, 24 N.W. 2d 897 (1946). 
28 244 Wis. 84, 11 N.W. 2d 676 (1943). 
29 247 Wis. 98, 18 N.W. 2d 709 (1945). 
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children to the plaintiff wife out of the distributable income of the 
trust as well as providing for conservation of the defendant's interest 
in the trust corpus upon termination. In Dillon v. Dillon*®® the court 
quoted with approval and at some length from a Pennsylvania case to 
the effect that as a matter of public policy a spendthrift trust should not 
be utilized to deny to a beneficiary's wife and children the care, pro- 
tection and support which by law he owes them, and the court affirmed 
the action taken by the circuit court. However, in a later case, Will 
of Razall*' the court, being equally divided, three to three, automatic- 
ally affirmed the lower court's order denying a divorced wife the right 
to apply against her husband's alimony obligation the income of a 
testamentary trust where the trust provisions of the will specifically 
prohibit the use of income or principal for alimony or support of the 
divorced wife. 

Carrying Charges of Unproductive Real Estate.—In Estate of Trowbridge** a 
testamentary trust from its inception consisted solely of unproductive 
real estate which was subsequently sold, and it was held that the 
residuary legatees of the estate should be reimbursed out of the sale 
proceeds for carrying charges advanced prior to the sale. This case is in 
line with Will of Des Forges** which held that where a testamentary 
trust held two parcels of income producing real estate, one of which 
became unproductive, as well as income producing property, upon the 
sale of the parcel which became unproductive, there should be refunded 
to the life tenants of the trust the amount taken out of income to pay 
the carrying charges of the unproductive real estate. To date there has 
been no case specifically covering a situation wherein the trust from 
its inception contained both unproductive real estate and income pro- 
ducing property. 

Non-Apportionment of Annuity.—Where a will directed the trustee to 
pay an annuity in equal monthly installments on the first day of each 
month, it was held in Will of Petir*4 that the estate of the annuitant, 
who had died between payment dates, was not entitled to any portion 
of the payment which would have become payable on the first day of 
the month following the annuitant’s death. 

Principal Payments to Beneficiary Non-Cumulative.—It was held in 
Will of Doerfler®® that a provision in a will authorizing a life income 
beneficiary of a trust to use so much of the principal of a trust as to 





2° 244 Wis. 122, 11 N.W. 2d 628 (1943). 
245 Wis. 416, 14 N.W. 2d 764 (1944). 
32 244 Wis. 519, 13 N.W. 2d 66, (1944). 
#3 243 Wis. 178, 9 N.W. 2d 609 (1943). 

4 246 Wis. 620, 18 N.W. 2d 339 (1945). 
% 247 Wis. 629, 20 N.W. 2d 549 (1945). 
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make the beneficiary's annual payments from the trust a stated maxi- 
mum does not permit the beneficiary’s estate to recover from the trust 
the difference between that actually received by the beneficiary during 
her life and that which she could have demanded had she chosen to do 
so. 
Expenses of Resigning Trustee.—In Uihelin v. Albright® the circuit court 
appointed a successor to a trustee who had resigned by delivering his 
resignation to his co-trustees and the resigned trustee then brought an 
action to have the accounts of the trustees to the date of his resignation 
allowed and his liability as trustee discharged. Although the resigning 
trustee had not petitioned the court for the court’s acceptance of his 
resignation pursuant to Section 231.25 of the Statutes, it was de- 
termined that he was entitled to be reimbursed out of the trust for his 
expenses in securing approval of the trustees’ accounts and his dis- 
charge. 

Instructions from Court. In two cases, Estate of Britt®’ and Will of 
Cudahy,** the court refused to instruct a trustee upon questions which 
were at the time purely hypothetical and with which the trustee might 
never be confronted. 

IV. CuariTaBLe Trusts 


Deviation from Terms of Will.—In Fairbanks v. Appleton*®® it was held 
that pursuant to Section 231.11 (7) (d) of the Statutes the circuit court 
was justified in recognizing the inadequacy of a bequest of approxi- 
mately $5,000 for the erection and maintenance of an Old Peoples 
Home in Appleton, Wisconsin, and ordering that the trust be used to 
improve the facilities of an existing home for the aged in Appleton. 
In Estate of Robinson*® a testamentary trust to establish a professor- 
ship at the University of Wisconsin provided that income of the trust 
should be added to corpus until the income reached $6,000 per year 
whereupon it should be paid to the person occupying a certain pro- 
fessorship to be established and that if it became impossible or im- 
practicable to establish and maintain such professorship, the trust 
assets should be distributed as intestate property. Over a period of 
eight consecutive years the value of the property depreciated from 
$50,000 to approximately $25,000, and expenses of administration had 
consistently exceeded trust income. The lower court had determined 
that the trust was impossible of fulfillment and ordered the trust assets 





36 244 Wis. 650, 12 N.W. 2d 909 (1944). 
87 249 Wis. 602, 26 N.W. 2d 34 (1947). 

38 251 Wis. 116, 28 N.W. 2d 340 (1947). 
39 249 Wis. 476, 24 N.W. 2d 893 (1946). 
40 248 Wis. 203, 21 N.W. 2d 391 (1946). 
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to be distributed as intestate property. The court applied Section 231.11 
(7) (d) of the Statutes and stated that in its opinion the trust could 
eventually fulfill its main purpose if the expenses of the trust’s ad- 
ministration were substantially reduced. Accordingly, it was held 
that the Board of Regents of the University, whose cost of trust ad- 
ministration is extremely low, upon its consent, should be substituted 
as trustee subject to all the duties of the original trustees. In both de- 
cisions the court concluded that in the case of charitable trusts the court 
may order a deviation from the terms of the will and change the method 
of effectuating a charitable bequest in trust so long as the specified 
purpose of the testator is accomplished in the nearest practicable 
manner. 

Competency of Unincorporated Group as Trustee of Charitable Trust.—A 
bequest in trust to the ‘‘Salvation Army of Appleton, Wisconsin"’ 
created a charitable trust in the Appleton representative of the Sal- 
vation Army which was an unincorporated advisory board and thus 
incapable of receiving the bequest or acting as trustee. However, this 
deficiency was fatal only to the competency of the trustee and not the 
trust itself, and the lower court should appoint a competent trustee to 
carry out the trust. Estate of Rowell.” 


V. County Court Prospate ProcepureE 


Lack of Jurisdiction over Inter-Vivos Trusts.—In Uihlein v. Albright® the 
court stated that although the trust deed provided for the appoint- 
ment of successor trustees by the county court, such court has no 
jurisdiction of trust matters except as to testamentary trusts and resort 
must be had to the circuit court pursuant to Section 231.24 et seq. of 
the Statutes. 

Notice—In Will of Erpenbach* it was held that at a hearing on an ex- 
ecutor’s petition for instructions, the executor could not be removed 
upon an oral motion, for Sections 324.19 and 324.35 of the Statutes 
as to notice had not been complied with. And in Estate of Sweeney“ 
it was held that when at a hearing on a petition to probate a will, 
objectors without prior notice endeavored to establish by testimony 
the contents of a subsequent will allegedly revoking the will offered 
for probate, the county court should have immediately halted the 
proceedings, directed the subsequent will to be offered for probate with 
the requisite giving of notice to all interested parties, and consolidated 
the proceedings at a later date. 





“1 248 Wis. 520, 22 N.W. 2d 604 (1946). 
244 Wis. 650, 12 N.W. 2d 909 (1944). 
“245 Wis. 518, 15 N.W. 2d 795 (1944). 
“ 248 Wis. 607, 22 N.W. 2d 657 (1946). 
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In Will of Kaebisch*® a will had been admitted to probate in spite of 
objections thereto and an administrator c.t.a. had been appointed. 
Subsequently the objectors moved to reopen to bring in additional evi- 
dence and the administrator c.t.a. entered his appearance on the hear- 
ing of this motion, which was denied. Upon appealing both the judg- 
ment admitting the will to probate and the order denying the motion 
to reopen, the objectors failed to serve notice of appeal as required by 
Section 274.11 (1) of the Statutes on the administrator c.t.a. It was 
determined that since the administrator c.t.a was not a party to the 
proceedings which culminated in the judgment admitting the will to 
probate, no service on him of the notice of appeal from the judgment 
was necessary, but the appeal from the order denying the motion to 
reopen must be dismissed for lack of service on the administrator c.t.a., 
who had entered an appearance at the hearing. 

Claims.—The court stated in Will of West*® that although it is de- 
sirable that the procedure on claims against estates be as informal as 
possible, the county court pursuant to Section 313.03 (4) of the Statutes 
is authorized to require that a claim be made more definite and certain. 
In Estate of Nols*’ the question involved was the jurisdiction of the 
county court to pass upon the claim of a donee of a gift causa mortis 
to assets in the hands of the administrator. The court pointed out that 
in the past it had without a particularly logical basis for the distinction 
denied jurisdiction where the property was in the possession of the 
person claiming adversely to an estate and sustained jurisdiction where 
the disputed property was in the hards of the executor or administrator. 
Although the court conceded that the language of Section 253.03 
of the Statutes conferring jurisdiction on the county court to pass upon 
all matters relating to the settlement of an estate affords no basis 
for jurisdictional distinction, it elected in the interest of an orderly’ 
administration of the law to follow the precedent which had been 
established, and it was held upon the basis of prior decisions that since 
the disputed property was in the hands of the administrator, the county 
court had jurisdiction to determine the question of title. In Estate of 
Martin** where the property in dispute was not in the hands of the ex 
ecutrix in her capacity as executrix the court had quoted with the ap- 
proval this sentence from the decision in Central Wisconsin Trust Co. 9. 
Schumacher :** “The law is definitely settled in this jurisdiction that the 
county court cannot try title to property.” 

“ 249 Wis. 629, 26 N.W. 2d 268 (1947). 
“ 246 Wis. 199, 16 N.W. 2d 806 (1944). 
‘7 251 Wis. 90, 28 N.W. 2d 360 (1947). 

48 246 Wis. 133, 16 N.W. 2d 306 (1944). 
«9 230 Wis. 591, 284. N.W. 562 (1939). 
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Estate of Bocher®® construed several statutes relative to the filing of 
claims against estates and guardianships as follows: 

(1) Sections 313.22, 313.23 and 313.25 were construed to mean that 
contingent claims against an estate must be filed within the time fixed 
for the filing of claims which are absolute. 

(2) Section 330.33 (1), which protects persons under disability from 
the statutes of limitation, applies to courts of general jurisdiction and 
not to probate courts and does not exempt minors from the provisions 
of Section 313.08 requiring claims against decedents to be filed within 
the time fixed for that purpose. 

(3) Section 321.02 (3) is construed to mean that action on a guardi- 
an’s bond may be commenced within one years after termination of a 
proceeding in which the guardian's account is settled where such a pro- 
ceeding is pending at the end of the four-year period set forth in Section 
321.02 (3). 

Burden of Proof on Charge of Undue Influence.—In Will of Faulks®' the 
Chief Justice in a lengthy opinion reviews the history of the judicial 
application and interpretation of the term ‘burden of proof’’ and shows 
that as applied to the risk of non-persuasion of the jury or trier of fact 
the burden of proof never shifts whereas as applied to the duty of pro- 
ducing evidence to satisfy a trier of fact, the burden may shift. Accord- 
ingly, in cases involving the question of undue influence, the party 
charging undue influence has throughout the entire trial the burden of 
proving its existence by clear, convincing and satisfactory evidence. 
Upon the presentation of evidence sufficient to constitute a prima facie 
showing of undue influence, the one so charged has the burden of so 
weakening the case against him that it can no longer be said to exist by 
clear, convincing and satisfactory evidence. The defendant is not re- 
quired to prove affirmatively that the disputed transaction was proper. 
Accordingly, there is a shifting of the burden of proof merely in the 
sense of rebutting the sufficiency of the plaintiff's case. Actually, the 
burden of proof on the issue of undue influence does not shift to the 
defendant. And in Hass v. Hass® the Chief Justice, referring to the 
Faulks case, said: 

We tried to make it clear that in a case where a party charges undue 

influence that party has the burden of proof . . ., that when he has 

made his case and the evidence of the defendant is in, if upon the 
whole evidence the one having the burden of proof has not satisfied 


the trier of the fact by clear, satisfactory and convincing evidence 
that the act complained of was the result of undue influence, his 





5° 249 Wis. 9, 23 N.W. 2d 615 (1946). 
51 246 Wis. 319, 17 N.W. 2d 423 (1945). 
82 248 Wis. 212, 21 N.W. 2d 398 (1946). 
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attack fails. The burden of proof does not shift to the opposite 

party upon the issue of undue influence. 

Interpretation of Will of Question of Law.—Will of Mechler® involved 
the question of the construction of a will, there being no dispute as to 
the facts. Although stating that even in certain cases where findings 
are based upon inferences from undisputed facts, the findings of the 
trial court cannot be set aside on appeal unless such determination is 
clearly against the great weight and clear preponderance of the evi- 
dence, the court held that the interpretation of a written instrument 
where no facts are in dispute is a question of law and the finding of the 
trial court is not binding. 

Extension of Time for Appeal.—tin Estate of Stephens** it was held that 
a petition for extension of time to appeal from a county court judgment 
pursuant to Section 324.05 of the Statutes must show that (1) the peti- 
tioner’s omission to appeal within the normal statutory period was 
without fault on his part, and (2) that he was aggrieved by the judg- 
ment. In the instant case, it was determined that a final decree which 
merely assigns a claim against the petitioner and which does not ad- 
judge the petitioner legally liable for the claim does not so aggrieve 
the petitioner as to entitle him to the benefits of Section 324.05. 

Status of Circuit Court Judgment.—In Estate of Weil® a circuit court 
judgment creditor of a non-resident of Wisconsin petitioned the county 
court to have the non-resident debtor's distributive share of an estate 
applied against the indebtedness under the judgment, and it was 
determined that since no appeal was taken from the circuit court judg- 
ment, the matters adjudicated thereby were res adjudicata and could 
not be collaterally attacked in the county court proceedings. 

Intermediate Order.—In response to a petition for construction of a 
will, the county court issued an order imposing upon the executors 
the duty of offering a business for sale to a certain buyer at the value 
fixed in the estate inventory; thereafter upon petition of the buyer the 
county court issued an order directing the executors to sell the business 
to the buyer at a stated sum which was the valuation of the business 
as set forth in the estate inventory. On an appeal taken from the second 
order, it was urged that the county court erred in ordering the executors 
to sell at the inventory valuation. In Estate of Bosse*® it was held that 
the first order of the county court was a judgment as defined in Section 
270.53 (1) of the Statutes which is final unless reversed, modified or 
set aside upon appeal; that upon an appeal of a second order of the 





53 246 Wis. 45, 16 N.W. 2d 373 (1944). 

246 Wis. 471, 17 N.W. 2d 574 (1945). 
55 249 Wis. 385, 24 N.W. 2d 662 (1946). 
56 246 Wis. 252, 16 N.W. 2d 832 (1944). 
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same county court enforcing the conclusion reached in the first order, 
the merits of the first order could not be re-examined; and that the origi- 
nal order was not an intermediate order within the purview of Sec- 
tion 274.34 of the Statutes entitling it to be reviewed upon the appeal 
of the subsequent order. 

Determination of Heirship.—Estate of Gunderson® involved a petition 
to open the final judgment in an uncontested intestacy which alleged 
(1) that the register in probate had no authority to administer oaths 
and take testimony in open court on proof of heirship, and (2) that 
failure of the administrator to inform the court of his information as 
to alleged cousins of the deceased constituted fraud on the court. As 
to the first contention, it was held that although the proceedings be- 
fore the register in probate were irregular and constituted error, such 
etror was not prejudicial in an uncontested case and further, that since 
the question was not raised in the lower court, the petitioner was not 
entitled to have it reviewed on appeal. As to the second contention, 
there was no effort made in the lower court to prove the actual ex- 
istence of the alleged cousins, and a judgment cannot be reopened upon 
a mere suspicion of fraud with the proof thereof to be submitted later. 

Status of Objector to a Will.—In Estate of Buffington®* it was determined 
that a non-heir who takes under a will has no standing to object to 
the will, the court stating that an objector to the probate of a will 
must have some interest in its disallowance. As examples of qualified 
objectors, the court mentions an heir at law receiving more by descent 
than under the will and a legatee offering for probate a prior will 
containing more favorable provisions for the objector. 





87 251 Wis. 41, 27 N.W. 2d 896 (1947. 
58 249 Wis. 172, 23 N.W. 2d 517 (1946). 

















NOTES AND COMMENTS 


EVIDENCE—TEST FOR SUFFICIENCY ON MOTION FOR DI- 
RECTED VERDICT IN CRIMINAL CASE. James M. Curley, 
ex-mayor of Boston, was indicted for mail fraud.! He had been 
president of the Engineers Group, an organization which falsely 
represented to clients that it was in a position to obtain war con- 
tracts for them, and accepted deposits of money for this purpose. 
To substantiate the charge against Curley it was necessary for the 
government to establish scienter. The evidence indicated that Curley 
introduced clients to the ‘‘contact man,"’ that in order to give the 
Group an appearance of opulence he endeavored to obtain a loan from 
a bank in the form of an account not subject to withdrawal; and that 
on one occasion a client had sought his aid in securing the return of a 
deposit. Curley did not execute contracts, know of the brochure, or 
sign letters; nor did he aid in the negotiation of contracts, except as 
stated. 

The case was tried to the U.S. District Court for the District of 
Columbia. Curley moved for judgment of acquittal? after the govern- 
ment’s evidence was in, and when the motion was denied, he declined 
to submit evidence of his own, taking an appeal from judgment on 
the verdict of guilty. 

The question on appeal was the propriety of the trial court’s ruling 
on the motion, and in affirming, two to one, the D.C. Court of Appeals 
laid down the following test for the sufficiency of evidence to take a 
case to the jury: 

“If the evidence is such that reasonable jurymen must necessarily 
have a reasonable doubt as to guilt’’ a directed verdict is in order; 
not so “‘if a reasonable mind might fairly have a reasonable doubt, or 
might not have one.’’* 

This decision overturned the rule which had been widely applied in 
the federal courts,‘ including the present one in Hammond v. United 





P 1 Curley v. United States, 160 F. 2d 229 (App.D.C. 1947), certiorari denied 67 Sup. 
t.1511. 


2 Rule 29 (a) of the Federal Rules of Criminal Procedure substitutes a ‘‘motion for 
judgment of acquittal’ for a ‘‘motion for a directed verdict.’’ 18U.S.C.A. following s 687. 

* 160 F. 2d 229,232 (1947). 

‘ Beginning with Babcock v. United States, 24 Fed. Cas. 909,912,913; No. 14485,14486, 
14487, (CCED. Mo. 1876). In the eighth circuit: Vernon v. United States, 146 Fed. 
123 (1906); Union Pacific Coal Co. v. United States, 173 Fed. 737 (1909), on appeal 164 
U.S. 681; Isbell v. United States, 227 Fed. 788 (1915). In the last case Sanborn, J. in reply- 
ing to the challenge directed at this test, changed it by interpretation: (it means) *‘where 
there is no substantial evidence of any facts inconsistent with the innocence of the accused"’ 
(a verdict should be directed). In the second circuit: Nosowitz v. United States, 282 Fed. 
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States® five years earlier, and which the dissenting judge here approved: 


Unless there is substantial evidence of facts which exclude 
every other hypothesis but that of guilt, it is the duty of the trial 
judge to instruct the jury to return a verdict for the accused; and 
where all the substantial evidence is as consistent with innocence 
as with guilt it is the duty of the appellate court to reverse a 
judgment against him. 

To understand the nature of the conflict between the two tests and 
determine which if either is better adapted to the ends of justice and 
certainty, it is necessary to begin with several agreed principles of 
criminal procedure. 

There is a division of duties between judge and jury.* The functions 
of the jury include the drawing of justifiable inferences of facts from 
proven facts. The functions of the judge correspond to the two burdens 
of proof imposed upon the prosecution. In giving effect to the burden 
of persuasion and to the presumption of innocence, it is the duty of the 
judge to instruct that the burden is not met, nor the presumption over- 
come, unless the jury is convinced of guilt beyond a reasonable doubt.’ 
Where the accused, as Curley did here, moves for a directed verdict at 
the conclusion of the prosecution's evidence, it is the function of the 
judge to give effect to the burden of establishing a prima facie case, 
by giving full weight to such evidence® and acting on the motion. 

In the Curley case the evidence was entirely circumstantial. It was, 
by the majority's own admission, such that reasonable minds might or 
might not conclude from it that Curley had guilty knowledge. To 
the dissent this meant that by failing to direct a verdict the trial judge 
had permitted the jury to speculate as to guilt, that this carried it 
beyond its proper function,® and that only the application of the 
Hammond test by the appellate court could correct this oversight. On 
the other hand, the majority believed that the Hammond test, in re- 
quiring that the government's proof foreclose the hypothesis of inno- 
cence, in effect made it necessary that the trial judge be convinced 





575 (1922); Romano v. United States, 9 F. 2d 522 (1925); Nicola v. United States, 72 F. 
2d 780 (C.C.A. 3d 1934); Parnell v. United States, 64 F. 2d 324 (C.C.A. 10th 1933). But 
ef. Feinberg v. United States, 140 F. 2d 592 (1944). 

5 127 F. 2d 752,753 CApp.D.C.1942). 

§ See 9 Wiomorz, Evipence § .2494-2497 (3rd ed. 1940). 

7 Commonwealth v. Webster, 5 Cush. 295,320 (Mass.1850). 

8 In Thoe v. Chicago, Milwaukee & St. Paul Railway Company, 181 Wis. 456,460, 
195 N.W. 407,409, (1923) Rosenberry, J. said ‘‘it is the duty of the court to deny the motion 
if there is any credible evidence, which, most favorably considered....tends to establish 
the liability of the party making the motion.’’ That the standard is the same in a criminal 
case, see Feinberg v. United States, 140 F. 2d 592,594 (C.C.A. 2d 1944). 


* Citing Direct Sales Company v. United States, 319 U.S. 703 (1943). 
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‘‘beyond a reasonable doubt”’ of the guilt of the accused, and so carried 
him beyond his proper function.!° 

The majority further contended that the proper application of the 
Hammond \anguage was to the trial judge’s function of instructing the 
jury as to the extent of their belief in guilt necessary for conviction, 
and traced the history of its use to show how the misapplication 
evolved in the cases." 

A basic question is whether the judge in acting on the motion should 
“‘instruct’’ himself at all, attempting at this stage of the proceedings 
that which is undertaken later in the charge to the jury—the measure- 
ment of degrees of belief. Dean Wigmore in disparaging any such 
effort, said, ‘‘there is no virtue in any form of words’’ for this pur- 
pose.!? But the courts persist in putting tests, and this is the over- 
riding reality which rewards the consideration of their relative merits. 

The Hammond language was rightly rejected. Its strict application 
patently opens the door to unwarranted acquittals. The majority's 
point in the principal case, that “‘it is in the mind of the jury that a 
reasonable doubt or its absence must be established,'’!* is well taken. On 
the other hand, the argument made in defense of the Hammond test is in- 
valid. The distinction between a state of the proponent’s proof such 
that a jury can infer guilt, and an evidence situation from which a jury 
can only speculate, is too refined to be of practical service. The majority 
apparently believed the evidence more consistent with guilt than 
with innocence; the dissent, the converse. To the one, the jury might 





10 160 F. 2d 229,233 (1947). Prettyman, A.J. said: “‘if the judge were to direct acquittal 
whenever in his opinion the evidence failed to exclude every hypothesis but chat of 
guilt, he would preempt the functions of the jury. Under such rule, the judge would have 
to be convinced of guilt beyond peradventure of doubt before the jury would be permitted 
to consider the case. That is not the place of the jury in criminal procedure: They are the 
judges of the facts and of guilt or innocence, not merely a device for checking upon the 
conclusions of the judge."’ In accord with this view are Pierce v. United States, 252 U.S. 
239, (1920), Feinberg v. United States 140 F. 2d 592 (C.C.A. 2d 1944). In the latter L. Hand, 
J. said at p. 594:°*We agree with (Hays v. United States, 231 Fed.106, [C.C.A. 8th 1916] 
where the court) refused to distinguish between the evidence which should satisfy rea- 
sonable men, and the evidence which should satisfy reasonable men beyond a reasonable 
doubt."’ In the Hays case, at p.108 it was further said that ‘‘whether the evidence is of 
sufficient probative force to convince the mind beyond a reasonable doubt is addressed 
solely to the judgment of the jury...there is no way by which the doctrine of reasonable 
doubt and a of innocence can be properly used to create a new zone of error, 
or devolve upon the appellate court the duty to examine the evidence and determine its 
probative force.”’ 


1 See footnote 4, supra. 


12.9 Wicmorg, Evipence § .2494.The author believes that ‘‘the ruling will in truth 
depend entirely upon the nature of the evidence offered in the case at hand."’ If a test is 
used, he favors this one: ‘‘Are there facts in evidence which if unanswered would justify 
men of ordinary reason and fairness in affirming the question the (proponent) is bound to 
maintain?” 


13 160 F. 2d 229,235 (1947). 
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therefore ‘‘reasonably infer’’ guilt, while to the other it could only 
““surmise’’ it. 

But it does not follow that the test in the Curley case is a necessary 
alternative to the Hammond test. The facts in evidence may be such that, 
in the mind of the judge, they are either more, equally, or less consistent 
with guilt than with innocence. It is fair to say that reasonable jury- 
men will necessarily have a reasonable doubt of guilt only when the 
facts are less consistent with guilt than with innocence. But the pre- 
sumption of innocence demands that the accused be protected when the 
facts are in balance between the two hypotheses. 

In the case of Warner v. United States effect was given to this dis- 
tinction. There the majority justified conviction on circumstantial 
evidence by the fact that the evidence more strongly tended to sustain 
guilt than innocence. 

It is now a by-word among criminal defenders that as a last resort, 
where all the facts are against the accused, the shrewd tactician may 
avoid conviction by incessant repetition of that merciful ambiguity: 
“*You must have been convinced beyond a reasonable doubt!’’!® We 
have seen that the language of the Hammond case would add to this 
advantage of the accused the necessity for foreclosing the hypothe- 
sis of innocence in the mind of the trial judge. 

In the light of this consideration, and mindful of the many federal 
crimes which can only be made out by circumstantial evidence, it seems 
in the best interest of sound criminal procedure to lift the burden which 
the Hammond case and the line of decisions which it follows seek to 
impose on the prosecution, and adopt a test such as that propounded 
in Warner v. United States, which at the same time falls somewhat 
short of the radical departure implicit in the rule of the principal case. 

Owen T. ARMsTRONG 


MUNICIPAL CORPORATIONS—ENFORCEMENT OF ORDI- 
NANCES AS CRIMES—RIGHT TO TRIAL BY JURY. In State ex rel. 
Keefe v. Schmiege,' one of the defendants had been charged with viola- 
tion of a county ordinance prohibiting drunken driving. The ordinance 
provided that those violating it would be deemed guilty of a mis- 





44 60 F.2d 700,702 (C.C.A. 10th 1932) ‘“The true test is whether the evidence is such as 
to be more consistent with guilt than with innocence.’ 

* May, Some Rules of Evidence: R ble Doubt in Civil and Criminal Cases, (1876) X 
Am. L. Rev. 642. ‘Under the guidance of that old cautionary doctrine, that it is better 
to err on the side of mercy than on the side of justice....we have come...to a doctrine which 
logically gives justice to nobody, and mercy to those only who show none and deserve 
none.” 





1251 Wis. 79, 28 N.W. (2d) 345, (1947). 
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demeanor and would be punished by a fine or by imprisonment or by 
both. This ordinance had been passed pursuant to section 85.84 of the 
Wisconsin Statutes which provided that local traffic laws should not 
be inconsistent with the state law, but that local authorities were not 
prohibited ‘‘from passing any ordinance . . . in strict conformity with 
the provisions of this chapter and imposing the same penalty for a 
violation of any of its provisions.”’ 

To comply with this statute the ordinance in question was made 
like the state law, calling drunken driving a misdemeanor and pro- 
viding for a fine not to exceed $100, or imprisonment or both. 

Upon the demand of the defendant the municipal judge ordered a 
jury trial. The district attorney petitioned the circuit court for a writ 
of prohibition directing that the order for a jury trial not be enforced. 
The petition was denied, and the district attorney appealed to the 
state supreme court. The court held that the county ordinance was 
unconstitutional because (1) it attempted to create a crime, (2) it 
provided for punishment by imprisonment and (3) these invalid pro- 
visions were inseparable from the whole. 

Does the constitutional guarantee of the right to trial by jury entitle 
one charged with the violation of a county or municipal ordinance to 
a jury trial? Is the violation of such an ordinance a crime? These are 
questions which have brought varying answers by the courts of this 
country. They are questions which have been answered for Wisconsin 
in the Schmiege case. Apparently the court's holding in this case is an 
effort to resolve the inconsistency between holding, on the one hand, 
that the proceedings to enforce municipal ordinances are civil pro- 
ceedings which can be handled summarily, and holding, on the other 
hand, that the violations of such ordinances are misdemeanors, pun- 
ishable by imprisonment. 

It has been generally held that the right to trial by jury is not 
violated when a jury is denied in cases involving violations of muni- 
cipal ordinances.? This is because the usual constitutional provisions 
preserving the right to trial by jury apply only to cases which were 
triable by jury at common law. Violations of municipal ordinances 
were not so triable at common law. Article I, section 5 of the Wis- 
consin Constitution has been interpreted to guarantee jury trials only 
in those cases for which a jury trial could be had at common law.* 





275 Law. ed. 192 n.;16R. C. L. p. 208, § 25; 31 Am. Jur. 576, § 29. 

3 In Reliance Auto Repair Co. v. Nugent, 159 Wis. 488, 149 N. W. 377, (1914), it was 
said, ‘The jury trial guaranteed by the constitution is the jury trial which existed in the 
territory at the time of the adoption of the constitution . . ."” In Malinowski v. Moss, 
196 Wis. 292, 220 N. W. 197, (1928), it is said, ‘“The constitution, Art. I, sec. 5, guarantees 
trial by jury, which means a trial by jury as at common law.”’ See also Millet v. Hayford, 
1 Wis. 401, (1853); Norval v. Rice, 2 Wis. 22, (1853); Gaston v. Babcock, 6 Wis. 503, 
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There are recent cases in other jurisdictions which hold that one 
being prosecuted under a municipal ordinance for the operation of an 
automobile while intoxicated is not entitled to a trial by jury.* These 
cases rest on the principle just mentioned, that because such an offense 
as a violation of a municipal ordinance was not triable by jury at 
common law, handling it in summary proceedings does not violate the 
constitutional provision preserving the right to trial by jury. 

On the other hand, in the case of District of Columbia v. Colts® one 
charged with driving an automobile so as to endanger property and 
individuals was held to be entitled to a jury trial. This case would 
support those who argue that offenses of a serious nature, even though 
they be violations of only a municipal ordinance, require a jury trial, 
and that driving when intoxicated is such a serious offense, differing 
in its degree of seriousness from violations of other city ordinances 
such as those dealing with parking, speeding, and use of bicycles, 
that it warrants a different sort of prosecution. In line with this rea- 
soning, that the seriousness of the offense should govern the type of 
prosecution, some courts have held that where the act prohibited by 
a municipal ordinance is also punishable under the criminal laws of the 
state, the defendant is entitled to a jury trial when prosecuted under the 
municipal ordinance. Wisconsin, however, has not so held. Wis- 
consin’s rule appears in Ogden v. Madison,’ where the court held that 
the fact that the keeping of a house of ill fame was a misdemeanor by 
statute did not prevent a municipality from imposing a penalty for 
such conduct without a jury trial. Many other jurisdictions have 
adopted the same view. *® 

In the instant case the court, citing the Ogden case, again held that 
an offense may be in violation of both a state law and a municipal 
ordinance and may be punishable under both, the result in one action 
not barring the prosecution of the other. The proceeding under the 





(1857); Stilwell v. Kellogg, 14 Wis. 461, (1861); State ex rel. Schumacher v. Markham, 
160 Wis. 431, 152 N. W. 161, (1915); LaBowe v. Balthazor, 180 Wis. 419, 193 N. W. 
244, (1923); Stockhausen v. Oehler, 186 Wis. 277, 201 N. W. 823, (1924). 

4 State ex rel. Connally v. Parks, 199 Minn. 622, 273 N. W. 233, (1937). The opinion 
does not say whether the violation was termed a misdemeanor by the ordinance. The 
ordinance imposed a fine not to exceed $100 or imprisonment not to exceed 90 days. State 
v. Hauser, 137 Neb. 138, 288 N. W. 518, (1939), involving a Lincoln, Nebraska, ordinance 
which provided that any person driving while intoxicated should be deemed guilty of a 
misdemeanor. 

5 282 U. S. 63, 75 Law. ed. 177, (1930). 

* Taylor v. Reynolds, 92 Cal. 573, 28 Pac. 688, (1891); Miller v. Birmingham, 151 
Ala. 469, 44 So. 388, 125 Am. St. Rep. 31, (1907). 

7111 Wis. 413, 87 N. W. 568, (1901). 

8 Costello v. Feagin, 162 Ala. 191, 50 So. 134, (1909); Littlejohn v. Stells, 123 Ga. 
427, 51 S. E. 390, (1905); Thiesen v. McDavid, 34 Fla. 440, 16 So. 321, 26 L. R. A. 234, 
(1894); State v. Anderson, 165 Minn. 150, 206 N. W. 51, (1925). 
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state law would be a criminal one; the proceeding under the ordinance 
would be a civil one, which could in many cases be handled summarily. 

It would seem that the instant case could have been decided on this 
reasoning were it not for the fact that the ordinance was framed in 
language appropriate to criminal instead of civil proceedings. The 
ordinance provided that any person violating any of its provisions 
should ‘‘be deemed guilty of a misdemeanor,’’ and Wisconsin cases 
have held that a misdemeanor is a crime.* It would be anomolous to 
say that an ordinance purportedly creating a misdemeanor or crime 
could be enforced in civil proceedings. Either the offense is not a mis- 
demeanor and the proceedings are civil, or the offense is a misdemeanor 
and the proceedings necessarily criminal. 

Section 260.05 of the Wisconsin Statutes provides, ‘‘Actions are of 
two kinds, civil and criminal. A criminal action is prosecuted by the 
state against a person charged with a public offense, for the punish- 
ment thereof. Every other is a civil action.’’ A prosecution for the 
violation of a municipal ordinance clearly does not meet this definition 
of a criminal action. By the reasoning of the court in this case, it not 
only does not, but cannot. As the opinion states, ‘‘A county is not a 
sovereign, and to permit it to create a crime is to raise it to the dignity 
ofasovereign ... The sovereign alone can create a crime.’’!® A county's 
or municipality's power to regulate or control local affairs and to pro- 
vide punishment for what it terms unlawful conduct is by the Schmiege 
case limited to the extent that the county or city may not create crimes, 
for that power belongs to the state. 

This holding makes uniformity in the criminal law of the state cer- 
tain. There is no possibility of the same conduct being a crime in one 
county and not in another. The designation of crimes is a matter of 
state-wide concern, and as such it is properly the power of the state as 
distinguished from its political subdivisions. 

The holding also eliminates confusion incident to calling the vio- 
lation of a municipal ordinance by one name and enforcing it under 
another. So long as the violation is not a misdemeanor, the proceedings 
for enforcement are, indisputably civil, and any former inconsistency 
or anomoly is removed. 

The opinion, however, does not stop at holding that a county or 
municipal ordinance may not term an act a misdemeanor. It also holds 
that such ordinances may not provide for punishment by imprisonment 
except as a means of enforcing payment of a fine. This seems to mean 





, 9 = v. Lockwood, 43 Wis. 403, (1877); State v. Slowe, 230 Wis. 406, 284 N. W. 4, 
1939). 


10 251 Wis. 79, 84, (1947). 
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that all ordinances providing for a fine, imprisonment or both are 
invalid insofar as they imply that imprisonment can be imposed 
for other purposes than merely to enforce the payment of a fine. 
The words of the opinion are these: ‘“To authorize imprisonment 
in a civil action created by a county for violation of an ordinance as a 
punishment and not as a mere device to enforce collection of a fine 
cannot be sustained . . . because, viewed as prescribing imprisonment as 
a punishment in a civil action and not to make effective the imposition 
of a fine, it violates sec. 2, art. I of the constitution which provides: 
‘There shall be neither slavery, nor involuntary servitude in this state, 
otherwise than for the punishment of crime, whereof the party shall 
have been duly convicted.’ ’’ #4 

This holding in the case seems logically sound. Since the consti- 
tution says that involuntary servitude is allowed only for the punish- 
ment of crime, it follows that punishment for violations of municipal 
ordinances, which are not crimes, cannot be by involuntary servitude. 
However logical the holding may be, it works a drastic change in 
Wisconsin law and raises innumerable problems. 

Until now it has always been taken for granted that in matters of 
local concern, not conflicting with matters of state-wide importance 
over which the legislature has exercised control, municipalities and 
counties are free to impose, not only fines, but fines or imprisonment or 
both. There are probably few municipal judges in the state who have 
mot at one time or another sentenced a wrongdoer to jail without 
offering him the alternative of paying a fine. Courts, in exercising their 
discretion in providing for punishment, have often concluded that a 
jail sentence in itself or combined with a fine is a greater deterrent to 
further wrongdoing than the imposition of a fine alone. This case seems 
to say that municipal and county law enforcement agencies are no 
longer free to punish in any other way than by fine; or upon failure to 
pay the fine, then, and then only, by imprisonment. 

Two constitutional provisions and the broad language of Section 
62.11 (5), of the statutes, have previously justified the practice of using 
fines or imprisonment or both as means of enforcing municipal and 
county ordinances. Article IV, Section 22 of the Wisconsin Constitution 
deals with the county's powers and reads as follows: 

The Legislature may confer upon the boards of supervisors of 
the several counties of the state such powers of a local, legislative 
and a character as they shall from time to time pre- 
scribe. 





11 251 Wis. 79, 85, (1947). 
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The city’s powers, set forth in the constitution, are in Article XI, 
Section 3: 


Cities and villages organized pursuant to state law are hereby 
empowered, to determine their local affairs and government, sub- 
ject only to this constitution and to such enactments of the legis- 
lature of state-wide concern as shall with uniformity affect every 
city or every village. 


Section 62.11 (5) of the statutes provides: 


Except as elsewhere in the statutes specifically provided, the 
council shall have the management and contro] of the city prop- 
7 finances, highways, navigable waters, and the public service, 
and shall have power to act for the government and good order of 
the city, for its commercial benefit, and for the health, safety, 
and welfare of the public, and may carry out its powers by license, 
regulation, suppression, borrowing of money, tax levy, appropri- 
ation, fine, imprisonment, confiscation, and other necessary or con- 
venient means. The powers hereby conferred shall be in addition 
to all other grants, and shall be limited only by express language. 
(Italics supplied) 

Earlier cases in which a city’s power to provide for imprisonment 
was questioned did not raise the point which was decisive in this 
Schmiege case, namely, that such a power is contrary to Article I, 
Section 2 of the Wisconsin Constitution. Perhaps that point was not 
raised before because violations of ordinances were termed misde- 
meanors and misdemeanors are within the class of cases for which the 
constitution allows involuntary servitude. At any rate, the earlier 
cases left no doubt but what a city had the power to provide for 
imprisonment. In Hack v. Mineral Point'? the court said, 

The provisions of the chapter as it stood prior to 1921 clearly 
limited the power to enforce ordinances to the imposition of 
penalties. It now has the power (under 62.11) to enforce them by 


fine, imprisonment, confiscation, and other necessary or convenient 
means. 


In Janesville v. Heiser’? the court said 
> 


The defendant further complains that the penalty provision o. 
the ordinance is invalid because it provides in substance that any 
person violating any of the provisions of said ordinance shall for 
the first offense forfeit and pay to the city a penalty . . . or be im- 
pene in the county or city jail. ..or be subject to both such 

ne and imprisonment . . . However under the ‘‘Municipal Home 
Rule Amendment”’ and the very broad powers granted by the legis- 
lature to cities under sec. 62.11, we cannot say that the ordinance 
is invalid because it goes beyond the authority granted to cities. 








12 203 Wis. 215, 219, 233 N. W. 82, (1931). 
13 210 Wis. 526, 531, 246 N. W. 701, (1933). 
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These two cases were expressly overruled by the instant case. The 
situation now is that if punishment by imprisonment is sought, pros- 
ecution must be under state law. That assumes the existence of a state 
law governing the same conduct covered by the ordinance. Where an 
ordinance deals with a matter not regulated by state law, the wrong- 
doer who violates the ordinance cannot be imprisoned, for only civil 
proceedings are available in such a case. 

Two decisions handed down since this Schmiege case apply the same 
rule. In each a city ordinance is held to be invalid insofar as it provides 
for punishment by imprisonment. The two cases are State ex rel. Mc 
Stroul v. Lucas‘ and City of Racine v. Woiteshek.'* In the Woiteshek case 
a Racine ordinance prohibiting drunken driving had been passed, like 
the ordinance in the Schmiege case, pursuant to section 85.84, with the 
same penalty as that provided in section 85.91 (3). 

The ordinance was held invalid for the same reasons the ordinance 
in the Schmiege case was held invalid. 

The ordinance involved in the Lucas case dealt, not with drunken 
driving, but with disorderly conduct. That ordinance provided for 
punishment by a fine, and in default of payment thereof by imprison- 
ment, or by both such fine and imprisonment. In that case, as in the 
Schmiege and Woiteshek cases, the court held invalid the provision 
authorizing imprisonment otherwise than as an alternative to be used 
only upon default in the payment of a fine. In contrast to the other 
two cases, however, the court held in the Lucas case that the invalid 
provision was separable from the rest of the ordinance. The ordinance 
did not term disorderly conduct a misdemeanor. The court said, ‘‘it 
is clearly evident from all of the other provisions of the ordinance, 
standing alone independently of the invalid clause, that such other 
provisions constitute a complete and valid ordinance by which the 
legislative intent and purposes thereof can be accomplished.’’!* 

The legislative intent regarding ordinances like those in the Schmiege 
and Woiteshek cases prohibiting drunken driving could be carried out 
only by following the penalty provision of section 84.91 (3). That is 
one reason why the invalid punishment provisions of those ordinances 
could not be separated from the rest of the ordinance. By the terms of 
section 85.84, the ordinances were authorized only if they imposed 
the same penalties as section 85.91(3). Regarding this issue of sever- 
ability, the court said in the Schmiege case,'” 





4 — Wis. —, 29 N. W. (2d) 73, (1947). 

6 — Wis. —, 29 N. W. (2d) 752, (1947). 

16 _ Wis. —, 29 N. W. (2d) 73, 76, (1947). 
17 251 Wis. 79, 86, (1947). 
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Were the excessive and unauthorized punishment provisions 
for imprisonment all there were to test SB atone hy the rule of 
such cases as Milwaukee v. Johnson. . .1* might apply, and the ob- 
jectionable provisions separated so as to leave the valid portions of 
the ordinance unaffected. But that is not the type of enactment 
we are dealing with. Here the application of the provisions for 
punishment is made to depend on the defendant's being convicted 
of the misdemeanor. The punishment provisions and the declara- 
tion that a violation of the ordinance is a misdemeanor are so close- 
ly connected as to be incapable of severance. 


The Lucas case is different from the Schmiege case in another respect, 
for the Lucas case holds that the defendants, who were charged with a 
violation of a West Allis ordinance prohibiting disorderly conduct, 
were entitled to a trial by jury. This holding was necessary because the 
police court of the City of West Allis was created under section 62.24 
of the Wisconsin Statutes, and in the absence of any other grant of 
power its authority was limited by the general statutory provisions 
regarding justice court procedure found in chapters 300, 301 and 302, 
of the statutes Section 302.04 provides, ‘‘After issue joined and before 
the commencement of the trial, either party, on paying to the justice 
$12 to apply on jury fees may demand a jury trial. . .”’ 

In contrast, the Winnebago Municipal Court, in which the pro- 
ceedings in the Schmiege case were brought, was not limited in its powers 
to those set forth in the statutes governing justice court procedure. 
The Winnebago court was created by chapter 24, Laws of 1895 and 
section 3 of that chapter specifically empowered the court to handle 
ordinance violations summarily. The Winnebago court thus had a 
power which the West Allis court was not shown to have in the Lucas 
case. 

Although the Lucas case is different from the Schmiege case in the 
respects just mentioned, it and the later Woiteshek case both reiterate 
the rule of the Schmiege case, that a county or municipality may not 
impose a penalty of imprisonment for the violation of an ordinance ex- 
cept in cases where a fine is levied and not paid. 

Whether prosecuting wrongdoers in criminal proceedings under 
state law when imprisonment is thought to be the most effective 
punishment will prove practicable, remains to be seen. In rural areas 
where the same officers enforce both local and state laws, the problems 
would be minimized. In urban areas, however, where the district 
attorney's office has not customarily handled cases which could be 
disposed of by the municipal law enforcement agencies, even to punish- 





18 192 Wis. 585, 213 N. W. 335, (1927). 
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ment by imprisonment, the problems might be of considerably more 
significance. 

One wonders also about the effect of this decision on the many 
statutes which purport to authorize fines, imprisonments or both. Sec- 
tion 62.11 (5), supra, is only one of them. Section 61.34 (1) grants 
powers to village boards similar to those powers granted to city 
councils by section 62.11. Section 62.24 (e) provides, ‘“The police 
justice may punish violation of city ordinance by fine or imprisonment, 
or both.’’ Are those and other sections of the statutes void insofar as 
they provide for imprisonment or both fine and imprisonment? 

By deciding that violations of municipal ordinances are not crimes, 
new problems of law enforcement have been created. In logically 
justifying the use of summary civil proceedings to enforce ordinances, 
the power to use imprisonment or fine and imprisonment as deterring 
punishments seems to have been sacrificed. As matters stand now it 
appears that only a constitutional amendment, changing Article 1, 
section 2 to except from the prohibition against involuntary servitude, 
not only punishment for crime, but for violations of ordinances as 
well, would justify the enforcement of ordinances by imprisonment. 

Morpetia Daxi 


MUNICIPAL CORPORATIONS—POWER OF THE CITY TO 
SPEND MONEY FOR COMMERCIAL BENEFIT. Section 62.11(5) 
of the Wisconsin Statutes provides as follows: 


Powers. Except as elsewhere in the statutes specifically provided, 
the council shall have the management and control of the city 
property, finances, highways, navigable waters, and the public 
service, and shall have power to act for the government pet good 
order of the city, for its commercial benefit,’ and for the health, 
safety, and welfare of the public, and may carry out its powers 
by license, regulation, suppression, borrowing of money, tax 
levy, appropriation, fine, imprisonment, confiscation, and other 
necessary or convenient means. The powers hereby conferred shall 
be in addition to all other grants, and shall be limited only by 
express language. 


In Wisconsin, each time the question has arisen where a city has 
made a contract with a private industry whereby the industry has 
agreed to move to the city in exchange for a subsidy, the Supreme 
Court has held the contracts to be ultra vires; with no discussion of 
the question, or construction of the phrase that the council has power 
to act for the commercial benefit of the city. 





1 Tealics ours. 
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In Wendlandt v. Hartford Accident and Indemnity Company,* after a 
petition by over 90% of the taxpayers, a contract was entered into by 
the city officials with the consent of the council to pay a shoe factory 
a bonus of $100,000 which was to be raised by a special tax on real 
estate, plus supplying them free water for five years. The court held 
the contract to be illegal and void with no discussion of the problem 
and disregarded the statute. 

In Kiel v. Frank Shoe Manufacturing Company,* the court again declared 
a contract illegal by which Kiel agreed that the plant of a shoe manu- 
facturing company, if moved to the city, should be rent and tax free 
for a period of five years, and that the city would convey certain real] 
estate to the company free and clear of incumbrances, and would pay 
the company $12,000. Again the court did not discuss the matter, cite 
or construe Section 62.11(5), but merely said that it was an illegal 
contract. 

In the case of State ex rel American Legion 1941 Convention Corp. v. 
Smith,‘ it was held that an appropriation to the American Legion 1941 
Convention Corporation of Milwaukee for the purpose of paying the 
usual and necessary expenses attendant on the holding of the 1941 
National Convention of the American Legion in the City of Milwaukee 
was valid as it was for the promotion of patriotism and therefore a 
public purpose. The court laid down the proposition that the rule 
which requires the benefits to the public be direct, and that the past 
course or usage of government is to be resorted to for guidance in 
ascertaining whether an appropriation is for a public purpose, must 
in each case be considered in the light of the principle that the legis- 
lature has a very wide discretion to determine what constitutes a 
public purpose, and that the courts will not interfere unless at first 
blush the act appears so obviously designed in all its principal parts 
to benefit private persons, and so indirectly or remotely to affect public 
interest, that it constitutes the taking of property of the taxpayers for 
private use. 

It would appear that since the legislature has in its discretion de- 
termined that spending for its commercial benefit is a proper expendi- 
ture for the city to make, that this type of contract would not be 

ultra vires. Also, at the first blush it appears not to be taking property 
for private use, as the whole city benefits by the location of an industry 
by increasing taxable property, and also by providing employment for 
the residents, thereby increasing the prosperity of the city. The courts 





2 222 Wis. 204, 268 N.W. 230 (1936). 
3 240 Wis. 594, 4 N.W. 2nd 117 (1942). 
4235 Wis. 443, 293 N.W. 161 (1940). 
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have upheld relief to the residents as a proper expenditure, so why 
should not an expenditure increasing employment, which in its course 
decreases the need for relief, be upheld? Many cities in Wisconsin, 
formerly lumbering communities, are in dire need of new industry to 
replace their lumbering. Rapid urbanization has also increased this 
problem in other cities. A common practice of cities in Wisconsin 
appears to be the encouragement of industry by various means of 
subsidizing. Is the law contrary to the common practice? 
In addition to the above cited statute the Legislature has also en- 
acted Section 66.04 (3) which provides: 
To promote prosperity. (a) upon petition signed by twenty-five 
r cent of the electors of a city, according to the preceding vote 
or governor, filed not less than twenty days prior to the regular 
city election, the following question shall be submitted: ‘‘Shall 
the city make an annual appropriation for commercial and in- 
dustrial development?”’ 
(b) If a majority of the votes cast on the question be in the affirm- 
ative, the council thereafter shall appropriate annually, in cities 
of the first class not more than four thousand dollars, in cities of 
the second class not more than three thousand dollars, and in cities 
of the third and fourth classes not more than two thousand dol- 
lars to aid and encourage the location of manufacturing, indus- 
trial, and commercial plants therein and for other purposes 
designed to increase the population, taxable property, and busi- 
ness prosperity of the city, and for necessary incidental expenses 
in relation thereto. The moneys shall be used by the council for 
such purposes. 
(c) Thereafter, upon like petition, the question of discontinuing 
such appropriation shall be submitted and decided in like manner. 
What does this statute mean? Must it be construed with Section 
62.11 (5)? Section 66.04 (3) does not seem to prevent the city from levy- 
ing a special tax for the commercial benefits or limit the council to 
spend only the amount stated by the statute. There seems to be no 
indication that these two statutes must be construed together. Section 
62.11 (5) says only that the city council can spend for the commercial 
benefit and Section 66.04 (3) provides for annual appropriations which 
shall be used for the purposes enumerated. This statute has never been 
construed by the court nor is there an Attorney General's opinion on 
it to give us any answer. 
It appears the statutes mean more than merely spending for advertis- 
ing, as we have a statute’ providing for advertising the advantages, 
attractions, and natural resources of the municipal corporation. It 





5 Wis. Stat. (1945) § 66.04 (3a). 











a res 


= 























January] NOTES AND COMMENTS 107 


would seem therefore, that the city does have power to aid and en- 
courage industry by subsidies. 

In the majority of jurisdictions where this problem has been raised, 
the courts have held that expenditures for commercial benefits are 
beyond the power of municipal corporations,® but in view of these 
statutes in Wisconsin, the aiding and encouraging of industries to 
locate in a city should be legal. If these Statutes are unconstitutional 
and a violation of due process of law, then the statutes should be de- 
clared so by the court and should be repealed by the legislature. 

A. J. Ferrarex 


CONSTITUTIONAL LAW—SEARCH AND SEIZURE—HARRIS 
v. UNITED STATES.! Petitioner was arrested in his apartment by 
agents of the Federal Bureau of Investigation under authority of two 
valid warrants of arrest charging violations of the Mail Fraud Statute? 
and of the National Stolen Property Act.* Following his arrest, the 
agents conducted a careful and thorough, five-hour, search of the 
entire apartment. In the course of the search, the agents discovered 
in a bedroom bureau drawer, in a sealed envelope marked ‘‘Personal 
Papers,’’ eight Notice of Classification Cards and eleven Registration 
Certificates bearing the stamp of a Local Selective Service Board. Pos- 
session of these was a violation of section 11 of the Selective Service 
and Training Act of 1940‘ and of section 48 of the Criminal Code.§ 
Petitioner was convicted, on the basis of this evidence, of a crime 
entirely different from those charged in the warrants of arrest. 

Chief Justice Vinson, writing for the majority, based the decision, 
upholding the conviction, on the grounds that a search incident to 
lawful arrest may extend beyond the person of the one arrested to 
include the premises under his immediate control. He held the search 
to be reasonable since the object was the discovery of certain forged 
checks alleged to have been used in the crimes charged in the warrants 
of arrest. These, due to their nature, would naturally be kept in some 
secluded spot. Further, a crime—unlawful possession of the cards— 
was being committed in the very presence of the agents. 

The case evoked vigorous dissenting opinions by Justices Jackson, 
Murphy, and Frankfurter. Each felt such a search and seizure violated 


© 1 McQuillian, Municipal Corporations § 371 (2nd edition 1940). 





1—U. S.—, 67 Sup. Ct. 1098, 91 L. Ed. 1013 (1947). 

* 35 Srar. 1130 (1909), 18 U. S.C. A. § 338 (1926). 

3 53 Srar. 1178 (1939), 18 U.S. C. A. § 413 et seq. (1926). 
‘54 Srar. 885 (1940), 50 U. S.C. A. Appx. § 311 (1940). 
5 35 Srar. 1098 (1909), 18 U. S. C. A. § 101 (1926). 
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the Fourth Amendment® to the Constitution, and that approval of 
such search was a revival of the general warrant or writ of assistance 
of pre-Revolutionary War days, which the Fourth Amendment was 
designed forever to outlaw. 

As the Chief Justice states, search and seizure incident to lawful 
afrest is a practice of ancient origin.’ The right of such search and 
seizure is not confined to articles which the prisoner may have on his 
person,® but extends to the place where the arrest is made, subject to 
the command of the Fourth Amendment that such search must be 
reasonable. The extent, however, to which such search and seizure 
without a search warrant, as an incident to lawful arrest, may be 
carried on was not, at least until the Harris case, clearly defined. At 
any rate, it was clear that there were restrictions, based on the reason- 
ableness of the search and on the right against self-incriminaticn 
granted by the Fifth Amendment. The Harris case seems to remove 
all restrictions on search and seizure where the arrest is lawfully made 
in the prisoner's home and where a good faith search is made to un- 
cover such small objects or papers as may have been used in the com- 
mission of a crime. Anything then found in this unrestricted search 
becomes ‘‘fair game,’’ and the prisoner on the basis of evidence un- 
covered during the search may be convicted of a crime completely 
different from the one originally charged. Presumably, the crime origi- 
nally charged must be charged in good faith, on the basis of facts 
indicating the suspect's probable guilt, and not merely as a subterfuge 
for the purpose of engaging in a ‘‘fishing expedition.” 

The very broad standard enunciated by the Chief Justice does lip 
service, but little more, to the sweeping command of the Fourth 
Amendment. As Justice Jackson says, ‘‘It leaves to the arresting officer 
choice of the premises to be searched insofar as he can select the place 
among those in which the accused might be found where he will 
execute the warrant of personal arrest. Thus, the premises to be searched 
are determined by an officer rather than a magistrate, and the search 
is not confined to places or for things ‘particularly described’ in a 
warrant but, in practice, will be as extensive as the zeal of the arrest- 
ing officer in the excitement of the chase suggests. Words of caution 





6 “The right of the —_ to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants shall 


issue, but upon probable cause, supported by Oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or things to be seized. 
7 People v. Chiagles, 237 N. Y. 193, 142 N. E. 583 (1923). 
8 Marron v. United States, 275 U. S. 192, 48 Sup. Ct. 74, 72 L. Ed. 231 (1927), Agnello 
v. United States, 269 U. S. 20, 46 Sup. Ct. 4,70 L. Ed. 145 (1925) Weeks v. United States, 
232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652 (1914). 
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will hedge an opinion but they are not very effective in hedging 
searches."’® 

Thus, the search that started out as incidental to the arrest soon 
becomes as important, or more important, than the arrest itself, for 
it may uncover evidence of new and unsuspected crimes. A new weapon 
of tyranny has been forged. The weapon which today may have been 
used with the purest of motives, to dispose of a minor criminal, can 
be used tomorrow by another government to suppress ‘‘undesirable”’ 
political, religious, and economic beliefs, on the pretense that a thor- 
ough ransacking of the homes of those holding such beliefs is ‘‘inci- 
dental’’ to their arrest. The weapon can be a very real danger to the 
constitutional liberties of the individual in an era of ‘‘witch hunts.” 

The right, without a search warrant, contemporaneously to search 
persons lawfully arrested and to search the place where the arrest is 
made in order to find and seize things connected with the crime charged, 
as its fruits or as the means by which it was committed, as well as 
weapons and other things to effect an escape from custody, is not to 
be doubted.!° But the ransacking of the accused’s house for every- 
thing which may incriminate him, once lawful entry has been gained, 
is a practice which English-speaking peoples have thought intolerable 
for over a century and a half." 

Justice Butler in United States v. Lefkowitz’? stated in no uncertain 
terms that the right of search incident to lawful arrest is not greater 
than that conferred by a search warrant issued upon adequate proof 
and sufficiently describing the premises and the things sought to be 
obtained. The Harris opinion, as indicated above, abandons this 
standard and makes it much more advantageous for government 
agents to make the arrest and search without a search warrant, for 
apparently in such case the Fourth Amendment has no application 
and a completely thorough ransacking of the premises is permissible. 
Such complete and thorough ransacking is not permissible under a 
warrant ‘‘particularly describing the place to be searched and the per- 
sons or things to be seized,’’ for the scope of the constitutional search 
must be confined to the specific authorization of the warrant. 


In Go-Bart Importing Co. v. United States!* the Court denounced the 
search, in which a desk and safe were forced open and papers and records 





*— U.S. —, 67 Sup. Cr. 1098, 1119, 91 L. Ed. 1013 (1947). 

10 Agnello v. United States, 269 U. S. 20, 46 Sup. Ct. 4,70 L. Ed. 145 (1925), Carroll v. 
United States, 267 U. S. 132, 158, 45 Sup. Ct. 280, 69 L. Ed. 543 (1925), Weeks v. United 
States, 232 U. S. 383, 392, 34 Sup. Ct. 341, 58 L. Ed. 652 (1914). 

11 United States v. Kirschenblatt, 16 F. 2nd 202 (C. C. A. 2d 1926). 
12 285 U. S. 452, 52 Sup. Ct. 420, 76 L. Ed. 877 (1932). 
18 282 U. S. 344, 51 Sup. Cr. 153, 75 L. Ed. 374 (1931). 
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were seized, incidental to arrest, as a lawless invasion of the premises 
and as a general exploratory search made in the hope that evidence of 
crime might be found. The search was unreasonable and in violation 
of the Fourth Amendment. The Court offered no formula for deter- 
mining reasonableness, stating that each case is to be decided on its 
own facts and circumstances. It would seem clear, however, that the 
facts and circumstances making the search unreasonable there would 
make the search in the Harris case likewise unreasonable. 

The search denounced in the Go-Bart case was distinguished from 
that approved earlier in Marron v. United States.‘ There, books of 
account and papers which were used in the criminal enterprise were 
seized. These things were visible and accessible and in the offender's 
immediate custody. There was no general search or rummaging of 
the place. In the Go-Bart case it was not, and could not be, claimed that 
the officers saw conspiracy being committed, there being no overt 
act. In the Marron case one of the accused in the conspiracy was actually 
engaged in running a saloon. It may be noted that the Chief Justice in 
the present case relies, for one of the grounds of his decision, on the 
fact that Harris was at the time of his arrest engaged in a crime, i.e. 
unlawful possession of the cards, in the very presence of the officers. 
This claim seems hardly deserving of anything but summary treatment. 
**Possession"’ of these cards, hidden away in the bottom of a bureau 
drawer, can hardly be said to have occurred in the ‘‘presence’’ of the 
officers any more than conspiracy could be said to have occurred in 
their presence in the Go-Bart case. It is difficult to see how the later 
discovery of the cards can retroactively justify and make lawful the 
search ab initio. 

The general search of desks, waste paper baskets and cabinets made 
incident to arrest in the Lefkowitz’® case likewise was denounced as 
unreasonable. As indicated above, Justice Butler would have limited 
such search to what would be permissible under a validly issued search 
warrant. In neither the Lefkowitz nor the Go-Bart cases could the articles 
seized be lawfully searched for and taken even under a search warrant 
issued upon ample evidence and precisely describing such things and 
disclosing exactly where they were since the articles were purely of an 
evidential nature. 

The command of the Fourth Amendment is that ‘‘no warrants shall 
issue, but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the persons or 





14 275 U. S. 192, 48 Sup. Ct. 74, 72 L. Ed. 231 (1927). 
1 United States v. Lefkowitz, 285 U. S. 452, 52 Sup. Ct. 420, 76 L. Ed. 877 (1932). 
6 Gouled v. United States, 255 U. S. 298, 41 Sup. Ct. 261, 65 L. Ed. 647 (1921). 
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things to be seized.’’ A search warrant may not be used as a means of 
gaining access to a man's house or office, and papers solely for the pur- 
pose of making a search to secure evidence to be used against him in a 
criminal or penal proceeding, but they may be resorted to only when a 
primary right to such search and seizure may be found in the interest 
which the public or complainant may have in the property to be seized, 
or in the right to the possession of it, or when a valid exercise of the 
police power renders possession of the property by the accused unlaw- 
ful and provides that it may be taken.'? This requirement does not 
make unlawful the search in the Harris case since it is clear that the 
proper showing could have been made in regard to the cards. The 
difficulty lies in the fact that there was no probable cause for issue of 
a warrant. 

It is quite evident that in the Harris case, the Court has gone consider- 
ably further in supporting a search incident to arrest than in any pre- 
vious case. The Chief Justice, while purporting to recognize the dangers 
which result from the excesses of officers during the course of criminal 
investigations, recognizes no dangers to personal rights. As Justice 
Frankfurter says, ‘‘If only the fate of the ... Harrises were involved, 
one might be brutally indifferent to the ways by which they get their 
deserts. But the freedom from unreasonable search and seizure is one 
of the cardinal rights of free men under our Constitution. That freedom 
belongs to all men, including those who may be guilty of some crime. 
The public policy underlying the constitutional guarantee of that 
freedom is so great as to outweigh the desirability of convicting those 
whose crime has been revealed through an unlawful invasion of their 
right of privacy.’’!® 

In the words of Judge Learned Hand, speaking in United States v. 
Kirschenblatt,'® ‘‘Nor should we forget that what seems fair enough 
against a squalid huckster of bad liquor may take on a very different 
face, if used by a government determined to suppress political opposi- 
tion under the guise of sedition.’ And again twenty years later in 
United States v. DiRe,?° ‘‘If the prosecution of crime is to be conducted 
with so little regard for that protection which centuries of English 
law have given to the individual, we are indeed at the dawn of a new 
era; and much that we have deemed vital to our liberties, is a delusion.”’ 


Joszpx E. Fisscuxo 





17 Gouled v. United States, 255 U. S. 298, 41 Sup. Ct. 261, 65 L. Ed. 647 (1921), Weeks 
v. United States, 232 U. S. 383, 34 Sup. Cr. 341, 58 L. Ed. 652 (1914), Boyd v. United 
States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746 (1886). 

18 _ U.S. —, 67 Sup. Cr. 1098, 1104, L. Ed. 1013 (1947). 
19 16 F. 2nd 202 (C. C. A. 2d 1926). 
2° 159 F. 2d 818, 820 (C. C. A. 2d 1947). 
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GIFTS CAUSA MORTIS—NECESSITY OF PASSING TITLE IN 
PRAESENTI. A recent Wisconsin case, In re Nol’s Estate,' has held, 
contrary to the majority American rule,? that it is not necessary to 
find a present gift to uphold a gift causa mortis. 

In Basket v. Hassel* the United States Supreme Court laid down the 
rule that has been accepted in a majority of the American jurisdictions. 
In that case, donor, shortly before he died, delivered an endorsed 
certificate of deposit to donee, stating that payment was not to be made 
until his death. 

The court first distinguished the usual condition subsequent inherent 
in every such gift, that it shall be returned if it fails by revocation. 
It then pointed out that the condition attached to this gift was a 
condition precedent, a contingency that must occur before title passes. 
Since the contingency is the death of the donor, the gift cannot be 
executed during his lifetime, so it is not valid inter vivos. Instead, 
since the gift is to take effect upon the death of the donor, it is in 
reality a testamentary disposition, and invalid unless made by a prop- 
erly attested writing. 

The Wisconsin court first considered this doctrine in Henschel v. 
Maurer.* A mortgagee, while in his last sickness, and with no hope of 
recovery, delivered an executed satisfaction to the mortgagor, together 
with the note and mortgage. 

The finding of the trial court, that the gift was absolute, in praesenti, 
and thus valid, was sustained. At the same time a dictum was strongly 
asserted : 

But even if there was an absence of such intent to make a then pres- 

ent and unconditional gift, yet as the delivery by the donor was 

complete, and he was at the time in his last sickness and died soon 
thereafter without revoking the gift, we must regard it as a valid 
gift causa mortis.5 
In this statement the court seems to be adopting the more realistic 
view of placing primary emphasis on carrying out the intent of the 
donor, which was to make a valid gift to take effect on death.® 





1251 Wis. 90, 28 N.W. (2d) 360 (1947). 

2 Brown, Persona Propsrty, § 54, p. 140 (1936); 38 C.J.S. 901. The other require- 
ments of a valid gift causa mortis are usually stated as, (1) it must be a gift of personalty 
made in anticipation of the donor's death; (2) the donor must die as expected, not having 
revoked the gift in the meantime, and leaving the donee surviving him (24 Am. Jur. 732); 
(3) there must be a valid delivery (38 C.J.S. 901). See 4 Wis. L. Rev. 56, 60 (1926). 

3 107 U.S. 602 (1882). 

4 69 Wis. 576, 34 N.W. 926 (1887). 

5 69 Wis. 576, 581, 34 N.W. 926, 928 (1887). 

6 The court seems to hold, and this is strengthened by further dicta, that a gift causa 
mortis may be valid though made on condition precedent. Basket v. Hassel is not cited, 
though it was brought to the attention of the court by counsel. 
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In the cases that followed, the Supreme Court of Wisconsin, for a 
time, approved the doctrine of Basket v. Hassel.”? In Schultz v. Becker,® 
the court held that a statement in a written order, that it was to take 
effect immediately on the death of the doner, imposed an invalid 
condition precedent. The trial court, on these facts, had directed a 
verdict rejecting the claim of the donee, and this was sustained on 
appeal. For a time, Schultz v. Becker was considered the governing 
authority.® 

In Hudson v. First Trust Co,'° the donor was confined to a hospital 
by a serious illness and facing an imminent surgical operation, from 
which he soon died. Donor handed a ring to her servant, saying, that 
if she should die, it should be delivered to the designated donee. 

The court held that the gift was valid since it was delivered by the 
donor, ‘‘with an intent to presently vest title.’’ Significantly enough, 
however, the court quotes the rule that, ‘‘one’s intention with refer- 
ence to a specific enterprise is to be inferred from all the surrounding 
facts and circumstances.’*!! 

Though the court finds an intent to make a present gift, it seems to 
be concerned with giving effect to the intent of the donor to make a 
valid gift causa mortis. This view is strengthened by the fact that the 
gift was not to vest until the death of the donor, a condition precedent. 

It is hard to see how this case can be distinguished from Schulzg v. 
Becker, where a gift was couched in similar words and the court held, 
as a matter of law, that the gift did not vest presently and was there- 
fore invalid. Here the court seems to reverse itself, holding at the same 
time, that this is a question to be determined, conclusively, by the 
jury. It is interesting to note that the court cites no authority for its 
propositions. 

In Hoks v. Wollenberg,'* donor was ill and in anticipation of imminent 
death, which soon occurred. She executed a writing to the effect that 
‘after her death’’ the note and mortgage which she held against donee 
would be cancelled, a gift on condition precedent. This writing, the 
note, and the mortgage, were all delivered to donee. 

First citing authority to the effect that title in a gift causa mortis 
must pass immediately, the court then held that there was, ‘‘a clear 





7 The first case was Crooks v. The First National Bank of Baraboo, 83 Wis. 31, 52 
N.W. 1131 (1892). Henschel v. Maurer was cited but the dictum in that case was ignored. 

8 131 Wis. 235, 110 N.W. 214 (1907). 

9 Miller v. Slater, 154 Wis. 35, 142 N.W. 124 (1913); Estate of Salzwedel, 171 Wis. 
441, 177 N.W. 586 (1920); Will of Mangan, 185 Wis. 328, 200 N.W. 386 (1925). 

1© 200 Wis. 220, 228 N.W. 121 (1929). 

11 200 Wis. 220, 223, 228 N.W. 121, 122 (1929). 

12 209 Wis. 276, 243 N.W. 219 (1932); on rehearing, 245 N.W. 128. 
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intent to give an accomplished execution of the gift,’’ and overruled 
a finding, by the trial court, that the gift was invalid. 

In a per curiam opinion on rehearing, the court stated emphatically 
that, ‘‘Intention controls here as it does in other transactions, when 
evident,’’ and held that unless a gift causa mortis were found, the re- 
sult would be, ‘‘to thwart the purpose of the donor manifested by 
words and acts adequate to the making of such a gift.’’™ 

In the latest case, In re Nol’s Estate, the donor was seriously ill with 
a disease. Shortly before he died, he handed a parcel to the donee, 
saying, “‘If I don’t come back (from the hospital), you may have it.”’ 
The trial court found that the gift was valid, causa mortis, and this 
was sustained on appeal. 

The court, speaking through Justice Rector, pointed out that there 
was no basis for distinguishing between conditions precedent and sub- 
sequent, following Hoks v. Wollenberg and overruling Schultz v. Becker. 
Normally, the court said, a donor would make a gift causa mortis in 
terms of ‘‘If I die,’’ a condition precedent, unless he were under the 
advice of counsel. 

Therefore, if we were to adhere to a rule of law requiring that such 
gifts be made upon conditions subsequent, we would in effect in- 
validate practically all such gifts that are not made under the ad- 
vice of counsel; and such advice is infrequent by reason of the very 
nature of the gifts and the circumstances under which they are 
made.... 

If an absolute title is intended to vest only upon the donor's death, 

it is immaterial whether it was intended to vest by fulfillment of 

a condition precedent or removal of conditions subsequent. In 

either case, death being the contemplated event upon which ab- 

solute title is to pass, che disposition is in a broad sense testamen- 
tary. 

Recognizing the doctrine of gifts causa mortis as an exception to the 
rule against testamentary dispositions except by will, the court points 
out that the requirement of delivery will act as a safeguard against the 
abuses of possible fraud, sought to be avoided by the Statute of Wills. 

In gifts causa mortis, as in any testamentary disposition, the court 
concludes, it is only necessary that there be, ‘‘an intention to make a 
gift effective at death.’’ The court is to be commended for having re- 
turned to the intensely practical doctrine which was impliedly, though 
none too clearly, expressed in the first case, Henschel v. Maurer. 

The court states, in dictum, that a gift causa mortis may be made in 
anticipation of death from an external and apprehended peril. Though 





18 Similar results have been reached in other jurisdictions. Meyers v. Meyers, 99 N.J.Eq. 
560, 134 Atl. 95 (1926); Williams v. Guile, 117 N.Y. 343, 22 N.E. 1071 C1889 


4 251 Wis. 90, 28 N.W. 2d 360, 362, 363 (1947). 
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it cites no authority for its position, it is, in effect, supported by pre- 
vious dicta of the court.’ Though this position seems to be contrary 
to the weight of American authority,'* no reason can be seen for dis- 
tinguishing between the types of impending dangers in apprehension 
of which the gift is made, so long as they carry a threat of approaching 
death. 

These considerations raise a further problem. The court cites a pre- 
vious Wisconsin case!’ to the effect that a gift causa mortis must be 
made in anticipation of speedy death. In all of the Wisconsin cases, the 
donor died soon after having made the gift. It would be more consistent 
with the doctrine of the court, however, to adopt a more liberal view. 
Since a gift causa mortis is valid if made with intent to take effect 
on death, it would seem that it would be sufficient if it were made in 
anticipation of death which ensues, within a reasonable length of time, 
from the contemplated peril. This presupposes an objective standard, 
to be used in determining whether the gift was made with death in 
view. What constitutes a reasonable length of time should be left for 
decision as the cases arise.1® 

As the length of time between the donor’s declaration of gift and 
his death lengthens, certain collateral problems increase in importance. 
Just what title does the donee have in this interim period? For example, 
if the gift is cash, may the money be used by the donee before the 
death of the donor? May the donee have the use of an automobile, a 
ring, or other personal items? If the gift consists of shares of corporate 
stock, and dividends are declared before the donor’s death, to whom 
are they to be paid? To whom are they to be taxed? 

A subsequent will does not operate until the decease of the donor. If 
it is merely a general bequest of the testator’s property, it cannot re- 
voke a previous gift causa mortis since title to the gift has already 
vested in the donee.'* Is this rule still valid under the present doctrine 
of the Wisconsin court? 

The court indicated that it might be important to determine, as to 
collateral matters, whether title passes during the life or at the death 
of the donor. If the possibility of death is at all remote, the donor will 





18 See Hoks v. Wollenberg, 209 Wis. 276, 279, 280, 243 N.W. 219, 220 (1932). Crooks 
v. The First National Bank of Baraboo, 83 Wis. 31, 36, 52 N.W. 1131, 1132 (1892), does 
not preclude a gift made in anticipation of death from such a cause. The problem was 
not directly involved in any of the Wisconsin cases. 

16 Brown, Personat Propgrty, § 54, p. 146 (1936). 

( a7 _— v. The First National Bank of Baraboo, 83 Wis. 31, 36, 52 N.W. 1131, 1132 
1892). 

18 For a discussion of the problems involved in a consideration of this point see Brown, 
Parsonat Propsrty, § 54, pp. 144-146, 147, 148 (1936). 
1® Brown, Persona Property, § 55, p. 151 (1936). Compare 24 Am. Jur. 762. 
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probably have these problems in mind. Though the words in which the 
gift is phrased may serve as a guide, the intent of the donor should be 
controlling. 

If title is not to vest until the death of the donor, the donee’s enjoy- 
ment of the usual incidents of ownership should be postponed until 
that time. The gift is then essentially testamentary, and it should be 
held to be revoked by donor's subsequent will making a general bequest 
of his property. 

But if the title vests presently the donee should be allowed the or- 
dinary privileges of ownership from the time of the declaration of 
gift so long, however, as the donor's right to revoke the gift is not 
thereby impaired. An invasion of the corpus of the gift would be pro- 
hibited. If the subject of the gift were cash, for example, the donee 
could not use the money until the death of the donor. Dividends on 
’ stock, however, should be paid to the donee. The general rule, that the 
gift is not revoked by a subsequent will making a general bequest of 
donor's property, should still apply. 

Since, under the present doctrine of the court, delivery is all-im- 
portant, it is to be expected that convincing proof will be required on 
this point. 

In the case of gifts inter vivos, most courts have held that a gift to 
take effect in the future, on condition precedent, is invalid®®. Further, 
if it is not to go into effect until the death of the donor it is testamentary 
and invalid if not executed in accordance with the Statute of Wills. 
However, it is possible to make a valid present gift, postponing the 
donee’s enjoyment of it to some future date.”! 

Such a distinction seems without real basis. Wisconsin follows the 
majority rule. However, it would be entirely consistent with In re 
Nol’s Estate to hold that, if the donor makes a valid delivery of per- 
sonalty, with a clear intent to make an irrevocable gift, it would be 
valid as a gift inter vivos even though on condition precedent. As in 
gifts causa mortis, the requirement of delivery would guard against 
possible fraud, or ill-considered gifts. 


Danret R. MANDELKER 


MUNICIPAL CORPORATIONS—TORT  LIABILITY—PUBLIC 
NUISANCES. In the recent case of Pohland v. City of Sheboygan’ the 
plaintiff was injured when a toboggan, upon a slide provided by 
the city for recreational purposes precipitated into an unguarded, aban- 





20 Estate of Salzwedel, 171 Wis. 441, 177 N.W. 586 (1920). 
*1 Brown, Personat Property, § 48, p. 119 (1936). 


1251 Wis. 20, 27 N.W.(2d) 736 (1947). 
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doned stone quarry. The Wisconsin Supreme Court held he could not 
recover from the city on the theory that the quarry constituted a public 
nuisance. 

The court distinguished the case of Robb v. City of Milwaukee? wherein 
the city was held liable for creating a public nuisance in maintaining 
a ball park. The playing of baseball therein rendered a public sidewalk 
adjacent to the field unsafe and dangerous to pedestrians, and the city, 
although acting in a governmental capacity in maintaining the play- 
ground, was not acting in that capacity toward the plaintiff. The court 
in the instant case states that the nuisance theory applied in the Robb 
Case was based solely on the fact that the plaintiff was injured while 
walking on a public street and on the rule that anything that creates 
danger to one using a public street is a public nuisance. ‘“The plaintiff 
in that case was not availing herself of the instrumentality maintained 
by the city for the pleasure and benefit of its citizens. The relation of 
governor and governed did not exist.’’* 

In an excellent article by Edward Weinberg in 1941 W.L.R. 540, the 
author states: 

In common with the courts of other jurisdictions which have not 

entirely abolished the doctrine of immunity, the Wisconsin court 

has developed a mass of fiction and formulae in an effort to cir- 


cumvent the rule of nonliability without the aid of the legislature. 

The cases fall into the following main groupings: 

A. Cases adopting the distinction between proprietary acts and 
governmental functions. 

B. Cases imposing liability on municipal corporations for tort 
where the relation is that of one — to another, rather 
than that of governor to governed. 

C. Cases imposing liability on municipal corporations for nui- 
sances created and maintained by them... 

From an analysis of the individual cases in which these formulae 

have been developed, it is apparent that the court has not always 

carefully considered fe es which pattern should be used in a 

given case...Consequently, we find at times a combination of these 

patterns relied upon, or variations of them, or a particular pattern 
used inadvisedly in a given case, necessitating hair-splitting dis- 
tinctions and frequent reconsideration of former holdings to rec- 

oncile the case... . 


The court in the Robb Case, apparently appreciating the chaos and 
confusion created by conflicting case decisions in Wisconsin, composed 
a comprehensive review and restatement of the doctrine of municipal 
tort liability in regard to public nuisances. 





2 241 Wis. 432, 6 N.W.(2d) 222 (1942). 
3 Pohland v. City of Sheboygan, 251 Wis. 20, 22, 27 N.W.(2d) 736, 737 (1947). 
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The general rule is that a municipality has no more right to create 
a nuisance than a private corporation, and when it does so, it is liable 
for resulting injuries.‘ A majority of jurisdictions hold that a munici- 
pality is liable if it creates or maintains a nuisance even in the course of 
a governmental function.* What, then, is the Wisconsin rule? 

The first Wisconsin case involving the question of a municipality's 
liability for creating a nuisance was Harper v. Milwauwkee.® It was there 
stated that a municipal corporation has no more right to erect and maia- 
tain a nuisance than has a private individual, and an action may be 
maintained against such corporation for injuries occasioned by a nui- 
sance for which it is responsible. In Bernstein v. Milwaukee’ it is expressly 
stated that the governmental function rule does not apply where the 
municipality is maintaining a public nuisance. 

There is a class of Wisconsin cases, however, that comes close to 
ruling that even though a thing maintained by a municipality consti- 
tutes a public nuisance, the exemption from liability applies when the 
nuisance is created in the course of performing a governmental function. 
Such are the playground, swimming pool and coasting cases.* The 
court’s explanation of these cases, however, is based on other premises. 
The case of Skiris v. Port Washington, for example, came up on demurrer 
to the complaint. A boy coasting was injured when he struck a sleigh 
which had been left standing in the street by an adjoining landowner. 
The city, by blocking the use of a cross street from traffic, had set off 
the roadway for coasting. The court construed the complaint as stat- 
ing a cause of action for negligence in not removing an obstruction 
created by another, as distinguished from creating the nuisance it- 
self. It thereby exonerated the city under Section 81.15 of the Statutes, 
which imposes liability on a city for failure to maintain its streets 
free from defects which endanger travelers, on the ground that no 
notice of injury was served as required in such case. 

Somewhat similar reasoning was propounded in the principal case. 
The court ruled that the true basis of the cause of action was negligence 
in not guarding the quarry by a barrier reasonably sufficient to prevent 
sliding into it and, therefore, the doctrine of exemption from liability 
while in performance of a governmental function applies. ‘“This case 





*38 Am. Jur. 355. See 4 Inx. L. Q. 28, “A municipal ee is responsible for 
nuisances committed by it irrespective of the function it may then be engaged in." 

575 A.L.R. 1199; 6 McQuitiin, Municrpat Corporations (Ist ed) § 2641. 

* 30 Wis. 365 (1872). 

7 158 Wis. 576, 149 N.W. 382 (1914). 

8 See Grinde v. Watertown, 232 Wis. 551, 288 N.W. 196 (1939); Virovatz v. eK 
211 Wis. 357, 247 N.W. 341 (1933); Erickson v. West Salem, 205 Wis. 107, 236 N.W. 
579 (1931); and Schultz v. Milwaukee, 49 Wis. 254, 5 N.W. 342 (1880). 

* 223 Wis. 51, 269 N.W. 556 (1936). 
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cannot be wangled under the Robb Case by saying that the abandoned 
quarry being used as a swimming pool was a nuisance to users of the 
toboggan slide...’’!° 

The distinction devolved from the Robb decision is not only ‘“‘hair- 
splitting’’ but hair-raising as well! In the Robb Case the plaintiff re- 
covered because she was in a situation comparable to that of an ad- 
joining landowner who is injured by a nuisance created by a city. She 
was not availing herself of the benefit of the instrumentality furnished 
by the city for the general good of the community and the relation, 
therefore, of governor and governed did not exist. Justice Fairchild’s 
dissenting opinion in the Robb Case seems preeminently sound: 

The majority seek to distinguish this case by saying that although 
this is a governmental function, the city is not acting in a govern- 
mental capacity toward this plaintiff. This is a distinction which 
seems to me without merit.{The conduct of such recreational facil- 
ities was not solely for the benefit of the participants in the game, 
but was also to promote the general welfare of the community 
including that of these plaintiffs. It seems to me that if a function 
is by nature governmental, it is of that nature regardless of who 
may be affected by it"... The very classification of an activity as a 
governmental function implies an act for the general welfare and 
is inconsistent with the idea of separating the participants from the 
general public... . 
Confining the relation of governor and governed to those inside 
the apo pri really puts the case in the field of negligence with 
users of the playground assuming any risks...If this was a public 
nuisance, maintained by the city in a governmental capacity, then 
the city should be liable or not wlthent regard to the position 
occupied by the injured person.'* 

Regardless of how rational the foundation of the Robb formula may 
be, it apparently is here to stay. It was cited with approval in the very 
recent case of Holl v. City of Merrill'* wherein the county was held liable 
to the plaintiff for the creation of a nuisance, even though the premises 
were maintained generally in the discharge of a governmental func- 
tion,'® since the county was a landowner abutting the sidewalk; its 
active interference with the sidewalk constituted a nuisance, and its 
relation to plaintiff was not that of governor and governed. It was 





10 Pohland v. City of Sheboygan, 251 Wis. 20, 22, 27 N.W. (2d) 736, 737 (1947). 

1.6 McQurtiin, Monicrpat Corporations (2d ed.) 773, § 2795. 

12 Tealics inserted by author. 

18 Robb v. City of Milwaukee, 241 Wis. 432, 444, 6 N. W. (2d) 223, 227 (1942). 

14 — Wis. —, 28 N.W. (2d) 363 (1947). 

15 See Hasslinger v. Hartland, 234 Wis. 201, 290 N.W. 647 (1940); Bunker v. Hudson, 
122 Wis. 43, 99 NW. 448 (1904); Schroeder v. Baraboo, 93 Wis. 95, 67 N.W. 27 (1896); 
Hughes v. Fond du Lac, 73 Wis. 380, 41 N.W. 407 (1889); Gilluly v. Madison, 63 Wis. 
518, 24 N.W. 137, 53 Am. Rep. 299 (1885); and Harper v. Milwaukee, 30 Wis. 365 (1872). 
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stated, however, that the rule is to the contrary in cases of alleged 
nuisance arising out of the negligence of city officials acting in a gov- 
ernmental capacity where the relation between the village and the 
person injured was that of governor and governed.'® 
While there are cases which seem to support the broad, general 
statement that municipalities are liable for damages caused by the 
creation or maintenance of a public nuisance, whether in the perform- 
ance of their governmental or proprietary functions, to the same ex- 
tent as other persons or corporations, a close study of the facts does 
not support such a view. As stated in Erickson v. West Salem:" 
Several of them involve the duties of municipalities to maintain 
safe streets. Several involve the invasion of private rights. Some of 
them involve acts of municipalities in their proprietary capacities. 
None of them involves negligence of municipalities, or of their 
officers or servants, in doing lawful things, or in maintaining 
lawful things, while acting in a governmental capacity. 


The Wisconsin rule, therefore, is that a municipal corporation is not 
liable for the creation or maintenance of a public nuisance while per- 
forming a governmental function where the relationship is that of 
governor to governed. 

Carrying this rule to its logical conclusion, it is not surprising to 
find that the court in the instant case held that the fact the city had 
procured insurance under Section 66.18 of the Statutes, authorizing 
insurance to protect the city and its officers from liability, did not render 
the city liable for negligence in performance of a governmental function. 
Nor did the agreement contained in the policy, to the effect that neither 
the insurer nor the city would assert the defense that the injuries in- 
volved were sustained while the city was engaged in the performance 
of a governmental function, estop the city or the insurer from asserting 
such defense since the agreement was unauthorized. A city has no power 
except such as is conferred on it by statute and such as is necessary to 
the exercise of a power so conferred. Where the policy was one of in- 
demnity, but the insured city was not liable under the rule of munici- 
pal nonliability for negligence in performing a governmental function, 
the insurer was not liable. This was not a third party beneficiary con- 
tract. The city was insured—not the general public. 

If today, however, the doctrine of immunity rests upon the presumed 
principle of public policy against the depletion of public funds by 
allowing recovery for damages due to negligence in the performance 





16 Virovatz v. Cudahy, 211 Wis. 357, 247 N.W. 341 (1933); Erickson v. West Salem, 
205 Wis. 107, 236 N.W. 579 (1931). 


17 id. at 111, 236 N.W. 579, 580. 
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of a governmental function from which no financial profit results,'® 
it would not seem unreasonable that a city’s governmental immunity 
should dissolve where, insurance having been procured, the munici- 
pal trust fund will not be dissipated by allowing the plaintiff to re- 
cover. 

The Supreme Court has confessed that it is indeed difficult at times 
to distinguish between actions of nuisance and actions based on neg- 
ligence and that when a city creates a nuisance, it is not exercising a 
governmental function but is doing something forbidden by law.’® 
Still the court adheres to its course of refusing to change the com- 
mon law rule of municipal nonliability for negligence in performing 
governmental functions in the absence of a statute changing such rule. 
In the last analysis, therefore, the court in the principal case is merely 
maintaining its position as submitted in Lindemeyer v. City of Mil- 
waukee.?° 

The whole matter of municipal liability for tort is in such con- 

fusion and uncertainty due to the efforts of the courts to limit what 

has been called ‘the state’s lordly prerogative of wrongdoing’®! 
that it may well be given consideration by the legislature. The 

‘nuisance doctrine’ has so far developed as to indicate that there 

is a growing belief that any wrong committed by a municipality 

may be redressed on the theory that it is a nuisance, thus avoiding 
provisions of the law requiring prompt notice of injury and other- 
wise delaying action against municipalities at a time when the 
municipality may prepare an adequate defense. This is a condition 
not peculiar to Wisconsin but exists in many other jurisdictions. 

Dorotuy Netson SMITH 


TAXATION—POWER OF APPOINTMENT. Considerable confu- 
sion has existed in Wisconsin since our Supreme Court, in the Will 
of Morgan,’ sustained the taxing of the estate which passed by the ex- 
ercise of the power of appointment given to Elizabeth Morgan in the 
Estate of Stephenson.? The Morgan case involved a trust, the corpus of 
which was distributable in installments, three-quarters having been 
distributed prior to her death. By the terms of her father’s will, she 
had the power to appoint the persons who would receive the income 
and corpus in case she died before the corpus had been entirely distri- 





18 Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915); Folk v. Milwaukee, 108 
Wis. 359, 84 N.W. 420 (1900). 

19 Lindemeyer v. City of Milwaukee, 241 Wis. 637, 6 N.W. (2d) 653 (1942). 

20 id. at 644, 6 N.W. (2d) at 657. 

*1 Maguire, State Liability for Tort, 30 Harv. L. Rev., 20, 37. 


1227 Wis. 288; 277 N.W. 650; 278 N.W. 859 (1938). 
2171 Wis. 452; 177 N.W. 579 (1920). 
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buted to her. Mrs. Morgan exercised the power of appointment. Al- 
though Section 72.01(5)* of the Wisconsin Statutes clearly taxes the 
exercise or non-exercise of a power of appointment in the estate of the 
donee, the difficulty which arose was due to the fact that the property 
which passed to the beneficiaries in the Morgan estate had already been 
taxed to them as contingent remaindermen in the Stephenson estate 
under Section 72.15(8) of the Statutes. 

The Supreme Court, in the Will of Morgan‘ did state by way of dicta: 

If error was committed in the determination of the tax in the Steph- 

enson estate it cannot be corrected in the estate of Morgan. 
but this left entirely unanswered the question as to whether the State 
Department of Taxation should tax property subject to a power of 
appointment both in the estate of the donor of the power, and in the 
estate of the donee. 

The 1947 legislature, in an attempt to correct the confusion that has 
existed since 1938, added a new section to our Inheritance Tax Laws 
which reads as follows: 

72.15(8m) A transfer of an estate for life or for years accompanied 

by a power of appointment shall be taxed to the life or term tenant 

as a transfer of absolute ownership.® 

The above cited section definitely settles the question that the en- 
tire estate shall be taxed to the donee of the power, in the estate of the 
donor of the power and no tax shall be levied in that estate to those 
taking under either the exercise or non-exercise of the power. 

While this new section has cleared away the confusion existing in 
Wisconsin in regard to the taxing of powers of appointment, it is sub- 
mitted that it also made the use of powers of appointment an expensive 
luxury in which most testators will not desire to indulge. 

Both the Federal and State Governments have taxed the exercise of 





* **72.01(5) Transfer Under Power Of Appointment. Whenever any person or corpora- 
tion shall exercise a power of appointment derived from any disposition of property, 
made either before or after the passage of section 72.01 to 72.24, inclusive, such appoint- 
ment, when made, shall be deemed a transfer taxable under the provisions of section 
72.01 to 72.24, inclusive, in the same manner as though the property to which such ap- 
pointment relates belonged absolutely to the donee of such power, and had been be- 
queathed or devised by such donee by will; and whenever any person or corporation 

ing such a power of appointment so derived shall omit or fail to exercise the same 
within the time provided therefor, in whole or in part, a transfer taxable under the pro- 
visions of section 72.01 to 72.24, inclusive, shall be deemed to take place to the extent 
of such omission or failure, in the same manner as though the persons or corporations 
thereby becoming entitled to the possessions or enjoyment of the property to which such 
power related had succeeded thereto by a will of the donee of the power failing to exer- 
cise such power, taking effect at the time of such omission or failure.’ 


* 227 Wis. 288, 295. 


5 Wis. Laws 1947, c.372. 
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general powers of appointment since quite early in the history of 
inheritance tax laws.*® 

Under the present Federal Statute, property subject to a power of 
appointment is taxed in the estates of the donor and of the donee, 
except in certain limited situations, where it is not considered to pass 
in the estate of the donee. The exception referred to is accomplished by 
defining power of appointment to exclude power to appoint within a 
class including no other than spouses and descendants of the donor or 
donee, and for certain designated charitable and public purposes.’ 

The Federal Government seems to have recognized the advisability 
of allowing and encouraging the use of powers of appointment by 
testators, in these limited types of cases. It seems that this exception 
is a reasonable one because it provides a testator an opportunity to 
provide for his wife, and also to allow her to distribute his estate at 
her death, instead of requiring him to make an inflexible distribution 
by way of vested remainders. Circumstances may change due to sick- 
ness or misfortune so that a much greater share of his estate should go 
to one of his children instead of being divided equally; by the use of 
a power of appointment the testator can provide for the change in 
circumstance which may arise. ® 

Wisconsin has never provided any exception for special powers of 
appointment and has taxed the exercise and non-exercise alike.® 

As far as general powers of appointment are concerned, it is felt that, 
in general, the new tax statute exacts from the estate exactly what it 
should, because a person who is given a life estate coupled with a 
general power has for all purposes a fee in the property, and should be 
taxed accordingly. If the estate consists of a general testamentary power 
the donee can not convey the remainder to herself. She can, however, 
will it to her estate, and thus she does control many of the incidents of 
ownership, and it is not unreasonable to tax what she receives as if 
she had received a fee in the estate.!° 

However, when the power which she possesses is special, and limited 
to a small group of persons, she cannot exercise control over the entire 





6 Wis. Srat. (1945) § 72.01(5); 56 Srar. 942 (1942), 26 U.S.C. § 403 (1942). 

7 §6 Srar. 942 (1942) 26 U.S.C. § 403 (1942) Inr. Rev. Cong, § 811(f) (2). 

8 See 52 Harv. L. Rev. 929 (1939), in which Profs. Griswold and Leach discuss the 
relative merits of powers of appointments and Leach’s defense of powers similar to this 
and the desirability of exempting them from taxation. 

( ® = Srart. (1945) § 72.01(5); See also Montague v. State; 163 Wis. 58, 157 N.W. 508 
1916). 

10 RusraTEMENT, Property, § 328 and 329 (1932) for an illustration of how this prop- 
erty can be reached by creditors; Also Federal Bankruptcy Act of 1938, § 70a 52 Stat. 
879 (1938), 11 U.S.C. 110 (1938). 
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estate, but is in reality merely the agent of the donor, distributing his 
property with only a small amount of discretion vested in her. 

Using the limited type of special power that the Federal Govern- 
ment has seen fit to encourage, several examples have been worked out 
to see how this type of testamentary disposition fares in Wisconsin. 


Example #1: 

Estate of $1,000,000 after deductions. 

H to W for life, er pe of appointment among our three child- 

ren. Assume age of W is 72 years. 

Under the new Statute W would be taxed as if she were possessed of 
a fee, the total tax being $112,060.00.'! This tax would then be de- 
ducted from the corpus of the estate,’* thus reducing the life estate 
that W will receive. Then upon W's death the estate which she leaves 
is again taxed'® as an exercise of the power of appointment. (This 
second tax would not be assessed under the Federal Statute.) 


Example #2: 

Using the same facts as above, but H, instead of giving W a power 

of appointment, leaves the property to W for life, the remainder 

to his three children equally. 

W’s life interest in the estate would be worth $291,490.00'* and 
the total tax on her interest would be $25,374.96'*. The remainder 
interests would be taxed equally to the three children, total tax to 
each being $19,959.68.'* The total tax on this estate would then be 
$85,254.00, or a saving of $26,806.00 in the estate of the donor alone. 
This saving is accomplished because by taxing the property to W and 
the three children, the progressive features of the tax are not met.?’ 
An additional saving results from the fact that there is no further tax 





11 Wis. Srat. (1945) § 72.02, 72.03 for computation of inheritance tax which totals 
$86,200. Also Wis. Srar. (1945) § 72.74 for computation of emergency tax on inheri- 
tances which totals $25,860. 

12 Estate of Allen, 243 Wis. 44, 9 N.W. (2d) 102 (1943), involving the interpretation of 
§ 72.15(5). In the Allen case the court was faced with the question of whether the inheri- 
tance tax assessed against the life estate of one of the beneficiaries should come out of 
the corpus or from the life estate of the beneficiaries. The court held that the legislature 
had enacted the present statute, which was copied from New York, after the New York 
court had held in the Matter of Tracy, 179 N.Y. 501, 509, 72 N.E. 519 (1904) that the tax 
should come out of corpus without right of recoupment from the life estate. So the words 
“‘out of the property transferred’’ of the Statute should be given the construction placed 
upon them by the New York court and sustained the lower court determination that 
the entire tax should come out of corpus. 


13 Wis. Star. (1945) § 72.01(5). 


4 Life expectancy at age 72 is 5.8298 years. Rate of interest is 5%. 5% of $1,000,000 is 
$50,000. This, multiplied by the life expectancy equals $291,490. 


15 See F.N. 11 for method of computation. 
16 Td. 
17 Wis. Srat. (1945) § 72.03. 
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to be assessed when W dies,'® as there is in Example #1. Furthermore, 
the saving of the tax in the decedents estate here will result in a greater 
life income to W as the corpus is depleted by a smaller tax.'® 


From the examples cited it can easily be seen that in Wisconsin it is 
an expensive luxury to indulge in the use of powers of appointment, 
and despite the encouragement given to this device by the Federal 
Government, most Wisconsin residents will not be able nor care to 
take advantage of the Federal exemption. 

Cartes W. WEBSTER JR. 


THE ‘‘CLEAR AND PRESENT DANGER” TEST IN CONSTITU- 
TIONALITY OF PROCEEDINGS TO PUNISH FOR CONTEMPT 
BY PUBLICATION DURING PENDING CASE. Since the decision 
in Bridges v. California,’ there has been speculation over the meaning 
of the ‘‘clear and present danger’’ test in the field of state convictions 
for contempt by publication. The recent case of Craig v. Harney? in- 
dicates that this highly controversial question has become, over the 
past half dozen years, no less the subject of irreconcilable difference 
of judicial opinion. 

The facts are of particular interest because they constitute a clearer 
challenge to fair trial than was present in either the Bridges case or 
Pennekamp v. Florida.* The County Court of Nueces County, Texas, 
was the scene of a forcible detainer action in which the plaintiff 
sought to regain possession of commercial premises from the agent of 
one Mayes, who was absent in the armed services. The defendant 
claimed possession under a lease which plaintiff contended had been 
breached by non-payment of rent. The litigation, obviously, was pri- 
vate in nature, in contrast to that involved in the Bridges case. The 
trial was before a judge who was not a lawyer. The judge instructed 
the jury to return a verdict for the plaintiff, and after three such in- 
structions and two refusals by the jury, the jury complied, stating that 
in so doing it acted against its conscience and under coercion of the 
court. Defendant moved for a new trial. 





18 Cf. however Wis. Srat. (1945) § 72.15(7). This section has never been construed by 
the court. 


19 243 Wis. 44, 9 N.W. (2d) 102 (1943). For an explanation of the case, see footnote 12. 


1314 US 352 (1941). 

2 —US—(1947), 67 Sup. Cr 1249, 91 L. Ed. 1142. 

3 328 US 331 (1945). The question has been before the United States Supreme Court 
only in these three recent cases. The ‘‘clear and present danger’’ test was adopted in the 


Bridges case, when the court refused to accept the ‘‘reasonable tendency to obstruct 
justice’’ test which had been generally used by state courts. 
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Petitioners are a publisher, an editorial writer and a news reporter 
of newspapers published in Corpus Christi, Texas.‘ These were the 
only newspapers of general circulation in the county and were under 
common control. During the course of the trial, and before the County 
Court ruled on the motion for new trial, petitioners published the 
news items, articles and editorials involved here.5 

The publications criticized the judge for taking the case from the jury 
and called the ruling for a directed verdict ‘‘arbitrary action’’ and a 
“travesty on justice.’" They reported that groups of local citizens were 
disturbed over the ruling and seeking to have it changed and that one 
group in particular considered the ruling to be ‘‘a gross miscarriage 
of justice.’ There was comment to the effect that it was unfortunate 
that the judge was a layman instead of a lawyer, and that the judge’s 
behavior had properly brought down ‘‘the wrath of public opinion up- 
on his head."’ The reading public was not informed that the real issue 
of the case was whether a post-dated check constituted a valid tender 
of the rent money. 

The County Court cited petitioners for constructive criminal con- 
tempt, and determined that the reports and editorials were designed 
falsely to represent to the public the nature of the proceedings and to 
prejudice and influence the court in its ruling on the motion for a new 
trial then pending.* Petitioners were sentenced to jail for three days. 





* Corpus Christi is reported to have a population of around 60,000. Nueces County's 
population is placed at about 92,000. 


5 Because the May 30, 1945 editorial presents a fair sample of the tone and content of the 
ublications, it is reproduced here in part: ““Browning’s behavior and attitude has brought 
lown the wrath of public opinion upon his head, properly so. Emotions have been ag- 

gtavated. American people simply don't like the idea of such goings on, especially when 
a man in the service of his country seems to be getting a raw a . . . Then the plain- 
tiff's counsel offered a motion for an instructed verdict for his client. It was granted im- 
mediately, without having him cite his authority or without giving the defendant's 
attorney a chance to argue against it. That was the travesty on justice, the judge's re- 
fusal to hear both sides. ‘That's where a legal background would have served him in good 
stead. It is difficult to believe that any lawyer, even a hack, would have followed such 
high handed procedure in instructing a jury. It’s no wonder that the jury balked and 
public opinion is outraged. The fact that a serviceman is involved lends drama to the 
event. But it could have happened to anyone, it can happen to anyone, with a layman 
sitting as a judge in a case ae fine points of law are involved. True, the idea that only 
lawyers are qualified to occupy most public offices has been run into the ground and in 
most instances a competent layman would be better qualified, but the county judge's 
office is an exception. He should be a competent attorney as well as a competent business- 
man. It’s a tragedy in a case of this sort that the court where the controversial decision 
was handed down is the court of last resort. It's too bad that appeal can’t be made to a 
district court and heard by a judge who is familiar with pro ocedure and able to 
interpret and weigh motions and arguments by a g counsel and to make his decisions 
accordingly. . . There is no way oT hecnlia whether justice was done, because the first 


rule of justice, giving both sides an opportunity to be heard, was repudiated."’ 


* The Texas Court of Criminal Appeals found, specifically, that since ‘‘the publications 
and their purpose were to impress upon Judge Browning (a) that unless he granted the 
motion for a new trial he would be siesta 


to suspicion as to his integrity and fairness 























January] NOTES AND COMMENTS 127 


The Texas Court of Criminal Appeals denied petitioners’ writ of 
habeas corpus, stating: ‘‘. . .there is no escape from the conclusion that 
it was the purpose and intent of the publishers. . .to force, compel and 
coerce Judge Browning to grant Mayes a new trial. The only reason or 
motive for so doing was because the publishers did not agree with 
Judge Browning's decision on the conduct of the case. According to 
their viewpuint, Judge Browning was wrong and they took it upon 
themselves to make him change his decision.’’’ The Bridges case was 
distinguished on the ground that the trial there was of public concern, 
the publications threatened merely future adverse criticism and the 
views of the publisher were already well-known. 

Petitioners were granted certiorari ‘‘because of the importance of the 
problem and because the ruling of the Texas court raised doubts 
whether it conformed to the principles announced in Bridges v. Caléf- 
ornia, 314 US 252, and Pennekamp v. Florida, 328 US 331.” 

The majority opinion was by Justice Douglas. There was a brief 
concurring opinion by Justice Murphy. Separate dissenting opinions 
were filed by Justice Frankfurter, with whom Chief Justice Vinson 
concurred, and Justice Jackson. 

Justice Douglas, while pointing out that the articles ‘‘were by any 
standard an unfair report of what transpired,’’ announced that the 
majority was unable, by any stretch of imagination, to find in them 
“any imminent or serious threat to a judge of reasonable fortitude.”’ 
Concerning the editorials, Justice Douglas again conceded: ‘“This was 
strong language, intemperate language, and, we assume an unfair 
criticism.’’ But upon applying the test, the court concluded: 

Giving the editorial all of the vehemence which the court below 

found in it we fail to see how it could in any realistic sense create 

an imminent and serious threat to the ability of the court to give 
fair consideration to the motion for rehearing. 

The court's six-judge majority felt that a trial judge of ‘‘fortitude’’ 
should not permit himself to be distracted by jeers of this nature, ema- 
nating from the mouth of the press. The requisites of judicial aloofness 
are set forth as follows: ‘‘Judges who stand for reelection run on their 
records. That may be a rugged environment. Criticism is expected. 
Discussion of their conduct is appropriate, if not necessary.’’ And fur- 





and to odium and hatred in the public mind; (b) that the safe and secure course to avoid 
the criticism of the press and public opinion would be to grant the motion and disqualify 
himself from again presiding at the trial of the case; and (c) that if he overruled the motion 
for a new trial, there would be produced in the public mind such disregard for the court 
over which he presided as to give rise to 2 purpose in practice to refuse to respect and obey 
any order, judgment, or decree which he might render in conflict with the views of the 
public press."’ 193 S.W. 2d 186 at 189. 


7193 S.W. 2d 186 at 188-189. 
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ther: ‘‘Judges are supposed to be men of fortitude, able to thrive in a 
hardy climate.’’ The action of the Texas Court of Criminal Appeals, 
affirming Judge Browning's determination that the criticism came 
dangerously close to influencing his decision, was reversed on the 
ground that the publications, taken in the light of the surrounding 
circumstances, failed to constitute a ‘‘clear and present danger’’ of 
subverting the judicial process. The proceedings in contempt must 
therefore be considered an improper limitation of the guarantee of 
freedom of press, and hence, a violation of the ‘‘due process’’ clause of 
the Fourteenth Amendment. 

Justice Murphy, concurring, points out that the importance of the 
problem raised ‘‘cannot be overemphasized,’’ and that ‘‘Any inroad 
made upon the constitutional protection of a free press tends to under- 
mine the freedom of all men to print and read the truth.”’ 

Justice Frankfurter’s dissent takes issue with the majority's use as 
authority here of cases involving the contempt power of federal courts, 
since ‘‘it is an inadmissible jump from finding that conduct is not con- 
tempt within the federal act, to finding that an exertion of State power 
offended the Fourteenth Amendment."’ It is emphasized that however 
earnestly the rights of freedom of speech and press must be defended, 
the right of litigants to their ‘‘day in court’’ is one that must be guarded 
with equal jealousy. 

In the court’s opinion, Justice Douglas had stated: 

If the point had been made in a petition for rehearing, and reduced 

to lawyers’ language, it wari be of trifling consequence...The 

editorial challenged the propriety of the court’s procedure, not the 
merits of its ruling.*® 
Justice Frankfurter took issue with this proposition, contending: 

We cannot say that the Texas Court could not properly find that 
these newspapers asked of the judge, and instigated powerful sec- 
tions of the community to ask of the judge that which no one has 
any business to ask of a judge, except the parties and their counsel 
in —_ court, namely, that he should decide one way rather than 
another. 


The propriety of the court’s procedure was very much at issue on the 
motion for new trial. Justice Frankfurter was impressed by the neces- 





8 Comment, 15 So. Cauir. L. Rev. (1942) 367, is interesting in this regard. The writer, 
reviewing the Bridges case, approved both the result and the use of the ‘‘clear and pres- 
ent danger’’ test in this field. In answer to the contention that the test does not apply, 
he submits as an example of matters that could be held to come within the test, publi- 
cations which amount to an ‘‘out of court argument on a pending issue." The notewriter 
feels that generally the distinction should be made between those utterances which merely 
“tend to fold the judiciary in disrespect’’ and those which are “‘serious’’ in that they 


‘tend to prejudice impartial judgments in a pending case."’ 
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sity that any ‘‘points’’ that are made be made in the courtroom, in the 
presence of both parties. There is no rebuttal to what the judge might 
read in the newspapers, after the trial is over, and before the decision 
is reached. There is no explaining to the unsuccessful litigant, that he 
has had his ‘‘day in court’’ when, however erroneously, he becomes 
convinced that his failure was effected by the out-of-court blasts of a 
newspaper. While the newspaper has the privilege and the duty to 
report the proceedings, according to Justice Frankfurter, there is time 
enough to criticize the outcome when the case is over. This view is 
supported with a quotation from Justice Holmes’ opinion in Patterson 
v. Colorado:* 

When a case is finished, courts are subject to the same criticism as 

other people, but the propriety and necessity of preventing inter- 

ference with the course of justice by premature statement, argu- 
ment or intimation hardly can be denied. 

In a separate dissent, Justice Jackson urges that the state of Texas’ 
determination that there was in this fact situation a grave danger to 
the orderly functioning of its judicial processes is not so unreasonable 
as to justify reversal. Arguing from this, he asserts that it is even more 
improper to hold that the traditional remedy of contempt was an un- 
constitutional one.'° Justice Jackson, pragmatically, takes issue with 
‘the myth that judges are not as other men are, and that therefore 
newspaper attacks on them are negligible because they do not pene- 
trate the judicial armor."’ He asserts that here ‘‘the judge was put in 
a position in which he either must appear to yield his judgment to 
public clamor or to defy public sentiment.’’ The fact that Judge 
Browning may not have yielded to either temptation should be im- 
material. If he was ‘‘diverted from the calm consideration of the litiga- 
tion before him by what he regarded as a duty to institute a contempt 
proceeding of his own against his tormentors’’ that should be sufficient 
to support the state of Texas’ view that its judicial processes had been 
tampered with to the detriment of the litigants. Justice Jackson adds: 
“I do not know whether it is the view of the Court that a judge must 
be thick-skinned or just thickheaded, but nothing in my experience 
or observation confirms the idea that he is insensitive to publicity.”’ 

The Jackson opinion forcefully contends that in defending the consti- 
tution, the court must not stand at the threshold of one constitutional 





* 205 US 454. 


10 Fox, History or Contempr or Court (Oxford, 1927) traces the development of the 
court’s contempt powers, including a thorough discussion of contempts by publication. 
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right, defending it so unconpromisingly that another right, of equal 
or perhaps greater significance, is repelled, lame and bleeding." 
Every other right, including the right of a free press itself, may 


depend on the ability to get a judicial hearing as dispassionate 
and impartial as the weakness inherent in men will permit. 


It is ventured that the decision in the Harney case brings us no closer 
to the criteria for determining what fact situation will meet the ‘‘clear 
and present danger’’ test than did the Bridges case, where, in a five- 
four decision, the test was first adopted. At that time, a number of 
commentators indulged in speculative predictions as to the meaning 
of the test in the field of judicial contempts.'? It can be pointed out 
again’*® that while the test has practical validity in determining 
whether there is actual danger of the destruction of the government, 
as a whole or in any of its parts, it has no bearing or materiality when 
applied to the coercion of the judicial mind. The determination as to 
when words present an ‘‘imminent danger’’ of leading to insurrection, 
or fomenting a breach of peace, or organizing criminal syndicalism, 
though concededly difficult in given fact situations, nevertheless seems 
possible of accomplishment by rational process. Testing whether 
printed or spoken words constitute a ‘‘clear and present danger”’ 
of subverting the judicial process, however, leaves courts with re- 
sults reached by undisclosed convictions or, what is even worse and 
perhaps more likely, mere viceral sensation. Danger to the govern- 
ment’s physical control over its territories can be regarded objectively. 
The possible effect on the mind of the judge being subjected to an 
ostensibly intimidating attack and on the mind of the individual 
litigant whose day in court has become a mere sideshow while his case 





1 Justice Frankfurter, in his lengthy dissent in the Bridges case, had also emphasized 
this point. He stated, at p. 282: ‘‘Free speech is not so absolute or irrational a conception 
as to imply paralysis of the means for effective protection of all the freedoms secured by 
the Bill of Rights.’’ 

12 Note, 26 Minn. L. Rev. (1942) 552, concludes: ‘‘It seems reasonable to suggest that 
the future attitude of the Supreme Court toward contempt proceedings will be determined 
by the same outside influence which the power of contempt purports to eliminate from 
the courtroom—the power of public attitude.’’ Justice Jackson's closing remarks, in his 
dissenting opinion (Harney case), suggest still another ‘‘outside influence.’’ See also: 30 
Ix. B. J. (1942) 330, 27 Iowa L. Rav. (1942) 467, 27 Corn L. Q. (1942) 165, and 15 So. 
Cautr. L. Rav. (1942) 367. 

18 Note, 19 NYULQ Rav. (1942) 307, commented on the adoption of the test in the 
Bridges case as follows: ‘‘Where the government seeks to preserve its own existence such 
a Severe test would appear desirable in order to prevent suppression of written or spoken 
matter when the danger of disorder is remote. Since the contempt power is ostensibly 
necessary to the existence of the judicial arm of the government, it would seem that the 
same imminence of danger should be required before it might be exercised to curtail 
freedom of expression. It is to be noted, however, that the evil here is not destruction of 
the government, but coercion of the judiciary."’ 
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is argued on the newsstands, are too subjective to be measured by 
such supposed criteria. 

Since the court should turn its judicial back on newspaper attack 
against the contentions of one or another of the litigants in a pending 
case, then what will constitute a ‘‘clear and present danger’’ to the 
administration of justice? Indeed, whatever in the realm of theory 
may remain of the contempt power in this field, there will be, in prac- 
tice, few if any courts bold enough to assert it. If the test still may be 
met by evidence of a mustering of physical force against the judge, as 
Justice Frankfurter suggests, then is it not the governmental rather 
than the judicial process that is challenged? Can we not assume that 
the state militia stands between the judge and the lynching post? Be- 
cause the wrong is less capable of demonstration, quaere whether the 
court should feel that it is of less danger, or need be guarded against 
less vigilantly. 

There is understandable antagonism toward the use of the contempt 
proceedings in this type of case. The court emphasizes that the ruling 
is limited to the suppression of freedom of press by so summary and 
drastic a proceeding. The way still remains open for the state to make 
such conduct criminal by means of a penal statute. Presumably, with 
a court other than the one violated against sitting in judgment, the 
proceeding would meet the test of constitutionality. Although it went 
unmentioned, the majority may have felt that if the judge under attack 
feels himself so emotionally upset as to be unable to arrive at a fair 
result in the case before him, he is the more manifestly incapable of 
determining the issues of the contempt action with fairness. That due 
process requires trial by an impartial and unprejudiced judge having no 
personal stake in the outcome is settled.’ It is anomolous that the 
majority, while entertaining so optimistic a view of judicial level- 
headedness, should base its result on a conviction that the offended 
court will be tempted to misuse the traditional remedy of contempt. 

The holding in the Harney case is founded on the assumption that 
judges will be unaffected by criticisms and coercive attacks because of 
their assumed fortitude and ‘‘steady devotion to duty.’’ Any more 
than this—the actual imminence of physical disorder and violence— 
must be considered, as in fact it is, a challenge to the governmental 
rather than to the judicial process. 

Quaere whether, with this the practical result, it would not have 
been more fortunate had the camouflage of a ‘‘test’’ been openly aban- 
doned and the result founded on the proposition that the use of con- 
tempt power in this field is entirely unwarranted and ipso facto, a 





“4 Tumey v. Ohio, 273 US 510. 
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violation of due process. It might then be clearly left to the state 
legislatures to devise methods of handling their respective problems 
in this field by the ordinary processes of the criminal law. 


Joun C. WickHem 

















TAX ASPECTS OF SURVIVOR-PURCHASE AGREEMENTS 
Georce J. Larkin anv Lego R. LicuTer 


Death respects neither man nor his business. Often a valuable business 
is sacrificed because of the pressing need for cash to pay probate expenses, 
debts, estate and inheritance taxes. Death may thus place the continued 
existence of a business in jeopardy and make uncertain the interest of 
surviving business associates. Wise business men should, therefore, 
plan for death as well as for life. This is true whether the business is 
operated as a sole proprietorship, a partnership or a close corporation. 

When a sole proprietor dies, his business becomes part of his estate 
and is subject to probate proceedings. The executor will normally has- 
ten to liquidate it. Probate courts frown upon the operation of a busi- 
ness by an estate! unless there are express instructions in a will to do 
so.? Moreover there is always the possibility that the executor may be 
held personally liable.’ 

The partnership is equally vulnerable. It is dissolved upon the death 
of a partner and its affairs must be wound up.‘ During this process, 
the surviving partners act as trustees and are accountable to the estate 
of the decedent for all partnership assets and profits.® Provision can, 
of course, be made for the partnership to continue with the estate of 
the decedent as a partner.* To accomplish this, an appropriate agree- 
ment must be executed during lifetime. 

Although the continued existence of a corporation as a separate 





‘ This is an ancient doctrine, enunciated in an early case by Lord Mansfield, as follows: 
**A trade is not transmissible; it is put to an end by the death of the trader. Executors ¢o 
nomine do not usually carry on a trade; if they do so, they run great risk; and without 
the protection of the Court of Chancery, they would act very unwisely in carrying it on.” 
Barker v. Parker, I.T.R. 286 (1786). 


* Unless there is express authority to do so, probate courts frown upon the operation 
of a business by an estate. In re Glass Estate, 235 N.Y. Supp. 229 (1929); Willis v. Sharp, 
113 N.Y. 586 (1889); Hall v. Meriden Trust & Safe Deposit Co., 103 Conn. 226, 130 Atl. 
157 (1925); In re Thurbers Estate, 311 Ill. 211, 142 N.E. 493 (1924); In re Burkes Estate, 
108 Cal. 163, 244 Pac. 340 (1926). 


3 This is true even though the will authorizes the continuation of the business because 
the executor is held to a high degree o! care. 


4 Wis. Stats. (1945) § 123.26 (Untrorm Partnersuip Act.) 


5 Losch v. Marcin, 251 N.Y. 402, 167 N.E. 514 (1929); Fleming v. Fleming, 211 Iowa 
1251, 230 N.W. 359 (1930); Vasiljevich v. Radanovich, 138 Cal. App. 97, 31 P. 2d 802 
(1934); Moffet v. Pierce, 344 Pa. 16, 24 A. 2d 448 (1942). 


* Estate of Friedman, 251 Wis. 180 (1947); Retiring partner or a deceased partner's 
estate can restrain remaining partners from the use of firm name where no provision has 
been made for its retention after the death or withdrawal of a partner. Read v. McKay, 
47 Misc. 435, 95 N.Y.S. 935, 48 A.L.R. 1263 (1905); Hewitt v. Beattie, 106 Conn. 602, 
138 Atl. 795 (1927); Gould v. Gould, 126 Misc. Rep. 54, 213 N.Y.S. 286 (1925). See also 
Fuller, Partnership Agreements for Continuation of an Enterprise After the Death of a Partner, 
50 Yate Law Journat 202 (1940). 
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legal entity does not depend upon the life or death of its stockholders,’ 
the impact of death can be equally disastrous. The continuity or re- 
placement of management, the sale or devolution of the shares of the 
decedent to individuals who, as stockholders, might not serve the best 
interests of the corporation, the disturbance of harmonious working 
arrangements between the majority and minority stockholders, and 
the uncertainty of control are some of the problems that must be faced. 

Frequently the best interests of both the decedent’s family and the 
surviving business associates are served by arranging, during lifetime, 
for the sale of the business interest at death through the medium of a 
survivor-purchase agreement. The decedent's estate and family are thus 
assured of a ready market for the business interest at a fair predeter- 
mined price. Surviving associates are assured of the ownership and con- 
tinued existence of the business.* Disputes and litigation are avoided. 

A survivor-purchase agreement obligates the estate of the decedent 
to sell and the survivors to purchase the business interest at death. It 
is valid and enforceable.*® The mutual promises of the parties constitute 
adequate consideration. It is not testamentary in character.'° When 
such an agreement is between partners or stockholders, it is frequently 
referred to as a “buy and sell agreement.’’ When it provides for a cor- 
poration to purchase the shares of a deceased stockholder, it is known 
as a “‘stock retirement agreement.’’ Where life insurance is used to 
provide funds, such instruments are sometimes called ‘‘business in- 
surance agreements.’” The term “‘survivor-purchase agreement”’ is de- 
scriptive of the class of instruments as a whole and of the purpose they 
are designed to serve. 

Survivor-purchase agreements present many income and estate tax 
problems. A primary question is whether the value of the decedent's 
business interest as determined by the agreement is controlling for fed- 
eral estate tax purposes. 





7 A corporation is an entity separate and apart from the stockholders. In re Mt. Sinai 
pony ay 250 N.Y. 103, 164 N.E. 871, 62 A.L.R. 564 (1924); Bank of Verona v. Stewart, 
223 Wis. 577, 270 N.W. 534 (1936). 


® Groves v. Aegerter, 226 Mo. App. 128, 42 S.W. 2d 974 (1931); Alsworth v. Packard, 
181 Minn. 156, 231 N.W. 916 (1930); Didlake v. Roden Grocery Co., 160 Ala. 484, 49 
So. 384 (1909). 

® Kavanaugh v. Johnson, 290 Mass. 587, 195 N.E. 797 (1935); Rankin v. Newman, 
114 Cal. 635, 46 Pac. 742 (1896); Casey v. Hurley, 112 Conn. 526, 152 Atl. 892 (1931); 
In re Rohrbacher’s Estate, 168 Pa. 158, 32 Atl. 30 (1895) [reversing 14 Pa. Co. Ct. 568, 
3 Pa. Dis. 264 (1894)]; In re Eddy’s Estate, 175 Misc. 1011, 26 N.Y.S. 2d 115, (1941); See 
also 40 Am. Jur. § 311; Notes and cases at 73 A.L.R. 983; Forster, Legal, Tax and Practical 
Problems Partnership Purchase and Sale Agreement, 19 So. Ca. Law Review 1, (1945). 


10 Murphy v. Murphy, 217 Mass. 233, 104 N.E. 466 (1914); In re Fieux’s Estate, 241 
N.Y. 277, 149 N.E. 857 (1925); McKinnon v. McKinnon, 56 Fed. 409 (C.C.A. 1893); 
Lockwoods Trustee v. Lockwood, 250 Ky. 262, 62 S.W. 2d 1053 (1933); Kavanaugh v. 
Johnson, 290 Mass. 587, 195 N.E. 797 (1935). 
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The Internal Revenue Code requires that the assets in a decedent's 
estate be taken at the value thereof as of the date of death.'! The 
Regulations" provide that the ‘‘value’’ shall be the ‘‘fair market 
value.’’ This, in turn, is defined as ‘‘the price at which the property 
would change hands between a willing buyer and a willing seller, 
neither being under any compulsion to buy or to sell.’’ The fair market 
value is not the price obtainable on a forced sale. ‘‘All relevant facts 
and elements of value as of the applicable valuation date [must] be 
considered... .. "13 Clearly, the determination of value of a business 
interest under the foregoing rules is not simple. Disputes and protracted 
litigation with the government are frequent. Hence, if values can be 
pegged through the medium of a survivor-purchase agreement, an im- 
portant indirect result will have been accomplished. 

While the problem of pegging values for estate tax purposes has been 
considered by many lower courts, it has not yet been passed upon by the 
Supreme Court of the United States. It did, however, consider the 
effect of such an agreement under the income tax laws. In Helvering 
v. Salvage,‘ it held that the agreement was determinative in fixing the 
value of the shares for income tax purposes—that the market value of 
the shares could not exceed the price at which they could be repur- 
chased under the provisions of the instrument. 

Wilson v. Bowers,'® decided by the Second Circuit Court of Appeals, 
is one of the leading cases. Here mutual options were exchanged by 
three stockholders for the purchase of their shares at death at a price 
representing a fourth of the true value. One of the stockholders died 
bequeathing the stock to one of the others. Although no sale had taken 
place, the court ruled that ‘‘so long as the option here involved was 
outstanding, the property could not be sold for more than the option 
price.’’ The option price was accepted for estate tax purposes. 

Lomb v. Sugden,** in the same circuit, involved a similar situation. 
In sustaining the value fixed by the agreement, the court relied on its 





1 § 811, LR.C. 

12 Reg. 105, § 81.10(a). 

18 Reg. 105, § 81.10(d) provides: ‘‘Care should be taken to arrive at an accurate valuation 
of any business in which the decedent was interested, whether as partner or proprietor. 
A fair appraisal as of the applicable valuation date should be e of all the assets of 
the business, tangible and intangible, including good will, and the business should be 
given a net value equal to the amount which a willing purchaser, whether an individual 
or a corporation, would pay therefor to a willing oollet in view of the net value of the 
assets and the demonstrated earning capacity. Special attention should be given to fixing 
an adequate figure for the value of the good will of the business in all cases in which the 
decedent has not agreed, for an adequate and full consideration in money or money's 
worth, that his interest therein shall pass at his death to his surviving partner or 
partners.”’ 
14 297 U.S. 106, 56 S. Ct. 375, 80 L. Ed. 511 (1936). 
15 5] F. 2d 261, aff'd 57 F. 2d 682 (C.C.A. 2d, 1932). 
16 82 F. 2d 116 (C.C.A. 2d, 1936). 
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previous decision in Wilson v. Bowers and the decision of the United 
States Supreme Court in Helvering v. Salvage. 

In both Wilson v. Bowers and Lomb v. Sugden the agreement restricted 
the sale of the shares during lifetime, as it did at death, to certain in- 
dividuals. This fact was basic in the determination that the price fixed 
in the agreement was conclusive for estate tax purposes. To be truly 
effective, therefore, the agreement must restrict the sale of the business 
interest during lifetime as well as at death. 

In Estate of Claire Giannini Hoffman v. Commissioner,\" an option had 
been given by the decedent to his surviving partner to purchase de- 
cedent’s interest at a price substantially below its true value. Rights 
under the option, however, did not accrue until the death of one of 
the partners and there was no restriction on a partner's right to dispose 
of his interest during lifetime. The court held the agreement to be 
testamentary in character since the optionor’s right came into existence 
only by reason of the decedent’s death. Hence, the actual value of the 
interest was taxed to decedent's estate rather than the value determined 
in accordance with the agreement. 

The importance of a bona fide business relationship was also empha- 
sized in the Hoffman case. The survivor-purchase agreement, the court 
pointed out, is not a substitute for testamentary disposition of prop- 
erty but is rather a device designed to effectuate a legitimate business 
purpose. A unilateral option will, therefore, be regarded with suspicion 
when the consideration is superficially inadequate. The Court in the 
Hoffman case stated (page 1179): 


. . . there must be some limit to the passage of substantial property 
rights under a unilateral agreement granting to the natural object 
m the bounty of a deceased an option to purchase at a grossly in- 
adequate price. In other words, we are 9 the opinion that while 
a bona fide contract, based upon adequate consideration, to sell 
pre for less than its value may fix the value of the property 
or the purposes of the estate tax, a mere gratuitous promise to 
permit some favored individual, particularly the natural object 
of the bounty of the promisor, to purchase it at a grossly in- 
adequate price can have no such effect. 


In Estate of James H. Matthews v. Commissioner,'® decided a year later, 
mutual options were exchanged between stockholders. Here, too, the 
agreement did not restrict the sale of stock during lifetime and the 
Tax Court again held that the fair market value was not limited to the 
price fixed in the agreement. The Tax Court said: 





172 T.C. 1160 (1943). See also Estate of Armstrong v. Commissioner, 146 F. 2d 457 
(C.C.A. 7th, 1945). 


18 3 T.C. 525 (1944). 
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Since the ve between decedent and Jenkins did not pass 

to either of them any present rights or interests in the shares 

owned by the other, but merely gave to each a right of claim to 
an interest in the shares which the other might own at his death, 
it was testamentary in character.'* (Italics supplied). 

In Commissioner v. Bensel,?° a son was given an option to purchase his 
father’s stock at any time at a predetermined price. The court accepted 
the option price for estate tax valuation purposes. The option was 
unilateral but it served a legitimate business purpose, and it was 
coupled with an effective restriction against a sale to an outsider. 
A similar position was taken in Estate of Childs v. Commissioner.*) Anna 
Child had given a stepson an option permitting him to purchase stock 
having a value of $100 a share at $10 a share. Here the option was 
specifically enforceable at any time and the reduced price was partially 
to compensate the son for faithful service to the corporation. The value 
fixed in the agreement was accepted for estate tax purposes.”? 

A familiar provision in the articles or by-laws of many corporations 
is the requirement that a stockholder desiring to sell his shares shall 
first offer them to the corporation at a predetermined price. Such a pro- 
vision was involved in Worcester County Trust Company v. Commissioner.** 
It required that the stock be sold at book value. The estate of the de- 
ceased stockholder sought to value the shares for estate tax purposes 
at the book value thereof. The Commissioner of Internal Revenue in- 
sisted that the valuation be based on market value. The Board of Tax 
Appeals upheld the Commissioner. It pointed out that the deceased 
stockholder was under no obligation to sell his shares, and that he 
could, therefore, demand any price he wished. In other words, the pro- 
vision did not contain an effective restriction covering the sale of the 
stock. This position was sustained by the Circuit Court of Appeals for 
the First Circuit. It said: 





19 Ibid. at 529. 


20 100 F. 2d 639 (C.C.A. 3d, 1938). The Court said in speaking of pertinent estate tax 
legislation: ‘The dominant purpose is to reach substitutes for testamentary disposition 
and thus to prevent the evasion of the estate tax. 


“They do not apply where a decedent at the time of his death owns property which is 
subject to an option to purchase by one not the object of his bounty. In that case the 
decedent's interest in the property can be included in his gross estate at no more than 
the option price."’ 

21 147 F. 2d 368 (C.C.A. 3rd, 1945). 

_ In Estate of J. T. H. Mitchell v. Commissioner, 37 B.T.A. 1 (1938), the price fixed 
in a stock purchase agreement banning disposition to outsiders during life and providing 
for sale at death at a fixed price was held to determine estate tax valuation at the stipu- 
lated price. Similarly in Estate of John Q. Strange v. Commissioner, B.T.A. Memo. Dock 
106936, C.C.H. Dec. 13345 (1942), the Court sustained a stock purchase agreement valu- 
ation figure as the estate tax base. 


*3 134 F. 2d 578 (C.C.A. Ist, 1943), rev’g. 46 B.T.A. 337 (1942). 
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We cannot agree with the taxpayer, that the amendment set the 
value of the shares at their book value on the critical date. The 
amendment did not prohibit sales of the stock, except at book 
value, nor did it fix book value as a call price at which at the be- 
hest of the corporation, the stock must be sold. It fixed a limita- 
tion on the price obtainable by a shareholder for his shares only 
if he wished to sell and if the corporation at that time wished to 


buy.*4 

The foregoing decisions establish the general pattern which an agree- 
ment must follow if the price fixed therein is to be acceptable for estate 
tax purposes.®® The basic requirement is that sale of the business interest 
be restricted during life as weil as at death. It must preclude the sale 
during lifetime at a price higher than that payable at death. Preferably, 
the agreement should bind the decedent's estate to sell and the pur- 
chaser to buy. If the agreement is unilateral, it must compel the op- 
tionee to purchase if the optionor exercises his rights. The agreement 
should also reflect a ‘‘business purpose.’’ It should not be a substitute 
for testamentary disposition. 

The effect of survivor-purchase agreements upon valuation for gift 
tax purposes has also been considered by the courts. Some of the same 
considerations are involved. In Commissioner v. McCann*® a stock re- 
tirement agreement provided that employee-shareholders could not 
transfer their holdings except at book value to other employees or to 
the corporation. The taxpayer made a gift of shares to his wife, also 
an employee. He contended that the book value was the proper value 
for gift tax purposes. The Tax Court?’ upheld the donor's claim, 
pointing out that transfers were limited to other employees or to the 
corporation, and that the price was fixed at book value. The Second 
Circuit Court of Appeals reversed the Tax Court and refused to limit 
the value of the stock to the book value. It based its decision upon early 
estate tax cases which emphasized the benefits accruing from the re- 
tention of the stock, such as dividends and increase in book value.?® 
The court indicated that those factors should have been considered 
in valuing the stock. It did not, however, decide that book value was 





% Ibid. at 582. 

*5 There is the possibility that a restrictive agreement may result in a higher estate 
tax valuation than the market value of the interest. In a situation where the interest has 
been overvalued and the gone are required to consummate the agreement, it would 
seem that that price should prevail for the estate tax. For a related problem see Fostoria 
Glass Co. v. Yoke, 45 F. Supp. 962 (D.C., N.D., W.Va.) (1942). 

26 146 F. 2d 385 (C.C.A. 2d, 1944) rev’g. 2 T.C. 702 (1942). 

27 2 T.C. 702 (1942). 

28 In Worcester County Trust Co. v. Commissioner, 134 F. 2d 578 (C.C.A. Ist, 1943), 
the Court hinted that the right to retain and reap the benefits of an interest was a con- 
sideration involved in its valuation. For a discussion of the “‘value of retention”’ theory 
see Cohen, Restrictive Agreements for Purchase of Stock, Firra ANNUAL InstiTUTE ON Tax- 
ATION, 1947. 
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not to be considered. It decided only ‘‘that it was, as matter of law, 
erroneous to refuse to consider any other factor than the book value 
at the time of the gift.”’ 

Spitzer v. Commissioner,?* the most recent case touching on the prob- 
lem follows essentially the ruling of the McCann case. It held that the 
value fixed in the agreement, which was to become operative only at 
death, was not binding, but that it would be considered as having a 
depressing effect for gift tax purposes. It said: 

We think it must be said that the contract relied on by petitioner 

tended to depress the fair market value of the stock by limiting 

the class of prospective purchasers, by depriving holders of voting 
power and of the right to pledge the stock . . .*° 


Survivor-purchase agreements should thus be drawn with the pos- 
sibility of pegging values for Federal estate tax purposes. In so doing, 
not only will the basic problems of business continuity and the pro- 
tection of the decedent's interests be provided for, but disputes and 
litigation with the tax authorities will be minimized. 

Many business men take advantage of life insurance as a means of 
economically and efficiently providing ready cash wherewith to pur- 
chase a decedent’s business interest. That an insurable interest is pres- 
ent, is beyond question. However, the tax aspects of such insurance 
atrangements require careful consideration. 

Premiums paid for life insurance wherewith to fund survivor-pur- 
chase agreements are not deductible. The Internal Revenue Code ex- 
pressly prohibits the deduction of premiums when the person seeking 
the deduction is directly or indirectly a beneficiary under the policy.*! 
Nor are the premiums deductible as ordinary and necessary business 





2 153 F. 2d 967 (C.C.A. 8th, 1946). 


30 In estate tax cases where the courts have refused to accept the agreement valuation 
as binding for the estate tax because of incomplete restriction on disposition, they have 
nevertheless, as in the gift tax cases, regarded the restrictive elements of the agreement 
as depressive factors alates valuation. Such was the dictum of the court in Worcester 
County Trust Co. v. Commissioner, 134 F. 2d 578 (C.C.A. 1st, 1943):**.. . it must be said 
that the restriction affected the market value of the stock and this being so it should 
have been considered as one of the ‘relevant factors having a bearing’ on that question.” 
For other cases in which gift tax valuations were depressed by reason of outstanding 

urchase agreements see Krauss v. U.S. 140 F. 2d 510 (C.C.A. 5th, 1944); Lloyd D. 

cDonald v. Commissioner, Docket No. 473, C.C.H,. T.C. Dec. No. 13, 831 (M) (1944); 
Clarence P. Chamberlin v. Commissioner, Docket No. 110,095, C.C.H., T.C. Dec. No. 
13,381 (M) (1943). 


31In Nussbaum v. Commissioner, 19 B.T.A. 868 (1930), two partners insured their 
own lives for the benefit of the other, each partner paying the premiums on his own 
policy. An attempt was made to deduct premiums paid as an ‘‘ordinary and necess: 

nse.’’ The court viewed the cross-insurance as a reciprocal arrangement under whic 

each party benefited. ‘“We are of the opinion that the petitioners are indirectly, if not 
directly, beneficiaries under the policies for which the premiums were paid and there- 
fore a ir to the deductions claimed."’ See also McKay v. Commissioner, 10 B.T.A. 
949 (1928). 
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expense.*? By the same token, proceeds of policies paid by reason of 
death are not considered as taxable income,** except in the case of a 
transfer of the policy for valuable consideration to one other than the 
insured.*4 Under such circumstances the transferee would realize taxable 
income on the difference between what he paid for the policy plus 
subsequent premiums, and the proceeds realized at death. Great care 
must therefore be exercised in application for an issuance of the policies. 

With respect to the Federal estate tax, there are included in the estate 
of the decedent, proceeds of policies of insurance upon his life toward 
which he paid premiums ‘‘directly or indirectly’’** or possessed any of 
the incidents of ownership at the time of his death.** All insurance pro- 
ceeds on the life of the decedent paid directly to his estate are taxable 
therein whether or not the decedent paid any of the premiums or held 
incidents of ownership.*’ 

Thus, if under a survivor-purchase agreement between partners, each 
partner pays for insurance on his own life, the proceeds will be taxed 
at death to their respective estates.** The same result will obtain if 
the agreement provides that insurance proceeds shall be paid directly 
to the decedent's estate,*® or if it permits him to designate the bene- 
ficiary or exercise any control over the policy.*® 

Sometimes, partnership survivor-purchase agreements provide that 
the partnership will pay the premiums. In such cases, the insurance 
proceeds will very likely be taxed to the estate of the decedent on the 
theory that the premiums were paid, in whole or in part, from capital 
or distributive income attributable to the deceased partner.*! 

It has been contended that a similar result will follow where, under 
a stock retirement agreement, a corporation pays the premiums with 
respect to a stockholder owning substantially all of the stock.‘ This 





82 § 23(a) I.R.C.; Nussbaum v. Commissioner, 19 B.T.A. 868 (1930). 

33 § 22(b) (1) LR.C.; Reg. 111 Sec. 29.22(b) (1)-1. 

$4 § 22(b) (2) (A) I.R.C.; Where the transferor corporation in a tax-free reorganization, 
transfers as part of its assets insurance policies which it owns, such transfers are not 
considered as transfers for a valuable consideration. See § 22(b) (2) CA) L.R.C.; Reg. 111, 
Sec. 29.22(b) (2)-3. 

% § 811(g) (2) (A), LR.C. 

36 § 811 (g) (2) CB), LR.C. 

87 § 811(g) (1), LR.C. 

38 § 811(g) (2) (a), I.R.C., Reg. 105, Sec. 81.27. 

89 § 811(g) (1), I.R.C.; John T. H. Mitchell v. Commissioner, 37 B.T.A. 1 (1938); 
M. W. Dobrzensky v. Commissioner, 34 B.T.A. 305 (1936). 

#© § $11(g) (2) (B), LR.C.; Reg. 105, Sec. 81.27. 

41 Reg. 105, § 81.27(a); M. W. Dobrzensky v. Commissioner, 34 B.T.A. 305 (1936). 

8 For a discussion of the a/ter ego doctrine as it affects a corporation paying premiums 
on the lives of its stockholders see Foosaner, When Are Life Insurance Premiums Paid In- 
directly, 4 JourNaL or THE American Society or CaarTerep Lire UNpERwriters 369 
(19479; See also Paul, Federal Estate and Gift Taxation, 1946 Supplement § 10.36. Both 


Foosaner and Paul consider degree of control as primarily determinative of whether 
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contention is based upon the alter-ego doctrine—that the corporation 
and the stockholder are really one. It is submitted, however, that with 
respect to insurance premiums, the alter-ego doctrine should apply 
only to cases where the corporation does not have a business purpose 
sufficiently valid for recognition as a separate entity under Gregory v. 
Helvering** and Higgins v. Smith.“* The premiums paid by the corporation 
for a valid business purpose should not be construed as having been 
paid by the stockholder. * 

The danger in the situations described above is that not only will the 
insurance proceeds be taxed in the decedent's estate, but his business 
interest as well. While the Tax Court has rejected such attempts at 
double taxation in Boston Safe Deposit and Trust Co. v. Commissioner,*® M. 
W. Dobrzensky v. Commissioner,*” and Estate of John T. H. Mitchell v. 
Commissioner,*® these cases were decided prior to the 1942 amendments 
to Sec. 811(g) of the Revenue Code. Section 811(g) now expressly 
taxes to the estate of the decedent insurance proceeds payable to the 
estate, or with respect to which the decedent paid the premiums or 
held incidents of ownership. Thus the theory behind the foregoing 
cases has been undermined. Under the present statute, it is distinctly 
possible that both the insurance proceeds and the business interest will 
be taxed.*® 

An income tax problem which arises when the insurance is paid 
directly to the estate of the decedent is illustrated by the case of Le- 
gallet v. Commissioner.®° Here two partners under the provisions of their 
survivor-purchase agreement, purchased policies on their lives. Pre- 
miums were paid by the partnership and their wives were designated 
as beneficiaries of the policies. Legallet’s partner died and the proceeds 





emiums are to be attributed to a stockholder. Cited cases, however, deal with situations 
involving tax evasion. See also Reg. 105, § 81.27 as amended by T.D. 5239 (1943). ‘‘A 
decedent similarly pays the premiums or other considerations if payment is made by a 
corporation which is his alter ego. . ."’ 

43 293 U.S. 465, 55 S. Cr. 266, 79 L. Ed. 596 (1934). 

4 308 U.S. 473, 60 S. Cr. 355, 84 L. Ed. 406 (1939). 

4 It has generally been held that in the absence of fraud a corporation and its stock- 
holders are to be regarded as separate and distinct persons for purposes of taxation, even 
though all the stock or the bulk of it is owned by one person or a very few persons. See 
Dalton v. Bowers, 287 U.S. 404, 53 S. Ct. 205, 77 L. Ed. 389 (1932); Burnet v. Common- 
wealth Improvement Co., 287 U.S. 415,53 S. Ct. 198, 77 L. Ed. 309 (1932). 

“ 30 B.T.A. 679 (1934). 

47 30 B.T.A. 305 (1936). 

48 30 B.T.A. 1 (1938). 

49 Rabkin and Johnson in their Federal Income, Gift and Estate Taxation, at page 3713 
comment as follows on situations where the premiums are — by the partnership: 
“This plan is almost certain to raise the estate tax question under the present statute 
spite the fact that the inequitable result would be the inclusion in the estate of the in- 
surance proceeds as well as those of the business interest subsequently purchased with 
those proceeds.”’ 

50 41 B.T.A. 294 (1940). 
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of the policy on his life were paid to his widow. By the terms of the 
agreement, these sums were to be applied against the purchase price of 
decedent's interest in the partnership. Legallet paid the balance of the 
purchase price and pursuant to the terms of the agreement, the de- 
ceased partner’s interest was conveyed to him. Subsequently Legallet 
sold some of the assets of the former partnership and sought to include 
the insurance proceeds paid to his partner's widow in his cost basis 
for income tax purposes. The Board of Tax Appeals in ruling against 
Legallet asserted that the insurance proceeds were at all times a part 
of decedent's gross estate and were never in fact paid over by Legallet 
to the estate. Affecting the Board's decision may have been the fact 
that the premiums were actually in part paid by the decedent through 
the partnership and were not paid for by Legallet personally.” 

Paramount Richards Theaters, Inc. v. Commissioner®® is indicative of 
another income tax problem which may arise under these types of 
agreements. Here the corporation paid the premiums on a policy under 
which the family of a deceased stockholder was to be the beneficiary. 
The interest however, was to pass not to the corporation, but to sur- 
viving stockholders. The Fifth Circuit Court of Appeals held that the 
premiums paid by the corporation were corporate distributions sub- 
ject to the income tax in the hands of the stockholders. 

A recent ruling of the Treasury Department® created some furor by 
its apparent contention that an insurance agreement whereby partners 
insure each other’s lives under a purchase-sale contract was actually a 
reciprocal transaction and that therefore insurance proceeds payable 
under such an arrangement would be taxable in the estate of a decedent 
partner. This of course had both estate and income tax implications. 
If the insurance were includible in decedent's estate, the possibility was 
again raised that both the proceeds and the insurance might be taxed 
to the decedent since the business interest was also vested in him. In 
addition, since the ‘‘reciprocal’’ nature of the agreement implied that 
a decedent was actually paying the cost of the premiums, under the 
rule of Legallet v. Commissioner, it might be impossible to give a surviving 
business associate who would receive the interest a cost basis for in- 
come tax purposes. The Treasury Department based its ruling on Led- 
man v. Commissioner in which reciprocal trusts were set up by two 
brothers with each other as income beneficiary. Each brother was held 
to have created the trust of which he himself was the income bene- 
ficiary, and was accordingly taxed thereon. The reasoning employed 





51 On the latter issue, see M. W. Dobrzensky v. Commissioner, 34 B.T.A. 305 (1936). 
52 153 F. 2d 602 (C.C.A. 5th, 1946). 

53 1947 P-H Fed. Par. 76,228. 

54129 F. 2d 287 (C.C.A. 2d 1942). 
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was that the brothers were attempting to accomplish indirectly what 
they were unable to do directly. It is obvious that the analogy is faulty 
when applied to a survivor-purchase agreement. Here there is no at- 
tempt at tax evasion and the insurance arrangements are merely in- 
cidental to the agreement. They are employed merely as a method of 
funding. This ruling of the Treasury Department has since been clarified 
by a statement from the Commissioner of Internal Revenue that it was 
not intended to change the existing law as it pertained to survivor- 
purchase agreements.°° 
Where an agreement is funded by life insurance the one who is to 
purchase decedent's business interest should apply for, pay the pre- 
miums, exercise all incidents of ownership and receive the proceeds of 
the insurance on the life of the decedent. Thus, the successor would 
insure the sole proprietor whose business he is to purchase. Each part- 
ner would insure the other. Each stockholder would insure the others, 
unless a stock retirement agreement is used, in which case the corpora- 
tion would insure the stockholders. The individual whose life is insured 
should not own or have any rights in the policy of insurance upon his 
life. All rights with respect thereto should be in the one who is to 
purchase the interest. Under this pattern, the insurance proceeds will 
not be taxed to the decedent. Only the business interest will be part of 
his estate. The one receiving the proceeds will not be required to pay 
an income tax thereon, and the entire purchase price as provided in the 
agreement will constitute the cost basis for the purchaser in the event 
he later sells his interest.*® 
A recent amendment to the income tax regulations has resulted in 
favored treatment for the proceeds receivable by decedent’s estate by 
reason of a survivor-purchase agreement. Treasury Decision 5459 has 
amended Section 29.126-1(1) of the Regulations to provide that a de- 
cedent’s estate will not have as a cost basis for decedent's interest, the 
cost to him.®’ Thus, decedent’s estate will realize no taxable income 
from the sale of the tangible assets representing decedent’s interest un- 
der a survivor-purchase agreement, regardless of whatever increase in 
value may have accrued since decedent's original acquisition. This is in 
contrast to a previous General Counsel's opinion®* which sought to tax 
as income the difference between decedent's cost and the purchase price. 


55 1948 P-H Fed. Par. 76,159. 

56 § 811 (g) (1), I.R.C.; John T. H. Mittchell v. Commissioner, 37 B.T.A. 1 (1938); 
M. W. Dobrzensky v. Commissioner, 34 B.T.A. 305 (1936). 

57 **With respect to such portion of the payments by A (surviving poe as is at- 
tributable to B's interest (decedent partner) in the tangible assets of the partnership 
which had appreciated in value, no gain to the estate of B will be recognized.’’ Reg. 
111, § 29.126-1. See also Special Ruling, Paragraph 76,295 P-H Fed. 1945. 

58 Special Ruling, Paragraph 76,080 P-H Fed. 1945. 
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Under present regulations, however, taxable income will be realized 
on funds applicable to unfinished business transactions completed after 
decedent's death and to sales of a portion of the decedent's business in- 
terest before his death. 

Professional and personal service partnerships raise special problems. 
Capital investment is generally low and tangible physical assets are 
limited. A survivor-purchase agreement predicated upon an outright 
sale of the decedent's interest in such assets would bring limited returns. 
Further, the courts have not recognized good will as a factor in deter- 
mining the value of a decedent partner's interest in a professional part- 
nership.*® 

It is obvious that a payment predicated on the share of the tangible 
assets which decedent may have owned in a law partnership, for ex- 
ample, is inadequate recompense to the family of a decedent for the 
many years of service which he may have rendered. In addition, many 
persona! service partnerships have developed a good will which may 
well continue after the death of an individual partner and for which a 
decedent should in some measure be compensated. 

Accordingly, it has become an increasingly common practice for 
such partnerships to provide for some payment to decedent's estate in 
excess of whatever physical assets the firm may possess. The surviving 
partners may, pursuant to an agreement, pay decedent's estate a lump 
sum for decedent's interest in the firm. Where this is the technique 
employed, the tax consequences and considerations do not differ 
materially from those involved in the usual partnership survivor-pur- 
chase agreement. Usually, however, the surviving partners pay de- 
cedent’s estate a stipulated percentage of the firm profits for a prescribed 
period of time. Where this method is employed, the incidence and type 
of taxes involved will be determined by the nature of the agreement 
and the intention of the parties. 

Bull v. United States®® was the first case to bring sharply into focus 
the factors which will determine whether such payments are income to 
the surviving partners or to the decedent partner's estate. In Bull v. 
United States the Supreme Court considered a situation involving a part- 
nership of ship brokers. By mutual agreement it was provided that the 
estate of a decedent was to share in the firm’s profit until the conclusion 
of the year in which death occurred. Decedent had no capital invest- 
ment in the enterprise. In holding the income was taxable to the estate 
and not to the surviving partners, the Court stated: 


Where the effect of the contract is that the deceased partner's 
estate shall leave his interest in the business and the surviving 





59 See annotations at 44 A.L.R. 524. 
60 295 U.S. 247, 55 S. Ct. 695, 79 L. Ed. 1421 (1935). 
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partners shall acquire it by aye to the estate, the transaction 
is a sale, and payments made to the estate are for the account of 
the survivors. It results that the surviving partners are taxable 
upon firm profits and the estate is not. Here, however, the survi- 
vors have purchased nothing belonging to the decedent, who had 
made no investment in the asinaad and owned no tangible prop- 
erty connected with it. The portion of the profits paid his estate 
was therefore income and not corpus... . 


In short, the Bull case holds that where the post mortem income pay- 
ments are in lieu of decedent's capital interest, the surviving partners 
are actually increasing their own capital investment and thus the in- 
come from which such payments are made will be taxed to the partner- 
ship. Where, however, decedent's estate is, pursuant to agreement, 
permitted to share in the partnership income for a stipulated period, 
such income will be taxed to the estate. 

Other cases which have arisen have not consistently followed the 
rule of Bull v. United States. In Estate of George R. Nutter v. Commissioner,® 
the members of a law partnership agreed that a deceased member’s 
estate should draw, for eighteen months, the same percentage of 
profits that decedent had drawn while living. Such drawings were to 
be in payment of the decedent’s interest in the ‘‘capital, the assets, 
the receivables, the possibilities and the good will of the firm.’’ Here, 
although capital investment was negligible, the Board of Tax Appeals 
held the transaction to be a purchase and the payments not deductible 
by the surviving partners. 

In Bavier C. Miller Estate v. Commissioner,®? decedent's estate was to 
draw decedent’s prior percentage of profits for thirty months after 
death. There appeared to be no appreciable capital investment by 
decedent. Yet, the agreement was again construed to be one of pur- 
chase, thus precluding the deduction of the payments. The partners 
had apparently made the error, in drawing their agreement, of speak- 
ing in terms of purchase and sale. 


The importance of language is again illustrated in Pope v. Commis- 
sioner.°® The agreement between partners operating a fire insurance 
business provided that the surviving partners “‘shall have an option 
upon the share or interest in the partnership of the deceased partner 
and the price to be paid therefor shall be the proportionate share of 
the deceased partner in the profits of the business for the three years 
succeeding the date of his decease.’’ Here, again, the income pay- 





61 46 B.T.A. 35, (1942) Aff’d on other grounds sub nom. McClennen v. Commissioner, 
131 F. 2d 165 (C.C.A. Ist, 1942). 


62 38 B.T.A. 487 (1938). 
83 39 F. 2d 420 (C.C.A. Ist, 1930). 
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ments to decedent's estate were not deductible by the surviving part- 
ners because a purchase was intended.* 

The present trend of the Tax Court appears to be away from the ‘‘pur- 
chase”’ rule, especially where a personal service partnership is involved. 
Thus in Estate of Frederic C. Bellinger v. Commissioner,®® a survivorship 
agreement between law partners provided for a continuation of the pay- 
ment of decedent's share of the profits to his estate in full satisfaction of 
all of decedent's rights in the firm ‘*business, clientele, property and 
assets, of all and every character.’’ In deciding that such payments were 
income to the estate, the Tax Court took notice of the fact that inas- 
much as there was only a nominal capital investment, the payments to 
the estate were payments of income and not of corpus. 

Two recent cases serve to clarify further the approach of the Tax 
Court. In Charles F. Coates v. Commissioner, the agreement of an ac- 
counting partnership provided that the estate of a deceased partner was, 
for a period of five years after his death, to draw the share to which he 
would have been entitled had he lived. No mention was made as to 
whether such payments were for the purpose of purchasing the de- 
cedent’s interest. After the death of a partner, the partnership sought 
to deduct the payments to decedent's estate on the theory that they 
constituted income to the estate and not to them. The Commissioner 
assessed a deficiency against the surviving partners, asserting that the 
payments were for the purpose of purchasing decedent’s interest and, 
hence, not deductible by the survivors. The Tax Court did not agree 
with the Commissioner. It pointed out that language indicating 
a purchase and sale was not used, that the capital investment of the 
partners was negligible, and that the consideration for the payments 
was the mutual obligations of the parties in entering into the partner- 
ship agreement rather than the purchase of the decedent's interest. 
The court dismissed the good will factor with a statement that no value 
attaches to the good will of a personal service partnership. Since the 
arrangement was one whereunder the decedent’s estate was to continue 
as an income recipient, that income was properly taxed to the estate. 

John G. Madden v. Commissioner," decided just a month later, follows 
closely the reasoning of the Coates case. The members of a law partner- 
ship had agreed to continue a deceased partner's share of partnership 





% For additional cases where the agreements were construed as providing for a pur- 
chase of decedent's interest, see W. Frank Carter v. Commissioner, 36 B.T.A. 60 (1937); 
Edwards v. Commissioner, 102 F. 2d 757 (C.C.A. 10th, 1939); Hill v. Commissioner, 
38 F. 2d 165 (C.C.A. 1st, 1936); City Bank Farmers Trust Co., Executor v. Commissioner, 
29 B.T.A. 190 (1933). 

5 1946 P-H T.C. Memo. Dec. 46,040. 

7 T.C. 125 (1946). 

87 1946 P-H T.C. Memo. Dec. 46,158. 
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income to his wife for a specified period of time. No mention was made 
of a purchase of decedent's interest or of good will. Payments to the 
widow were held taxable to her as income rather than as return of cap- 
ital.®* 

It is evident that the income tax consequences depend upon the terms 
of the survivor-purchase agreement. Hence, if it is desired that the es- 
tate of a deceased partner shall pay the income tax with respect to the 
payments it receives from the partnership, the agreement should stu- 
diously avoid any language indicating a purchase or sale. Such language 
is indicative of an acquisition of decedent's capital investment and the 
payments to the decedent's estate would then not be deductible by the 
surviving partners. It is suggested that the consideration for such an 
agreement be stated as the mutual undertaking of the parties to pay the 
specified sums to a decedent's estate. This will refute a contention that 
the sale of decedent’s interest was the consideration. Payments to the 
estate should be in the form of a percentage of current profits to strength- 
en the ‘‘income’’ theory. Predetermined lump sum payments may raise 
the suspicion of a ‘‘purchase.’’ The type of agreement outlined should 
be employed only where the capital investment is comparatively small 
as in most professional partnerships. Where the reverse is the case, it 
will be difficult to convince the Treasury Department that a sum paid 
decedent's estate is not, in reality, a purchase of decedent’s interest. 

Where payments to a decedent's estate are construed to be a distri- 
bution of partnership income with the estate sharing the income, such 
payments can be deducted by the partnership. Decedent's estate will be 
required to pay an income tax thereon. Conversely, where the payments 
are construed to be for the purchase of decedent's capital investment, or 
for good will, they are not deductible by the surviving partners and 
will not be subject to the income tax in the hands of the estate. 

The fact that the estate must pay an income tax on that which it 
receives from the partnership does not relieve it of the necessity of pay- 
ing an estate tax. The estate tax is based upon the discounted value of 
the future income payments as of the date of death determined pursuant 
to Treasury Department formula.*® Section 126(c) of the Internal Reve- 





68 For other cases holding such payments as taxable income to the estate, see Gussie 
K. Barth v. Commissioner, 35 B.T.A. 546 (1935); Helvering v. Smith, 90 F. 2d 590(C.C.A. 
2d, 1937); The latter two cases involve law partnerships. See a/so Richard P. Hallowell, 
II v. Commissioner, 39 B.T.A. 50 (1939); Seavey v. Flarsheim Brokerage Co., 41 B.T.A. 
198 (1940); Frank R. Malloy v. Commissioner, 5 T.C. 1112 (1945); Raymond S. Wilkins 
v. Commissioner, 7 T.C. 519 (1946). 

6° Additional material on this subject of the professional partnership can be found in 
the following: Schiller, The Lawyers Dilemma, 24 Taxes, Taz Tax Macazine 837 (1946); 
Davis, Liquidation Agreements for Personal Service Partnerships, 1 Journal or AMERICAN 
Socrsry or Caarterep Lirg Unperwriters 132 (1946); 1 Rabkin & Johnson, Federal 
Income Gift and Estate Taxation, 1025. 
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nue Code permits those who subsequently receive the income to offset 
the estate taxes paid against the income taxes attributable to the income 
when received. 

The possible impact of Section 102 of the Internal Revenue Code up- 
on the use of a sinking fund and the increase in cash values of life in- 
surance policies used under a stock retirement agreement should be con- 
sidered. Section 102 of the Internal Revenue Code imposes a surtax up- 
on corporations improperly accumulating surplus. The test is whether 
the accumulations are ‘‘beyond the reasonable needs of the business.’’7° 
Whether sinking fund deposits or cash values of policies are within the 
purview of the Section 102 penalty has as yet not been litigated. How- 
ever, in General Smelting Co. v. Commissioner,”' involving key man in- 
surance, the purchase of such insurance by the corporation was sus- 
tained as a proper use of surplus funds—the indemnification of the 
corporation against loss at the death of a key officer. Sums accumulated 
to fund the purchase of a deceased stockholder’s interest also serve a 
reasonable and proper business purpose. Through such an agreement, 
interests inimical to the business can be kept out and ruinous disputes 
between the corporation and a deceased stockholder’s estate can be 
avoided. Hence, it is not likely that Section 102 will adversely affect 
the situation. It should be noted, however, that excess accumulations 
may subject not only such excess to the surtax but a// the corporate 
surplus may be so subjected.”* A Section 102 problem should not arise 
as the result of the payment of the insurance proceeds to the corpora- 
tion when a death occurs because they are forthwith to be paid over to 
decedent's estate in exchange for his shares.7* 

From the foregoing discussion it is clear that a carefully drawn sur- 
vivor-purchase agreement, in addition to serving the primary purposes 
of protecting the business enterprise, the surviving business associates, 
and the decedent's family, will also serve to minimize or avoid tax 
problems and litigation. 





7 Reg. 111, § 29.102-2; U.S. v. Tway Coal Sales Co., 75 F. 2d 336, (C.C.A. 6th, 1935). 


1 4 T.C. 313 (1944). 

72 Reg. 111, § 29-102-4. 

73 A further discussion of related material can be found in an article by Millet, Key 
Man Life Insurance and Section 102, 1 Journat or THE AMERICAN Society OF CHARTERED 
Lire Unperwrirters 462 (1947). 
































TAXES AND YOUR WILL 
Myron L. Gorpon 


It has been said that the most important paper a man signs during his 
lifetime, excepting his marriage license, is his will. In order to avoid 
death's dissipation of wealth amassed during a lifetime of effort, there 
is required the same type of careful thought and vigorous execution 
which created the wealth. The significant role played by taxes at the 
time of death often receives prominent publicity,' and as a result the 
general public is becoming increasingly aware of the ravages of death- 
taxes upon a man’s wealth. 

There are many facets to the overall problem of planning for death, 
including life insurance arrangements, gifts, living trusts, and business 
survivor-purchase agreements. The intelligent use of some or all of 
these devices may diminish the incidence of taxation at death, but in 
only rare cases can they supplant the need of a skillfully drafted will. 
This article will consider some of the tax traps that are confronted in 
the making of a will. 

A. Wuo Pays THE Tax 


The laws of many states require that death taxes be apportioned 
among the legatees.* The federal estate tax law provides that the tax 
shall be paid by the estate before its distribution.* Unless the will 
directs otherwise, there shall be apportionment with reference to prop- 
erty added to the gross estate as life insurance proceeds‘ and as property 
subject to a power of appointment.® 

The obligation to pay an aliquot part of estate taxes is thus borne 
not only by the legatees under the will but also by the recipients of 
property which has been included in the taxable estate. For death tax 
purposes, the decedent's gross estate may include such items as life in- 
surance, gifts made in contemplation of death, so-called ‘‘Clifford- 
trusts,’’ taxable powers of appointment and property held under joint 
tenancy. These are included in the gross estate even though the prop- 
erty is not in any way disposed of by the decedent's will. 

If the testator intends that the proceeds of his life insurance, for 
example, shall pass to the beneficiaries without diminution for estate 
taxes, the will must contain an appropriate provision. The problem is 





1 The Milwaukee Journal of February 2, 1948, reported on page one that the estate of 
Fred A. Miller, late president of the Miller Brewing Co., was valued at $8,283,064.00, 
and that the taxes payable were $3,992,800.00. 

2 See Wis. Stats. (1945) § 72.07. 

31.R.C. 826(b). 

4T.R.C. 826(c). 

5 1.R.C. 826(d). 
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particularly acute with reference to life insurance for several reasons. 
In the first place, it is only in rare, carefully planned situations that 
insurance on the testator’s life will not be part of his taxable estate. 
If the testator’s wife, or some other person having an insurable in- 
terest in his life, had applied for the policy, paid the premiums with 
independent funds, and owned all of the incidents of ownership, the 
insurance may be excluded from the decedent's estate. Certain types of 
business insurance policies and assigned policies may be freed from the 
insured’s estate. However, a life insurance policy assigned to a bene- 
ficiary may be included on the theory that the transfer was necessarily 
in contemplation of death, since life insurance policies are ‘‘inherently 
testamentary in nature.’"® Secondly, the insurance beneficiaries are 
most commonly the primary objects of the testator’s bounty, and he 
probably does not anticipate diminution of the proceeds for death taxes. 
In many instances the insurance proceeds constitute the bulk of the 
decedent’s wealth. Finally, the favored treatment of insurance pro- 
ceeds under the income tax laws makes it desirable to maintain the in- 
surance proceeds intact. 

The mere direction to pay all taxes out of residue is inadequate to 
exempt property which is part of the gross estate but which does not 
pass under the will. A broader clause along the following lines is sug- 
gested: 

All inheritance, estate and transfer taxes due by reason of my 
death shall be paid from the residue of my estate, and I hereby 
waive, on behalf of my estate, any right to recover from any 
person, including any beneficiary mf insurance upon my life, any 
part of the taxes so paid. 

The suggested clause barring apportionment must be used with some 
caution. For example, if the testator provides extensive bequests of 
money to friends and the residue to his widow, the clause would be 
ruinous if the testator’s wealth was considerably smaller at death than 
at the time the will was prepared. 

Instead of using the omnibus clause suggested above, the desired 
result can be accomplished by indicating in the will after each specific 
bequest whether it is to be free of tax charges. 

The proceeds of National Service Life Insurance policies are includible 
in a decedent's estate just as proceeds of other life insurance policies.’ 
Although the executor cannot obtain contributions for estate taxes 
from the proceeds of National Service Life Insurance* and although 





6 Estate of Arthur D. Cronin v. Comm., 7 T.C. 1403, 1410 (1946). 

7 Letter dated October 21, 1943, signed by D. H. Bliss, Deputy Commissioner of In- 
ternal Revenue. 

8 Letter dated April 29, 1946, signed by D. H. Bliss, Deputy Commissioner of Internal 
Revenue. 
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the government cannot levy upon such proceeds, the tax claim may be 
enforced against other property belonging to the decedent's estate.° 


B. Estate Tax Depuctions 


The will should be drafted with an eye towards the deductions per- 
mitted under the estate and inheritance tax laws. It is becoming in- 
creasingly common for wills to omit the direction that the executor 
pay the decedent's just debts. The theory of the omission is that the 
obligation is imposed by law anyway.?° 

However, with reference to the will of a married woman, there may 
be a definite tax advantage to the inclusion of specific directions. If 
the will is silent, in some states the duty to pay the costs of last illness 
and burial falls upon the husband and are lost as deductions against 
death taxes; if the expenses are paid by the husband, they are considered 
personal expenditures and are in no manner deductible by him. Under 
the federal law, debts and funeral expenses are deductible if allowed by 
the particular state." 

In Wisconsin, a surprisingly narrow distinction is made: the estate 
of a married woman is not liable for services performed for her in her 
last illness pursuant to the request of her husband,” but the estate is 
liable for her funeral expenses.'* Logically followed, this would result 
in the loss of a deduction for expenses of a wife’s last illness. It is sub- 
mitted that if her will provided for the payment of these expenses, 
the deduction would be permitted. 

Under Florida law, neither last illness or funeral expenses are de- 
ductible in a married woman's estate, but where her will provided for 
this payment by her executor, the deduction was permitted with ref- 
erence to the federal estate tax. Despite the fact that husband would be 
liable under common law and under Florida law, the court said the de- 
duction would be granted to the wife's estate ‘‘where the wife directs 
in her will that they be paid out of her estate and leaves sufficient prop- 
erty for this payment.’’!4 Accordingly, a specific direction in the will to 
pay ‘‘debts, including expenses of last illness and burial’’ will assure 
deductibility.15 To avoid possible misinterpretation of the direction 





. ® Letter dated March 14, 1946, signed by D. H. Bliss, Deputy Commissioner of Internal 
evenue. 

10 Perhaps it is feared that the direction to pay debts will subject the otherwise exempt 
homestead to creditors’ claims. This is specifically barred in Wis. Srats. (1945) § 313.26. 

11].R.C. 812(b); Regulations 105, § 81.29. 

12 In ve Phalen’s Estate, 197 Wis. 336, 222 N.W. 218 (1928). 

13 Schneider v. Estate of Breier, 129 Wis. 446, 109 N.W. 99 (1906). 

4 Estate of Lucy O. McGugan v. Commissioner, 47 B.T.A. 658 (1942). 

18 For purposes of gaining the deductions under Section 72.04(7) of the Wisconsin in- 
heritance tax statute, it would be advisable to provide expressly for the following pay- 
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to pay ‘‘debts,’’ it may be well to expressly except debts secured by a 
mortgage. 

The federal estate tax law provides for the deduction of amounts 
“‘reasonably required and actually expended for the support during the 
settlement of the estate of those dependent upon the decedent’ provided 
it is allowed by the law of the particular state.'® Whether the depend- 
ents spend all of the money is immaterial.'7 The money must actually be 
expended by the executor, and the giving of a promissory note to the 
dependents is inadequate.'* 

In the case of a widower who, by the law of the state, was entitled 
to a year’s support from his wife’s estate, the deduction was denied for 
want of any showing that he had been dependent upon her during 
lifetime.'® In preparing the will, it would be advantageous to provide 
for support payments. Since reasonableness of the amount is required 
by the statute, the testator would ease the tax determination by setting 
forth the monthly amount which his dependents require for support. 
This would, of course, require revision from time to time. 

Administration expenses are deductible from the gross estate,*° and 
in order to avoid conflict with local law, it would be well to provide 
for payment of such expenses. With reference to fees of attorneys, 
executors and trustees, thought should be given to the desirability of 
providing bequests to them. If the will provides for payment in the 
nature of outright bequests, not conditioned upon services, no deduc- 
tion will be allowed from the gross estate. However, the payments 
then would not constitute income to the recipients. This consideration 
should be explored particularly where the executor is a surviving 
spouse or child of the testator and in a high tax bracket. The Wis- 
consin inheritance tax law provides that the tax shall apply to the 
amount by which a bequest to an executor or trustee exceeds the au- 
thorized commissions.*! 


C. Powers or APPOINTMENT 


A testator who wishes to give a legatee the ability to designate to 
whom the property shall pass is confronted by the possibility of the 
property's being included in the donee’s estate for tax purposes. The 
tax problem may arise in preparing the will of the grantor creating 





ments, if the expenditures are contemplated: maintenance of burial lot ($500); cemetery 
($500), and religious services ($1000). 

16 L.R.C. 812(b) (5). 

17 See Commissioner v. Strauss, 77 F. 2d 401, 405 (C.C.A. 7th 1935). 

18 E. D. Perry v. Commissioner, 37 B.T.A. 734, 737 (1938). 

19 Estate of Daisy W. Jacobs v. Commissioner, 8 T.C. 1015 (1947). 

20 1.R.C. 812(b) (2). 

*t Wis. Srats. (1945) § 72.10. 
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the power of appointment or in preparing the will of the person who 
holds such power. 

Prior to the Revenue Act of 1942, a power of appointment was tax 
free in the estate of the donee unless (a) the power was a general power 
and (b) property passed through its exercise. The 1942 statute cir- 
cumscribed the first test and abolished the second.” A power of appoint- 
ment will no longer gain tax favor merely because it comes within the 
common law definition of a special power. The tax to the donee can 
be avoided only if the will carefully limits the class to whom the prop- 
erty may be appointed. A spouse, descendants and charities are safely 
within the restricted class. The will should not be subject to the pos- 
sible interpretation that the donee could appoint himself, his estate or 
his creditors, although that prohibition will not, of itself, make the 
power tax exempt. 

The statute expressly removes the tax-free character of a power to 
the extent which it is exercised by the creation of a second power of 
appointment.** This prevents prolonged avoidance of tax through sev- 
eral generations by the technique of successive powers of appointment. 

Congress recognized that its change in the treatment of powers of 
appointment would harshly affect persons with pre-existing powers of 
appointment and, therefore, provided for the release of such powers 
without gift or estate tax consequences. The donee has until July 1, 
1948, to release the power without tax liability.24 The laws of most 
states did not provide for the release of powers of appointment, and 
draftsmen were justifiably uncertain as to the necessary procedure. Wis- 
consin passed an appropriate statute in 1943.75 Since the Revenue Act 
of 1942, twenty-six states and the Territory of Hawaii have enacted 
such enabling legislation. 

Suppose the testator is not interested in letting another person select 
the ultimate recipients of his property, but proposes that the bene- 
ficiary of the testamentary trust have the right to invade the principal 
of the trust. For tax purposes, this is a power of appointment, in differ- 
ent clothes. Under Regulations 105, Section 81.24, such right will sub- 
ject the property to estate taxes in the estate of the beneficiary just as 
if it were a power of appointment. The will draftsman may avoid this 
result by limiting the right to invade principal to a fiduciary. Where 
the beneficiary is a co-trustee with an independent fiduciary, the will 








1.R.C. 811(f). Regulations 105, § 81.24; Taxability of powers of appointment for 
purposes of the Wisconsin inheritance tax is provided for in Wis. Strats. (1945) § 72.01(5). 


3 LR.C. 811(f) (2). 
4 Revenue Act of 1942, § 403(d) (3), as amended by P.L. 112 of 80th Congress (1947). 


% Wis. Stats. (1945) § 232.495. 
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should provide that the discretionary right to invade corpus shall 
rest solely with the independent fiduciary. New York accomplishes this 
result by statute.” 

The following clause in the testamentary trust would avoid the un- 
intended result of a taxable power of appointment: 

The trustee may, in his sole discretion, pay to or apply for the 
benefit of my said wife, from time to time, such amount of the 
corpus of this trust as my trustee shall deem necessary by reason 
of illness, accident, adversity, or other cause of a like nature, 
for the maintenance, support and upkeep of my said wife. For the 
purposes of this paragraph, no discretion as a trustee shall be 
exercised by my said wife. 


Where the beneficiary of the trust is to exercise discretionary dipping 
into principal, the case of Bankers Trust Company v. Higgins?” suggests a 
means of limiting the estate tax which will result. There, the trust 
permitted the beneficiary to invade principal to the extent of $60,000 per 
year. The government sought to include the entire corpus in the life 
beneficiary's estate because of his power to invade. The court, however, 
ruled that the only portion includible was that determined by comput- 
ing the prospective annual invasions during the beneficiary's life ex- 
pectancy. 

D. Domicitz 

The testator’s residence in more than one state and his ownership 
of property in more than one state have been provocative of a plethora 
of tax litigation. Multiple taxation may arise where each of several 
states conclude that it was the domicile of the testator.?* Even though 
the testator is not domiciled within its borders, a state may impose a 
transfer tax at death upon intangible personal property within the 
state. The Supreme Court has recently said, ‘Since the intangibles 
themselves have no real situs, the domicile of the owner is the nearest 
approximation, although other taxing jurisdictions may also have 
power to tax the same intangibles.’’?® In Utah v. Aldrich,*° the Supreme 
Court determined that Utah could place a death tax on a share of stock 
in a Utah corporation owned by a decedent domiciled in New York 
despite the fact that the stock certificate was actually located in New 
York. Tangible property, both real and personal, is taxable only at 
its situs. 





26 New Yorx Raat Propsrty Law, § 141. 

27158 F. 2d 957 (C.C.A. 2nd 1947). 

28 Texas v. Florida, 306 U.S. 398, 59 S. Ct. 563 (1939). 

3° Greenough v. Tax Assessors of Newport, 331 U.S. 486, 67 S.Ct. 1400 (1947); See also 
Graves v. Schmidlapp, 315 U.S. 657, 62 S. Ct. 870 (1942). 

9 316 U.S. 174, 62 S. Cr. 1008 (1942). 
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The federal estate tax unfortunately allows only a limited credit for 
state taxes paid, and, accordingly, the taxpayer must bear the full 
burden of multiple taxes. The problem has been helped by reciprocal 
exemption statutes,*! but there is still much uncertainty where domicile 
itself is in question. 

The cautious will draftsman must explore any doubt as to domicile. 
If uncertainty appears imminent, the client should be advised to keep 
a record of the time he spends in each state. He also should be urged to 
perform public acts, such as voting, only in the locale of his selection. 
If these efforts fail to clear the atmosphere, an attempt should be made 
to localize the client’s assets to one state. 

The demonstrative legacy offers an opportunity to accomplish a tax 
savings where property in several states is involved. Many states have 
systems of inheritance tax rates and exemptions which vary with the 
legatee’s degree of kinship. Thus, in Wisconsin, inheritance tax rates 
for a spouse, brother, sister or descendant are between 2% and 10%, 
whereas the rates for a brother-in-law, for example, are between 8% 
and 40%. 

Assume that a testator dies domiciled in a state which does not have 
varying rates, but owns property in a second state which has such vary- 
ing rates. His will leaves a large sum of money to a brother-in-law. 
The executor will probably be unable to convince the taxing author- 
ities of the second state that the testator intended the widow and 
children to get the property in the second state and that the lower rates 
should therefore apply. This suggests the advisability of providing in 
the will the source of the bequest to the brother-in-law; or, if a demon- 
strative legacy is inappropriate, the same result could be accomplished 
by providing in the will that no portion of the property in the second 
state should be used to make up the bequest to the brother-in-law; 
the executor could thereby claim the higher exemption and lower rates. 

The reverse situation would also produce a tax saving. If the testator 
were domiciled in a state like Wisconsin and owned property in a state 
which did not have varying rates and exemptions, he would be well 
advised to leave his Wisconsin property to close relatives and his other 
property to his collateral relatives and friends. 

There is no statutory provision in Wisconsin authorizing the mar- 
shalling of assets, and the Wixconsin Tax Commission has refused per- 
mission to do so where the purpose was to let the executor reduce the 
inheritance tax in Wisconsin.*? 





31 See Wis. Stats. (1945) §§ 72.01(9) and 72.04(8). 


%2 Wisconsin Tax Commission letter dated July 3, 1928 én re Estate of White, County 
Court, Dane County, (1928). 
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E. Bequests To CHARITY 


The statute and regulations authorize the deduction from the gross 
estate of presently ascertainable charitable bequests.** Unlike the in- 
come tax allowances,** no limitation is placed on the size of the de- 
duction. The bequest can be for public, religious, charitable, scientific, 
literary or educational purposes. The purpose should not be to carry on 
propaganda or otherwise influence legislation. 

It has been said that “‘A charitable bequest is a favorite of the law. 
The courts are solicitous to give that construction which will sustain 
rather than defeat a charitable deduction.’’** Nevertheless, there are 
many traps for the taxpayer, and the courts often have been stern in 
their disallowance of deductions. Such terms as ‘‘educational’’** have 
received many narrowing interpretations by the Treasury and the 
courts.*? 

The intended charitable deduction may fail on the ground that the 
bequest is contingent or uncertain.** In a recent case,*® the will con- 
tained a devise of land to the city of Milwaukee, on condition that it 
be maintained as a public park. If the city did not accept it within 
two years, the state of Wisconsin was to get the land upon the same 
condition. If the state did not accept within one year thereafter, 
Ozaukee County was to get it upon the same condition and had an 
additional year to accept the gift. If the gift was accepted and there- 
after not used as a public park, title was to vest in a named individual 
legatee. The city and the state rejected it, but the county accepted the 
gift. The commissioner denied an estate tax deduction, and the court 
sustained him. 

Almost four years had elapsed before the county accepted the land. 
The court commented that the gift would likely have been readily 
accepted were it not for the conditions imposed in the will. Accord- 
ingly, at the testator’s death the possibility that the devise would not 
be accepted was not so remote as to be negligible. 





33 T.R.C. 812(d) and 861(a) (3); Regulations 105, § 81.44. 
34 7.R.C. 23(0) and 23(q). 

5° Baker-Boyer National Bank v. Henricksen, 46 F. Supp. 831, 834 (W.D. Wash. 1942); 
See also Y.M.C.A. v. Davis, 264 U.S. 47, 50, 44 S. Ct. 291 (1924). 

% Estate of Stoeckel, 2 T.C. 975, (1943); Estate of Sharpe v. Comm., 148 F. 2d 179 
(C.C.A. 3d 1945). 

37 The Treasury has published a pamphlet entitled ‘‘Cumulative List of Organizations, 
Contributions to Which Are Deductible under Sections 23(0) and 23(q).'’ However, it 
is not safe to assume that an organization acceptable for income tax Seductions would 
likewise be acceptable for estate tax deductions since Section 812(d) is more limited than 
either Section 23(0) or 23(q). 

38 Helvering v. Union Trust Co., 125 F. 2d 401 (C.C.A. 4th 1942). 
§® Churchill, Jr. v. U.S., 68 F. Supp. 267 CE.D. Wis. 1946). 
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The case raises the question whether it is safer to express the test- 
ator’s desires as to how the bequest should be used in purely precatory 
language. Even if the will had provided that the land should go “‘to 
the city of Milwaukee to be used as a public park,’’ a different result 
may have been reached. The use of the words ‘‘on condition that”’ 
coupled with the forfeiture provision was fatal. Insofar as the case 
seems to disfavor an express clause in the will that the bequest must 
be accepted by the legatee, it is submitted that the distinction is tenu- 
ous. It is presumed that a gift is accepted until the contrary is proved.*® 
There would appear to be no substantial difference between spelling’ 
out the necessity of acceptance and providing for successor benefi- 
ciaries. 

Even though the county finally accepted the gift, it is clear that it 
could not cure the fatal contingency. The tax determination depends on 
the measure of certainty at the time of death and subsequent clari- 
fication does not remove the cloud.*! However, some benefit to tax- 
payers can be obtained from disclaimers made before the estate tax 
return is filed, pursuant to the 1942 amendment to Section 812(d) of 
the Internal Revenue Code. One decision has placed limitations upon 
the disclaimer, deciding that the disclaimer cannot be partial or for 
consideration.*? Many cases of uncertainty will not be susceptible to 
disclaimer simply because, by nature, the condition will have to abide 
future events. 

Several cases have arisen in which the charitable bequest was con- 
tingent upon the death of the life beneficiary without issue. In U.S. ». 
Provident Trust Co.,** the testator left property to a daughter for life 
and, on the latter's death, to her issue; if she left no issue, the property 
was to pass to certain charities. The daughter, at the testator’s death, 
was under a doctor’s care, and proof was offered that she was absolutely 
incapable of bearing children by reason of previous surgical operations. 
The government objected to the charitable deduction and claimed that 
‘the law, without regard to the fact, conclusively presumes that a wo- 
man is capable of bearing children as long as she lives.’’ This view- 
point is well supported historically. Lord Coke had proclaimed that a 
man and woman one hundred years of age were capable of having 
children.** The court, however, rejected that theory and allowed the 





40 Estate of Mead, 227 Wis. 311, 325, 277 N.W. 694, 701 (1938). 


4l Norris v. Comm., 134 F. 2d 796, (C.C.A. 7th 1943); First Trust Co. of St. Paul v. 
Reynolds, 137 F. 2d 518 (C.C.A. 8th 1943). 


42 Frederick F. Dumont, 4 T.C. 158, 166 (1944). 
43 291 U.S. 272, 54 S. Ct. 389 (1934). 
“4 Coxg on Littieton, § 32 (15th ed., 1794); 2 BLacksronz ComMMENTARIES 125. 
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deduction to the estate on the ground that the amount of the chari- 
table remainder was ascertainable at the testator’s death. 

The tax considerations are weighty in every case in which the test- 
ator desires a testamentary trust in which the life beneficiary may 
invade principal and the remainder is to pass to charity. The failure 
to use the sanctioned language will result in the defeat of the con- 
templated estate tax deduction. 

It is clear that the mere right to invade corpus for the support of the 
life beneficiary does no necessarily bar the deduction. The Supreme 
Court, in Ithaca Trust Company v. U.S.,*° had before it the case of a 
testamentary trust for a widow during her lifetime in which the trust- 
ees could use from the principal any sum ‘‘that may be necessary to 
suitably maintain her in as much comfort as she now enjoys." Justice 
Holmes ruled that the will presented a standard capable of being fixed 
in definite terms of money and that this made the gift over to the char- 
ity ascertainable and deductible. 

The leading case of Merchants National Bank of Boston v. Comm." pro- 
duced a different result on distinguishable facts. The trustee could 
invade principal for the widow's ‘‘comfort, support, maintenance 
and/or happiness.’ The trustee was instructed to ‘‘exercise discretion 
with liberality.’’ The court found that the taxpayer was unable to 
sustain the burden of calculating the amount which would reach the 
charity. The court was unwilling to be swayed by the fact that the 
widow had far greater funds than she needed and in fact was not using 
any of the principal of the trust. 

The Ithaca Trust and Merchants National Bank cases are the guideposts 
between which there is much room for perplexity. Where the trustee 
was to pay so much of principal ‘‘as my said wife may at any time and 
from time to time need or desire’’ there was a denial of deduction for 
the charitable remainder.‘7 The same result was reached when the 
invasion of principal could be for the ‘‘use and benefit’’ of the bene- 
ficiary.** But where the trust provided that the trustee could dip into 
corpus only if the trust income was “‘insufficient in the opinion of the 
trustee to defray the expenses of any illness, accident, or other emer- 
gency or to provide for the proper maintenance, support, comfort and 
well-being’ of the beneficiary, the charitable remainder was de- 


ductible.*® 





4 279 U.S. 151, 49 S. Cr. 291 (1929). 

# 320 U.S. 256, 64S. Cr. 108 (1943). 

47 Gammons v. Hassett, 121 F. 2d 229 (C.C.A. 1st 1941). 
48 Estate of Nathan P. Cutler, Jr., 5 T.C. 1304 (1945). 

49 Estate of James M. Schoonmaker, Jr., 6 T.C. 404 (1946). 
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The approach of the courts to these cases is indicated in Industrial 
Trust Co. v. Comm.,5° where the words ‘‘comfort and pleasure’ were 
used. The court went to the dictionary, found that ‘‘pleasure’’ meant 
‘amusement, comfort, and happiness’’ and promptly denied the char- 
itable deduction. 

The moral of these cases is that great care must be exercised by the 
draftsman of the will in his choice of words. Originality of expression 
should yield to stare decisis. It would be well to include a provision to 
the effect that the invasion of principal is designed to enable the wid- 
ow to ‘‘maintain her station in life’’ or to “‘live in the manner to 
which she is accustomed,’’ since these are court-established standards 
which, when correlated with life expectancy, can be converted into 
dollars. 

Another safeguard is to provide that in any event a designated 
amount of money shall pass to the charity after the termination of the 
prior interests. Even if the testamentary trust would not otherwise 
permit the deduction for the charitable remainder, an allowance will 
be made to the extent of the guaranteed charitable residue. 

The attorney can gain a further benefit for the testator through pru- 
dent selection of the property to be bequeathed outright to charity. 
Indeed, the disposal of certain types of property may be shown to cause 
sufficient tax savings so as to make purely altruistic motives secondary 
in importance. A testator who owns a valuable art collection would be 
well advised to make it the object of an outright charitable bequest in 
his will. Otherwise, it might be a cumbersome, heavily-taxed addition 
to his estate. It may be difficult for the executor to sell it at a price 
commensurate to its value. If the executor were unable to make a fair 
sale of it, he would be obliged to retain it. This would carry with it 
the duty to protect the property and would automatically require ex- 
penditures for insurance and for payment of state and municipal prop- 
erty assessments made against it. Instead of reducing the tax obligation, 
it would be a burden which the estate's liquid assets would have to 
support. 

F. Insurance Options 


It has long been the law that the proceeds of unassigned life insur- 
ance policies do not constitute income for federal income tax purposes.*! 
Where funds are left on deposit with the insurance company at interest, 
the interest is taxable income to the beneficiary. However, if the pro- 
ceeds are left under a settlement option whereby the proceeds are paid 
in installments of interest and principal, the interest portion is re- 





50 151 F. 2d 592, (C.C.A. Ist 1945). 
51 [.R.C. 22(b) (1); Regulations 111, § 29.22(B) (1)-1. 








166 WISCONSIN LAW REVIEW [Vol. 1948 


ceived by the beneficiary free of income tax consequences.™ It is im- 
material whether the option is selected by the insured or by the bene- 
ficiary.** This is a very valuable right; its utilization is an important 
tax-saving device. 

If an estate is the beneficiary of any policy of life insurance, it may be 
desirable to have the executor or testamentary trustee empowered to 
select the settlement options. Insurance companies have their inde- 
pendent rules as to when they will accept the requests for selection of 
settlement options. It is recommended that the will expressly authorize 
the executor and testamentary trustee to select the option of settle- 
ment. Such a clause can do no mischief and should provide the neces- 
sary authority which the insurance company may demand before per- 
mitting the selection of the settlement option. The following clause, it 
is suggested, will afford the executor or trustee some facility in deal- 
ing with the insurance companies: 

I hereby grant to my executors and trustees the power to exer- 
cise any of the incidents of ownership, to select, elect or desig- 
nate any option, mode of payment or settlement provision with 
respect to the proceeds of any policy of insurance or annuity con- 
tract which may be part of this estate. Such action shall be recog- 


nized by the insurance company as fully and to the same extent 
as if I, the testator, or a named beneficiary had taken such action. 


G. Dovuste Estate Taxes ‘ 


Non-tax considerations often dictate the desirability of a testamen- 
tary trust. For example, a man may have justifiable concern over his 
widow's business acumen; he may fear her being preyed upon by sel- 
fish schemers or misdirected by ill-advised friends. From purely an es- 
tate tax standpoint, however, the testamentary trust serves an impor- 
tant function. The passing of property outright to a widow results in 
a second estate tax in the event of her death more than five years 
after the husband's death.* 

Through the use of the testamentary trust, with appropriate limita- 
tions on the use of corpus, the property passes to the ultimate bene- 
ficiaries without the imposition of a second estate tax. The trust de- 
vice may be used to cover not only the widow, but children, grand- 
children and others, provided there is vesting within the period of 
perpetuities. If the intended life beneficiary has large independent 
wealth, the trust is particularly important since it avoids the pyramid- 





52 Comm. v. Winslow, 113 F. 2d 418 (C.C.A. Ist 1940). 
( 58 — v. Comm., 146 F. 2d 388 (C.C.A. 2nd 1944); Bullard v. Comm., 5 T.C. 1346 
1945). 
5 1.R.C. 812(c); Regulations 105, § 81.41; The Wisconsin statute provides for a six 
year period. Wis. Srars. (1945) § 72.04(2). 
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ing of the two estates with its resultant high-bracket rates. If the trust 
device is not employed in the will, there is a caution which the legatee 
should understand in order to obtain advantage of the five year rule. 
The property received will be excluded from the second tax if death oc- 
curs within the five year period only if there is careful separation of the 
legacy and other assets. If the legacy is intermingled with the bene- 
ficiary’s other holdings, the government may be able to assert the es- 
tate tax on the entire amount. 

In drafting the testamentary trust, it may be useful, taxwise, to pro- 
vide for separate trusts for the several beneficiaries. If a single trust is 
established, income to the trustee will be taxed at the rate required for 
the aggregate of such income. If several trusts are set up, the income tax 
rates applicable will be based only on the earnings of the separate 
trust and will result in a saving of income taxes. The problem of single 
or separate trusts has been quite fully discussed by the Supreme Court.*5 


It might be wise to word the will in such a manner that after-born 
children have separate trusts created for them. This not only gains a 
possible income tax savings but also avoids the distribution of an in- 
testate share to such children. 


H. AttocaTiIon oF Trust INCOME 


To whom is the increment of property in a testamentary trust taxed? 
The statute requires the fiduciary to pay the tax.57 However, a de- 
duction is allowed with reference to income ‘‘currently distributed,’’5® 
in which case the tax is borne by the beneficiary. It is the legal right 
to the income rather than actual distribution which determines wheth- 
er income is ‘‘currently distributed’’; if the will speaks, it governs; 
otherwise the right to the income is controlled by local law.5® 

The question can be vital from a tax standpoint, where, for example, 
there is a capital gain upon the sale of a trust asset. Let us assume that 
the gain in this instance is currently distributable to the beneficiary. 
If the beneficiary is in a higher bracket than the fiduciary or if the 
beneficiary has no capital losses and the trust has, the aggregate 
tax will be much higher as a result of the necessary allocation of the 
gain to the beneficiary. Not only will the beneficiary pay a large tax, 
but also the fiduciary may have to waste capital losses for want of off- 
setting gains. 





55 U.S. Trust Co. of New York v. Comm., 296 U.S. 481, 56 S. Ct. 329 (1936). 
56 Wis. Srats. (1945) § 238.10. 

57 I.R.C. 161(b); Regulations 111, § 29-161-1(b). 

58 ].R.C. 162(b); Regulations 111, § 29-162-1(b). 

59 Johnston v. Helvering, 141 F. 2d 208, 210 (C.C.A. 2nd 1944). 
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The testator cannot reasonably anticipate the relative posthumous 
tax positions of his fiduciary and his beneficiaries. Nevertheless, 
flexibility can be obtained through an appropriate clause in the will. 
The will may provide that the fiduciary shall, in his discretion, deter- 
mine which items are income and which are additions to corpus. 
where the fiduciary has such authority, the beneficiary bears the tax 
on amounts *‘properly paid or credited’’ to him.*° A mere bookkeeping 
entry does not qualify as being ‘‘paid or credited.’’* 

The following clause, it is suggested, will accomplish the desired 
flexibility: 

My trustees shall determine whether money or property com- 
ing into their possession shall be treated as principal or income, 
and charge or apportion expenses and losses to principal or in- 
come as they may deem just and equitable, and to bind the bene- 
ficiary and distributee by their judgment therein. * 

The statute contains special provisions relative to the taxation of in- 
come paid during the first sixty-five days of the new taxable year. 
The allocation of trust expenses is collateral to the problem of allo- 
cating trust income and requires eaual attention in the will. 





$0 T.R.C. 162(c); Regulations 111, § 29-162-1(c). 

61 Guitar Trust Estate v. Comm., 34 B.T.A. 857 (1936). 
6 Thornton v. Comm., 5 T.C. 1177 (1945). 

63 T.R.C. 162(d) (3); Regulations 111, § 29-162-2(c). 
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CONTRACTS AND QUASI-CONTRACTS' 


JosepH G. WERNER 


I. Orrer AND ACCEPTANCE 


In Cullen v. Rock County? a county board appropriated money for the 

construction of a county garage and office building, and thereafter 
advertised for bids, reserving the right of rejection. After the bids were 
in, the county highway committee passed a resolution that the con- 
tract be awarded to plaintiff, provided that preliminary arrangements 
could be made with plaintiff. No formal contract was ever entered into 
by plaintiff with the county or its highway committee, and in nego- 
tiations between them no agreement was reached as to certain mat- 
ters. Upon suit by plaintiff for breach of contract it was held that he 
could not recover for the following reasons: 
(1) This was not a type of contract which was required by statute to 
be let to the lowest bidder, so that there was no implied statutory duty 
upon the county to execute a formal contract, thereby distinguishing 
L. G. Arnold, Inc. v. Hudson;* (2) There was no proposed formal con- 
tract on file requiring only the insertion of the price and signatures 
(as was the case in the Arnold case, supra), so that the resolution ac- 
cepting the bid could not be considered as creating a binding con- 
tract; (3) the acceptance was conditional upon the parties reaching an 
agreement with respect to various essential matters such as the time 
for commencing and completing the work, method of payment, etc., 
as to which no agreement was reached. 

It was held in Kaufman v. LaCrosse Theaters Co.* that there can be no 
acceptance of a contract by a proposed corporation which has not yet 
filed its articles of incorporation since a nonexistent corporation does 
not qualify under the familiar rule that a proposed acceptor must be 
ready, willing and able to accept an offer and carry out the transaction. 

Where the board of directors, which included all of the stockholders 
of a corporation, authorized the president and secretary to sell its as- 
sets, provided that before the contract of sale became effective it be rat- 





1 This review of the decisions of the Wisconsin Supreme Court in the field of contracts 
and quasi-contracts begins with 242 Wis. 62 (the beginning of the January Term, 1943) 
and continues through Volume 250 of the Wisconsin reports (June 10, 1947). The last 
review of this subject is contained in 1943 Wis. L. Rev. 52. 

2 244 Wis. 237, 12 N.W. 2d 38 (1943). 
3215 Wis. 5, 254 N.W. 108 (1934). 
4248 Wis. 43, 20 N.W. 2d 562 (1945). 
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ified by the stockholders, and thereafter a contract of sale was entered 
into by the president and secretary, and vendee used such assets and 
paid money to the corporation over a period of more than two years, 
without objection by the stockholders, the vendee is entitled to specific 
performance of the sales agreement, even though the stockholders 
thereafter repudiated it, in view of the fact that the stockholders were 
also the directors, had full knowledge of the agreement, and accepted 
the benefits therefrom.® 

In Nickel v. Theresa Farmers Co-operative Asso.* the Court, in considering 
whether the stating of a price by a lumber dealer constituted an offer 
or a mere quotation, applied the rule that a statement of prices does not 
become an offer to be converted into a contract by an acceptance so long 
as the one quoting the prices intends to retain the right to sell the 
articles to any bidder or customer; but as soon as there is a complete 
understanding that one is purchasing and the other is selling and there 
is agreement on the terms and conditions, there is a contract. Thus, 
where at the request of an owner of land the dealer wrote down prices 
of lumber and, in addition, recommended that the land owner get an 
architect to estimate the amount of lumber needed for the construction 
of proposed buildings, and dealer stated that he would send the lumber 
to owner after being advised as to the quantity required, there was a 
sufficient showing of a definite offer by the dealer. In Venzke v. Magdanz" 
a contractor’s written estimate as to the cost of certain items in con- 
nection with the remodeling of a house was not a contract, but such an 
estimate accompanied by an oral promise of the contractor to furnish 
the listed items at no more than the estimated price constituted a bind- 
ing contract as to such items which were furnished and accepted. How- 
ever, items furnished in remodeling the house which were not specified 
in the list were properly considered as ‘‘extras’’ for which the contractor 
was entitled to additional compensation. 

A memorandum sales slip setting forth the name of buyer, a de- 
scription of the product ordered and the price and time of delivery, but 
not signed by either buyer or seller, was held to be merely an offer to 
sell in Huggett v. Sears, Roebuck © Co.* In North American Seed Co. v. 
Cedarburg Supply Co.* it was held on evidence introduced without ob- 
jection that a notation initialled by buyer’s manager was intended 
merely as a bid for goods which was to be sold to the highest bidder, 
and that the bidder’s offer was never accepted by the seller. 





5 Santarsiero v. Green Bay Transport, Inc., 249 Wis. 308, 24 N.W. 2d 659 (1946). 
6 247 Wis. 412, 20 N.W. 2d 117 (1945). 

7243 Wis. 155, 9 N.W. 2d 604 (1943). 

§ 248 Wis. 281, 21 N.W. 2d 640 (1946). 

* 247 Wis. 31, 18 N.W. 2d 466, 159 A.L.R. 250 (1945). 
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Where, at a hearing of the War Labor Board, the chairman announced 
that persons desiring a transcript of the proceedings could do so at 
twenty-five cents per page, and defendant thereafter ordered nine copies 
from plaintiff (the reporter), it was held that defendant was bound to 
pay for the copies ordered at the price stated by the chairman, even 
though there was no specific inquiry or mention of the price by either 
plaintiff or defendant, where plaintiff delivered the copies and defend- 
ant had made part payment.'° 

Three workman’s compensation cases touched upon the subject of 

offer and acceptance in determining whether an employee-employer 
relationship existed. In Boehck Equipment Co. v. Industrial Comm." a Com- 
pany engaged in the business of renting excavating machines was, under 
the facts of the case, held to be the employer of an operator of a machine 
who was furnished with the machine, though injured while doing 
a job for, and to some extent under the direction of, a lessee, where 
there was no proof that the operator either expressly or impliedly 
consented to be an employee of the lessee. The court apparently con- 
sidered that at least implied consent existed in Cherry v. Industrial 
Comm.,'* where it was held that a regular employee of A who was killed 
while attempting to rescue employees of B in a mine cave-in, upon or- 
ders from A’s foreman, was an employee of B, the rescue work having 
been done in the performance of B’s duty to save his own employees. 
But in State v. Industrial Comm.* a student nurse taking clinical train- 
ing at the state hospital as part of her university course, who performed 
benefits to the state, was not an employee of the state, since one cannot 
become an employee of the state by an implied contract, but must 
comply with the state civil service laws, which was not done in this 
case. 

In Leuch v. Campbell'* negotiations between two real estate brokers 
for splitting a commission was considered of such ‘‘an indefinite, 
uncertain and preliminary nature’’ as not to constitute an enforce- 
able agreement.'® 


II. Cons1DERATION 


Where a conveyance of an easement was under seal and delivered, 
consideration was conclusively presumed since there was an executed 





10 Carney v. McFarlin, 249 Wis. 261, 24 N.W. 2d 594 (1946). 

11 246 Wis. 178, 16 N.W. 2d 298 (1944). 

12 246 Wis. 279, 16 N.W. 2d 800 (1944). 

13 250 Wis. 140, 26 N.W. 2d 273 (1947). 

14 250 Wis. 272, 26 N.W. 2d 538 (1947). 

8 See also Strauss v. Eulberg Brewing Co., 250 Wis. 579, 27 N.W. 2d 723 (1947). 
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agreement.'* Likewise, where a mortgage is under seal, the seal im- 
ports consideration both for the mortgage and the note which the 
mortgage secures.'’ Where an original promissory note is unsealed, 
and a renewal note is given under seal, the 20-year statute of limitations 
is applicable.'* In Maxwell v. Stack'® it was stated that the mere affixing 
of a corporate seal to an instrument not required by statute to be under 
seal does not make the instrument one under seal. 

A payee of a check who accepts the check as a gift when the maker 
is competent, but does not seek collection until after the maker is de- 
clared incompetent, cannot recover the amount of the check from the in- 
competent’s guardian since the check was a mere promise to pay with- 
out consideration which was revoked by the maker's incompetency.”° 
In Banking Comm. v. Townsend” the court applied Section 116.30, to the 
effect that an antecedent or pre-existing debt constitutes consideration 
for a renewal note. 

The court held in Logemann v. Logemann™ that consent to the dis- 
missal of a bona fide cause of action by parents against their son and 
his wife was ample consideration to support a promise of the son and 
wife to pay the parents $50 per month for the rest of the parents’ 
lives, which promise may be enforced in a subsequent action. The court 
there held that such an agreement was not invalidated by failure to 
comply with Section 269.46(2) which provides that no agreement, 
stipulation or consent between the parties to an action shall be bind- 
ing unless made in court and entered in the minutes or made in writing 
and subscribed by the party to be bound, since a judgment had been 
entered in the previous action on the basis of such agreement. The court 
concluded that Section 269.46(2) refers to stipulations directly affect- 
ing the course of an action in court and does not control subsequent 
causes of action on different issues or prevent testimony relating to the 
agreement in such a subsequent suit. 

It was held in Estate of Nickolay®* that there was consideration for 
a post-nuptial agreement providing that wife, age 69, would receive 
$500 from husband's estate as a full discharge of all claims as widow and 
heir, to dower, widow's allowance, homestead or other rights, and 
husband, age 89, released all present and future rights in wife’s prop- 





16 George Williams College v. Williams Bay, 242 Wis. 311, 7 N.W. 2d 891 (1943). 
17 Virkshus v. Virkshus, 250 Wis. 90, 26 N.W. 2d 156 (1947). 

18 Banking Comm. v. Townsend, 243 Wis. 329, 10 N.W. 2d 110 (1943). 

19 246 Wis. 487, 17 N.W. 2d 603 (1945). 

20 Guardianship of Thornton, 243 Wis. 397, 10 N.W. 2d 193 (1943). 

21 243 Wis. 329, 10 N.W. 2d 110 (1943). 

22 245 Wis. 515, 15 N.W. 2d 800 (1944). 

% 249 Wis. 571, 25 N.W. 2d 451 (1946). 
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erty or estate. After the husband's death the widow contended that 
since she had children by a previous marriage, and the husband had 
none, the husband released nothing, since under the then existing cur- 
tesy statute all of the wife’s property, if she had died before her hus- 
band, would have gone to her children. The court held that this con- 
tention was not sound since the legislature might have changed the 
curtesy law so as to be more favorable to him.** The post-nuptial agree- 
ment barred him from taking any of her real estate in the event of such 
a statutory change, and, accordingly, the agreement was supported 
by consideration. The widow also contended that there was an in- 
adequacy of consideration since in return for the $500 she was to re- 
ceive, she gave up an inheritance of about $20,000. The court dismissed 
this claim by stating that it is exclusively for the parties to determine 
whether the consideration is adequate, there being a consideration 
of value without any claim of fraud. But in Meske v. Wenzel,*® where 
a question of public policy was involved the payment of $150 for an 
assignment of property worth $1,000 was held to be ‘‘so slight as to 
be inconsiderable.’’ 

Where a real estate broker foregoes his exclusive rights under a list- 
ing contract upon an agreement by another broker to pay him one- 
third of the commission if the other broker sells the property, there 
is substantial consideration for the agreement between the two brokers, 
and one of them cannot withdraw from such a contractual obligation 
without the consent of the other.?? 

Petersime Incubator Co. v. Klinke®* involved the sufficiency of consid- 
eration for an accord and satisfaction. It was there held the payment of 
notes at a lesser sum than their face value in advance of their dates of ma- 
turity with interest in full to dates of maturity constituted sufficient con- 
sideration, where the agreement between the parties was clear and the 
creditor had cashed and accepted the proceeds of debtor’s check which 
contained the statement ‘‘Payment of account in full to date,’’ even 
though there was no dispute between the parties as to the amount 
which would have been due on the notes at maturity. 

Where the parties to the sale of a business expressly reserved for future 
negotiations the transfer of an unemployment compensation credit, 
and by subsequent agreement seller was to receive a specified amount for 





24 Wis. Srats. (1945) § 233.23. 

% It is interesting to note that the legislature by Wis. Laws 1947, c. 371 did eliminate 
the provision in the curtesy statute (§ 233.23) giving children by a deceased wife's pre- 
vious marriage priority over the surviving husband. 


26 247 Wis. 598, 20 N.W. 2d 654 (1945). 
27 Niemann v. Severson, 246 Wis. 636, 18 N.W. 2d 338 (1945). 
28 248 Wis. 166, 21 N.W. 2d 377 (1946). 
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such credit, it was held that there was consideration for the transfer 
of the credit since it was a valuable asset to buyer because such accum- 
ulations in the unemployment compensation fund reduced buyer's 
premiums. This conclusion was reached even though it was recognized 
that under Section 108.16(8)(a) the credit automatically would have 
passed to the buyer, regardless of any agreement between them, and 
that neither buyer nor seller could ever obtain any part of the compen- 
sation fund.?® 

In Marston Brothers Co. v. Oliver W. Wierdsma Co.*° plaintiff sought to 
foreclose a materialman’s lien. In its complaint plaintiff alleged that it 
had waived its lien but that the waiver was void because given without 
consideration. The court held that in view of the waiver the complaint 
did not state a cause of action, since no consideration for the waiver 
was necessary. It was held also that there was no implied agreement by 
an owner to pay a materialman who gave a waiver of lien where the 
owner refused to pay the contractor until the contractor and material- 
men had given waivers of lien, there being no contractual relations be- 
tween the owner and the materialman. In another case a printed form 
addressed to a lumber dealer signed by a land owner that he had deposit- 
ed certain funds with a lending agency to be paid to the dealer for lum- 
ber and millwork in the construction of owner’s residence was held to 
be a contract giving the dealer the status of a contractor under Section 
289.01(2), relating to materialmen’s liens, with respect to materials 
furnished after the instrument was signed and delivered. With respect 
to materials furnished by the dealer before the execution of the instru- 
ment it was held that since owner received the benefit of them there was 
a moral consideration to pay for them which afforded sufficient consid- 
eration to support his promise to pay therefor as evidenced by the in- 
strument, though a materialman’s lien could not be invoked with 
respect to such previously furnished materials.** 

A complaint which alleges that an incompetent person conveyed 
property to her son without consideration and that the son exercised 
complete control over the incompetent and prevented her other chil- 
dren from seeing her, states a cause of action for recovery of the prop- 
erty from the son.** 

In Vogel v. Cooper** the modification of a supervisor's employment 
contract to provide for certain services by him to meet exceptional 





29 Stevens Point M. Co. v. Stevens Point M. Sales, 249 Wis. 250, 24 N.W. 2d 625 (1946). 
3° 244 Wis. 394, 12 N.W. 2d 748 (1944). 

31 Fraser Lumber & Mfg. Co. v. Laeyendecker, 243 Wis. 25, 9 N.W. 2d 97 (1943). 
32 Gleixner v. Schulkewitz, 244 Wis. 169, 11 N.W. 2d 500 (1943). 

33 250 Wis. 442, 27 N.W. 2d 353 (1947). 
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circumstances, which he was not otherwise required to perform, was 
supported by consideration. 

The term ‘‘fair consideration’’ as defined by Section 242.03, of the 
Uniform Fraudulent Conveyance Act was discussed by the court in 
West Milwaukee v. Bergstrom Mfg. Co.** 


Ill. SraruTe or Fraups 


In several cases the court had to determine whether or not an agent 
or broker could enforce a contract for the recovery of his commission. 
In two decisions recovery was denied to real estate agents. In the first, 
Brest v. Maenat Realty Co.,** the owner of a theater contemporaneously 
signed two letters. One of the letters advised the plaintiff real estate 
agent that if he consummated a satisfactory deal between the owner and 
a named prospective lessee his commission would be $2,500. The other 
letter also was addressed to the agent and confirmed the understanding 
between the owner and agent relative to the leasing of the theater to the 
named prospect, setting forth the terms of the proposed lease and the 
period of time that the agent was given the exclusive listing. The su- 
preme court held that there was no compliance with Section 240.10, 
which provides that every contract to pay a commission to a real es- 
tate agent for negotiating a lease exceeding a three-year term shall be 
void unless it describes the rea] estate, states the terms of the rental, 
the commission to be paid and the period during which the agent may 
secure a tenant in writing and subscribed by the person agreeing to pay 
the commission. The agent contended that the two letters should be 
considered together as a single agreement, but the court concluded that 
in the absence of a statement in one letter expressly incorporating the 
other and failure to refer to the other letter, plaintiff's contention was 
baseless. The court held that though the letters related to the same 
transaction, each was concerned with distinct subjects and provided 
for distinct things; the one related to the amount of the commission, 
and the other, to the terms of the lease which were offered to the pro- 
posed lessee. To be taken together as evidencing the same thing, the 
court ruled that the two instruments must not only relate to the same 
transaction, but both must have the same object. The denial of the 
agent’s recovery under the facts of this case appears to be proper since 
the coinmission was to be paid only if a satisfactory deal was consum- 

mated between the owner and the proposed lessee. No lease agreement 
was in fact entered into with such proposed lessee or any other pro- 
spective lessee produced by the agent. 





* 242 Wis. 137, 7 N.W. 2d 587 (1943). 
5 245 Wis. 631, 15 N.W. 2d 798 (1944). 
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The second case denying recovery to a real estate agent was Kaufman 
v. LaCrosse Theaters Co.** There the agent alleged in his complaint that 
the lease for which he sought his commission was for a term of thirty 
years. The court held the listing agreement void under Section 240.10, 
and a judgment of nonsuit against the plaintiff was upheld, because of 
failure of the agreement to express the terms of rental, relying upon 
Brest v. Maenat Realty Co., supra. Although the listing agreement did 
not state the term for which the lease was to run, the court apparently 
took plaintiff's allegation that the term was for thirty years, and there- 
fore the listing agreement came within the provisions of Section 
240.10.*? 

However, in Paul v. Markle** a listing agreement was held valid under 
Section 240.10 where the owner in writing gave to a real estate broker 
an option either to sell or to purchase land for a specified price and 
agreed in the same instrument to pay the broker a 5% commission. 
Where, under such an agreement, the broker produced a purchaser 
who was ready, willing and able to purchase, and gave the owner an 
opportunity to complete the transaction, the broker was entitled to 
his commission even though the owner did not enter into an agree- 
ment of sale with the proposed buyer. In Niemann v. Severson*®® it was 
held that an agreement between two real estate brokers to divide a 
commission need not be in writing, since an agreement between two 
brokers does not come within the provisions of Section 240.10. 

An oral agreement to transfer real estate by will was held void be- 
cause not in writing.‘® In Estate of Rosenthal" a decedent devised to 
claimant and another ‘‘who have worked for me (testator) many 
years,’ all his property, principally real estate, in equal shares. The 
devise to claimant was void because claimant’s wife was one of the 
two witnesses to the will. Claimant contended that the will was an 
agreement in writing executed by the testator which satisfied the 
requirements of Section 240.08, which provides that contracts for the 
sale of land shall be void unless contained in writing, expressing the 
consideration, and subscribed by the person making the sale. The 
court held that there was no compliance with Section 240.08, since 
the will did not express the consideration, though there was evidence 
that claimant had worked for decedent for many years without pay 

36 248 Wis. 43, 20 N.W. 2d 562 (1945). 

37 In Leuch v. Campbell, 250 Wis. 272, 26 N.W. 2d 538 (1947) it was said that in view 
of the requirements of Section 240.10 there can be no implied contract to pay a com- 
mission. 

38 250 Wis. 81, 26 N.W. 2d 276 (1947). 

39 246 Wis. 636, 18 N.W. 2d 338 (1945). 

40 Estate of Anderson, 242 Wis. 272, 7 N.W. 2d 823 (1943). 

1 247 Wis. 555, 20 N.W. 2d 643 (1945). 
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and that decedent orally had promised to leave one-half of his estate 
to claimant. Moreover, the court concluded that the oral promise 
could not be sustained under Section 240.09, on the theory that there 
had been partial performance of the oral agreement by claimant’s work 
on decedent’s farm, since there was no evidence that claimant was ever 
in open and notorious possession of decedent's real estate, or that claim- 
ant made any valuable improvements thereon, or that he performed 
other acts in reliance on the oral promise of decedent. 

In Padol v. Switalski*® it was held that Sections 240.06 and 240.08, 
relating to the sale of real estate, were satisfied even though an agree- 
ment to sell and receipt signed by the seller did not expressly name the 
purchaser, where it was clearly understood by the seller who the pur- 
chaser was, and the seller's agent on the same date gave an option to 
the purchaser in which he was specifically named, and purchaser made 
a down payment at that time. In Kuester v. Rowlands® a land contract 
describing the land to be conveyed as vendor’s property ‘‘described 
as part of sec. 13, town of Genessee, county of Waukesha”’ satisfied 
Section 240.08 where the vendor owned only a 110-acre farm in sec.13. 

Bowler Lumber Co. v. Raasch** applied Section 241.02, in holding that 
an oral promise to pay the debt of another is void and unenforceable. 

Dubin v. Mobr* held that an oral contract appointing a person as 
exclusive agent for the sale of corporate stock of substantial value is 
not void under Section 121.04, which requires that a contract to sell 
goods or choses in action of a value of $50 or more must be in writing 
or partially performed, since such an agency agreement is not a con- 
tract for the sale of the stock within the meaning of the statute. 

In North American Seed Co. v. Cedarburg Supply Co.,** it was held that 
the writing by defendant's manager of his initials in a framed-off space 
at the edge of a sales slip did not comply with Section 121.04(1), re- 
quiring a note or memorandum in writing ‘‘signed by the party to be 
charged or his agent in that behalf.’ 

Huggett v. Sears Roebuck © Co.47 and Nickel v. Theresa Farmers Co- 
operative Asso.*® are cases in which it was decided that partial perform- 
ance by one of the parties satisfied the requirements of Section 121.04. 





42 248 Wis. 183, 21 N.W. 2d 375 (1946). 
8 250 Wis. 277, 26 N.W. 2d 639 (1947). 
“4 246 Wis. 639, 19 N.W. 2d 366 (1945). 
© 247 Wis. 520, 19 N.W. 2d 880 (1945). 
46 247 Wis. 31, 18 N.W. 2d 466, 159 A.L.R. 250 (1945); see note 159 A.L.R. 253. 
‘7 248 Wis. 281, 21 N.W. 2d 640 (1946). 
48 247 Wis. 412, 20 N.W. 2d 117 (1945). 
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IV. Inxecarity 


Three cases were concerned with the obligations of corporate officers 
or majority stockholders to the corporation where it was contended 
that contracts were entered into for their individual benefit. In Garvey 
v. Fox Valley Construction Co.** the court held as unconscionable and un- 
enforceable a contract which permitted a majority stockholder of A 
corporation to receive personally one-third of the stock of B cor- 
poration upon the sale by A corporation to B corporation of substantial 
amounts of property, even though all of the other stockholders of A 
corporation had consented to the transaction. The court took the po- 
sition that the majority stockholder of A corporation was individually 
obtaining part of the consideration for the property sold by A cor- 
poration, thereby depriving that corporation of part of the sale price. 
This arrangement was described by the court as ‘‘an inequitable use of 
his powers as a majority stockholder to the detriment of the corporate 
assets and to the interests of the other stockholders’’ of A corporation. 

Although Steven v. Hale-Haas Corp.®° is concerned principally with 
corporation law, the court in that case stated the following well known 
contract principles: (1) A general plan, scheme, conspiracy or agree- 
ment between an officer and director of A corporation and a third per- 
son whereby such officer and director agrees to use his official position 
and vote to effect corporate action for the benefit of B corporation in 
consideration for financial and other advantages to himself will be 
enjoined at the instance of a minority stockholder of A corporation 
without inquiry as to the actual damage to A corporation. (2) A cor- 
rupt bargain which deprives a corporation and its stockholders of the 
honest judgment of its officers and directors is itself an important in- 
jury to the corporation, and the corporate action may be enjoined if 
executory, and set aside if consummated. In Roberts v. Saukville Canning 
Co.®! it was stated that contracts between corporations having identical 
officers are not void, but are voidable if either corporation has been 
imposed upon. The evidence in the Roberts case did not disclose that 
there had been any imposition upon the corporations involved. 

A contract which violated the National Labor Relations Act was 
held void in International Union v. J. I. Case Co.** The employer had 
entered into a contract with a labor union representing a majority of 
employees, permitting individual non-union employees to bargain 
individually with the employer, while groups of employees were to 





49 246 Wis. 64, 16 N.W. 2d 432 (1944). 

59 249 Wis. 205, 23 N.W. 2d 620, 768 (1946). 
51 250 Wis. 112, 26 N.W. 2d 145 (1947). 

52 250 Wis. 63, 26 N.W. 2d 305 (1947). 
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bargain through the union. The court considered this agreement con- 
trary to the National Labor Relations Act which provided that the 
union designated by the majority of employees shall be the exclusive 
representative of a// employees in the unit involved for purposes of 
collective bargaining. 

In Depies-Heus Oil Co. v. Sielaff®* defendant contended that a clause 
in a lease providing that upon its termination or on sale of the prop- 
erty, the new lessee or vendee could sell only oil products of the plain- 
tiff if the property were used as a filling station, was contrary to public 
policy and in restraint of trade. The court by-passed the question on the 
ground that it was moot in view of the decision that plaintiff was en- 
titled to ownership of the property by a decree of specific performance. 

A written agreemen: whereby a payee released, sold and assigned his 
one-half interest in notes and a mortgage having a total value of $2,000 
to the maker, upon receipt of $150, in order to prevent payee’s wife 
from acquiring his interest in the notes and mortgage in the event of a 
divorce, was held void both at law and in equity because against public 
policy.* 

Sections 115.06 and 115.08, providing that a corporation cannot 
assert the defense of usury, and that the defense of usury cannot be in- 
terposed without tender of the principal sum due, are applicable to a 
commercial cemetery corporation.*® 


V. ConsTRUCTION oF CONTRACTS 


The effect to be given to business practices or customs in the construc- 
tion of contracts was considered in George J. Meyer Mfg. Co. v. Howard 
B. & C. Co. and Gagliano v. Ogden & Co.*" In the Meyer case there was 
a question as to the meaning of a price schedule in a contract for brass 
and copper, where the plaintiff sought to recover alleged overpayments 
made by it. The majority of the court concluded: (1) that plaintiff was 
estopped from recovering since both parties had placed a practical con- 
struction upon the price schedule and had adhered to it for over 
three years during which time eighteen blanket orders were made in- 
volving over $192,000, and plaintiff had made payments under this con- 
struction without any question as to the meaning of the contract; 
(2) that the terms of the price schedule were ambiguous and subject to 
different interpretations, so that the interpretation placed upon the con- 
tract by the parties in the course of their dealings should be given effect, 





53 246 Wis. 36, 16 N.W. 2d 386 (1944). 
4 Meske v. Wenzel, 247 Wis. 598, 20 N.W. 2d 654 (1945). 

% Feest v. Hillcrest Cemetery, Inc., 247 Wis. 160, 19 N.W. 2d 246 (1945). 
% 246 Wis. 558, 18 N.W. 2d 468 (1945). 
57 246 Wis. 291, 16 N.W. 2d 565 (1944). 
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and, accordingly such practical construction became in legal effect a 
part of the contract; (3) that the payments were not made by plaintiff 
under a mistake of fact, since plaintiff's employees carefully checked the 
invoices and approved payment, it appearing that plaintiff had as much 
knowledge and means of knowledge of all the facts as did the defend- 
ant and was as much of an expert in dealing with the goods as was 
the defendant. Two judges dissented on the grounds: (1) that the price 
schedule was not ambiguous; (2) that the parties had operated under a 
mutual mistake of fact; and (3) that the fact that plaintiff's ignorance 
was the result of its employees’ negligence or carelessness was not 
material since defendant had not changed its position because of such 
negligence. 

In the Gagliano case, supra, evidence as to custom regarding commis- 
sions paid to real estate salesmen was admissible where it appeared 
that the written agreement did not purport and was not intended to 
cover all the working arrangements or the circumstances under which 
commissions would be paid, where the plaintiff salesman had worked 
for some years without a written agreement. The court held that the 
custom antedated the writing and that, under the circumstances, it 
must have been the intention to incorporate the custom into the written 
agreement, where it was not clearly at variance with the custom. 

The court in Straw v. Integrity Mut. Ins. Co.** held that a standard 
fire insurance policy containing provisions required by statute should 
be construed not as a legislative enactment, but as a voluntary contract 
deriving its force from the consent of the parties. But, the court said, 
the fact that its language is prescribed by statute should be kept in 
mind and the language not extended by construction beyond its plain 
meaning. 

In Londo v. Integrity Mut. Ins. Co.** plaintiff made written application 
for windstorm insurance on a barn on May 19th. The application con- 
tained a recital that the insurance was to take effect at noon of that day, 
and the company’s agent orally advised plaintiff that the policy was 
immediately effective. The policy also contained a further provision 
that applicant agreed ‘‘that this insurance shall not take effect until 
the application is approved by the secretary and a policy issued there- 
on,’’ and that the insurance company was not bound by any acts or 
statement of its agents not contained in the application. The appli- 
cation was sent by the agent to the company on May 22nd, and the 
company received it on May 23rd. The barn was destroyed by wind- 
storm on May 22nd, and on that day the agent so advised the company 





58 248 Wis. 96, 20 N.W. 2d 707, 163 A.L.R. 1396 (1945). 
59 249 Wis. 281, 24 N.W. 2d 628 (1946). 
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secretary by telephone. The secretary rejected the application and 
plaintiff brought suit to recover the insurance. On the defendant's 
motion for summary judgment the court denied recovery to the plain- 
tiff. The court held that the application showed on its face that the 
policy was not to become effective until approved by the secretary and 
a policy issued. The statement in the application that the insurance was 
to take effect on the date of application was construed to be appli- 
cable only if the secretary approved the application and a policy was 
issued. The effect of this decision seemed to penalize the applicant for 
giving prompt notification of the destruction of che building. If he had 
waited a few days in giving such notification until the secretary had 
approved the application and a policy issued, the policy would have 
been effective as of the date of application and the barn would have been 
covered by the insurance. The court refused to consider the agent's 
oral statement to the applicant that the policy was effective on the date 
of application, and further, gave no consideration to plaintiff's argu- 
ment that the agent had authority as a general agent to make the policy 
immediately effective. The court did not mention the familiar rule 
that where a document is subject to two interpretations it should be 
given the construction least favorable to the party drafting the instru- 
ment.®° Nor did the court consider the agent’s delay of three days in 
sending in the application. 

Lehner v. Kozlowski®' involved an agreement between A and B, ad- 
joining landowners, permitting A forever to construct, maintain, deep- 
en and keep and repair an open ditch or tile drain, or both, across the 
lands of B, of such character and sufficient size as to make a proper and 
sufficient outlet for any drainage system A may establish on his lands 
as to sufficiently drain the same for cultivation in such manner as A 
may deem advisable. The court held that the agreement could not be 
construed to permit A to construct a ditch at a new location after he 
had used a tile drain at a different place for 27 years. The court was of 
the view that although A had considerable leeway in determining 
the location and type of drainage when the agreement was entered 
into, still he was bound by his election as to the place and manner of 
drainage which was made by him at that time and was used by him 
for many years with B’s acquiescence. 

A marginal notation contained on a note, apparently in the same 
handwriting as the body of the note, in the absence of evidence to the 
contrary, is presumed to be a part of the note and must be construed 





6° See Woodall v. Democrat Printing Co., 250 Wis. 348, 27 N.W. 2d 437 (1947). 
a 245 Wis. 262, 13 N.W. 2d 910 (1944). 
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with the rest of the instrument to determine the agreement of the 
parties.* 

In Braun v. Consolidated Electric Lamp Co.® plaintiff was employed under 
a salesman’s contract to procure yearly jobber contracts between his 
employer and distributors, and plaintiff was to receive commissions 
based upon goods ordered by the distributors from the employer 
throughout the year. The court held that plaintiff was entitled to 
commissions on all such jobber contracts until the end of their term, 
even though the goods were not sent by the employer to the dis- 
tributors until after the ‘salesman’s employment was terminated 
pursuant to his employment contract. The Brown case was distinguished 
in Deree v. Reliable Tool © Machine, Inc.,** where defendant agreed to 
pay plaintiff a specified commission on all business obtained ‘“‘by or 
through”’ plaintiff. Plaintiff was denied recovery of commissions on 
subsequent orders made by a client where plaintiff was unable to sus- 
tain the burden of proving that the client, who had placed his first 
order through plaintiff, had made the subsequent orders “‘by or 
through”’ plaintiff, since the contract which was prepared by plaintiff, 
made no express provision for commissions on direct order by such a 
customer from defendant.* 

It was held further in the Deree case, that where a contract provides 
that either party may terminate it ‘‘upon ninety days notice at any 
time after October 1,"’ a notice given by a party on August 15th that 
he elected to terminate the agreement ninety days thereafter, was a 
good notice and effectively terminated the agreement. The court decided 
that the contract provision could not be construed to mean that no 
notice was to be given prior to October Ist, but rather, that the con- 
tract could be terminated anytime after October 1st, provided the 90- 
day notice was given. Where a contract provided that a contract could 
be terminated on seven days’ notice, a notice stating that termination is 
made ‘‘pursuant to the provisions of said contract’’ was an effective 
notice, since it contemplated the lapse of seven days before it became 
effective. 

In Meske v. Wenzel®’ and Consolidated Disc Corp. v. Holton S. S. Bank*®* 
it was held that a sales agreement and a loan agreement could be con- 

* Banking Comm. v. Townsend, 243 Wis. 329, 10 N.W. 2d 110 (1943). 

63 245 Wis. 170, 13 N.W. 2d 549 (1944). 

64 250 Wis. 224, 26 N.W. 2d 673 (1947). 

6 Cf. Diederich v. Wisconsin Wood Products, Inc., 247 Wis. 212, 19 N.W. 2d 268 
ase, where under the facts of that case a salesman was permitted recovery. 

% Amberg Granite Co. v. Marinette County, 247 Wis. 36, 18 N.W. 2d 496 (1945). 

67 247 Wis. 598, 20 N.W. 2d 654 (1945). In the Meske case the court also applied the 
rule of construing an instrument capable of two interpretations, least favorable to the 


person who drew the instrument. 
68 247 Wis. 152, 19 N.W. 2d 1717 3°45). 
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sidered in determining the meaning of chattel mortgages given pur- 
suant to such agreements, the mortgage being an “‘integration’’ of the 
final agreement of the parties.*° 

A covenant that ‘‘no structure whatsoever’’ should be constructed on 
certain land was construed under the facts in Vikes v. Pedersen’ to pre- 
vent the owner from constructing anything of a permanent nature 
which would interfere with an adjoining owner's full enjoyment of 
light, air and vision. Accordingly, the erection of gasoline pumps, 
advertising signs, posts, poles and accumulations of materials were 
prohibited, but a concrete approach to an adjoining filling station and 
underground storage tanks were not banned by the covenant.” 

In the absence of an express agreement therefore a partner is not 
entitled to wages from the partnership funds in view of Section 123.15 
(6), which provides that no partner is entitled to remuneration except 
a surviving partner who winds up the partnership affairs.7* In Sech- 
rest v. Sechrest™® the court, in construing an agreement on dissolution of 
a partnership, denied to the retiring partner the right to share in the 
profits of the business during the period between the dissolution and 
the final accounting. 

A personal property ‘‘floater’’ insurance policy covering generally 
“household goods’’ and including “‘furniture, other personal property 
and miscellaneous articles, including wines and liquors’’ was held not 
to cover a portable pier which was destroyed while extended into a 
lake, where the pier was not included among certain specifically named 
articles. The court applied the rule of ejusdem generis and concluded that 
“other personal property’’ was limited to property like furniture.” 

In construing an agreement between a labor union and an employer 
it was held that metallurgists and laboratory employees, who tested 
materials received by the employer, did not come within the terms of a 
clause excluding employees working on ‘‘control of production.’’” 
In Maxwell v. Stack’ the official bond of an assistant city treasurer was 





69 But see Brest v. Maenat Realty Co., 245 Wis. 631, 15 N.W. 2d 798 (1944), discussed 
supra, under heading ‘‘Statute of Frauds."’ 


70 247 Wis. 288, 19 N.W. 2d 176 (1945); see also State ex rel. Pederson v. Drury, 248 Wis. 
243, 21 N.W. 2d 408 (1946). 

71 In Clark v. Guy Drews Post, 247 Wis. 48, 18 N.W. 2d 322 (1945) the court concluded 
under the facts that a covenant in a deed that land be used only for residential purposes 
was a personal covenant and not a restrictive covenant running with the land. 

72 Wales v. Wightman, 247 Wis. 238, 19 N.W. 2d 243 (1945). 

73 248 Wis. 516, 22 N.W. 2d 594 (1946). 

™ Warshauer v. Employers’ Fire Ins. Co., 247 Wis. 469, 19 N.W. 2d 876 (1945). 

( % ees Corp. v. Wisconsin E. R. Board, 247 Wis. 202, 19 N.W. 2d 255 
1945). 
76 246 Wis. 487, 17 N.W. 2d 603 (1945). 
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construed as a contract of indemnity against liability, and not an agree- 
ment to save harmless. 

A land contract providing that the balance of payments be made on 
a certain date, ‘‘at which time warranty deed and abstract of title is 
to be delivered,’’ was held to be explicit, and it was not necessary for 
the seller to deliver the abstract prior to the time of closing the deal.77 

The court, in several cases, reiterated several familiar rules of con- 
struction: All parts of a contract must be read together and the entire 
agreement looked to for the purpose of giving each provision its intend- 
ed meaning.’* Where there is no ambiguity in the contract the intention 
of the parties must be determined from the language used, and effect 
given to all provisions, if possible, without doing violence to the 
language used.”* When the terms of a contract are clear and unam- 
biguous they must control, and they are not affected by previous ne- 
gotiations nor subsequent conduct of the parties; but if ambiguous, 
evidence of the circumstances under which the contract was made is 
proper to enable the court to construe the contract.*® Where the con- 
tract is not ambiguous its construction is a matter of law for the court 
to determine, but when ambiguity exists the sense in which the words 
are used is a question of fact. *! 

Upon the facts in the case of Neumann v. Gorak® a finding of the trial 
court that time was of the essence for the performance of a contract 
for the sale of real estate was sustained, on the basis of the parties’ 
conduct rather than upon any express provision in the contract. 





“7? Urban v. Trautmann, 249 Wis. 264, 24 N.W. 2d 619 (1946). 

78 State ex rel. Dept. of Agr. & M. v. Badger Dairy, Inc., 245 Wis. 229, 14 N.W. 2d 
34 (1944). 

79 Giese v. Giese, 242 Wis. 581, 9 N.W. 2d 67 (1943). 


8° Stoelting Brothers Co. v. Stoelting, 246 Wis. 109, 16 N.W. 2d 367 (1944); Huth v. 
A. J. Straus Paying Agency, 247 Wis. 263, 19 N.W. 2d 282 (1945); Edwards Realty & 
Finance Co., 250 Wis. 472, 27 N.W. 2d 370 (1947). In the following cases parol evidence 
was held admissible in the construction of contracts: Nolan v. Standard Fire Ins. Co., 
243 Wis. 30, 9 N.W. 2d 74 (1943) (to determine which of two properties was insured 
where description was equally applicable to either of two buildings); Ludtke v. Com- 
pound School District, 246 Wis. 235, 16 N.W. 2d 562 (1944) (to determine whether an 
instrument containing a granting clause ‘‘bargained, sold, demised and leased’’ was a 
lease or an absolute sere, In the following cases parol evidence was held not 
admissible: Kleih v. Van Schoyck, 250 Wis. 413, 27 N.W. 2d 490 (1947); Kaufman v. 
LaCrosse Theaters Co., 248 Wis. 43, 20 N.W. 2d 562 (1945); Bowler Lumber Co. v. 
Raasch, 246 Wis. 639, 18 N.W. 2d 366 (1945); Brest v. Maenat Realty Co., 245 Wis. 
631, 15 N.W. 2d 798 (1944); Mitterhausen v. South Wisconsin Conference Asso., 245 
Wis. 353, 14 N.W. 2d 19 (1944); Valley Refrigeration Co. v. Lange Co., 242 Wis. 466, 
8 N.W. 2d 294 (1943) (the court gave effect to a statement in the contract that it con- 
tained the entire agreement between the parties and that there were no agreements, 
promises or understandings other than those incorporated in the contract). 


81 Woodall v. Democrat Printing Co., 250 Wis. 348, 27 N.W. 2d 437 (1947). 
82 243 Wis. 503, 11 N.W. 2d 155 (1943). 
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VI. Turrp-Party Benericiary CONTRACTS 


In C. I. T. Corp. v. Wallerman® A negotiated with auto dealer B for 
a trade of A’s old car for a new one, and in anticipation of the trade 
A delivered to B the certificate of title to his old car though A re- 
tained actual possession of the old car. B was unable to deliver the new 
car and failed to return A's certificate of title to the old car because B 
(without A’s knowledge) had in fact given a chattel mortgage on the 
old car and had given the certificate of title to the mortgagee, but the 
mortgage was not filed. A then obtained another certificate of title 
from the state motor vehicle department and bought a new car from 
auto dealer D, trading in the old car. There was evidence that at 
the time of the latter transaction D agreed to protect A in the event 
that any trouble might arise by reason of two certificates of title hav- 
ing been issued for the old car. In an action by the mortgagee, C, 
against A and D for replevin of the car or its value, it was held that 
the agreement of D to protect A did not make D responsible to C on the 
theory of a third-party beneficiary contract. *4 

In another case*® A conveyed land to her daughter, B, the deed pro- 
viding that it was given subject to the condition ‘‘that upon my (A's) 
death, that the grantee must pay to my grandchildren out of my es- 
tate, the sums of money indicated after each name,"’ specifying a total 
of $5,000 to be paid to various grandchildren. The court held that 
the deed did not create merely a contract for the benefit of third parties, 
which would give A’s grandchildren only a personal claim against B, 
but, rather the deed created a trust which gave to the grandchildren 
a beneficial interest in the property conveyed to B. 


VII. Remepries 


While recognizing that the right to rescind for an anticipatory breach 
of contract is exceptional, the court, in Amberg Granite Co. v. Mar- 
inette County,*® held that under the circumstances rescission and dam- 
ages were justified. In that case a contractor, which had agreed to 
furnish granite for a county building, was far behind on its schedule 
and had advised the county that it (contractor) could not perform the 
contract unless it received more compensation and an extension of time; 
in addition, the contractor's delay in turn delayed 38 other contractors 
who were constructing the building. 





83 242 Wis. 287, 7 N.W. 2d 884 (1943). 


84 See also Bowler Lumber Co. v. Raasch, 246 Wis. 639, 18 N.W. 2d 366 (1945), dis- 
cussed supra under the heading ‘‘Statute of Frauds."’ 


% Sutherland v. Pierner, 249 Wis. 462, 24 N.W. 2d 883 (1946). 
56 247 Wis. 36. 18 N.W. 2d 496 (1945). 
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In Depies-Heus Oil Co. v. Sielaff*" the court held that an arbitration 
clause in a lease for the determination of the sale price of the property 
leased in the event that lessee exercised his option to purchase the prop- 
erty, may be specifically enforced under Section 298.01, enacted in 1931. 
The court expressly overruled Hopkins v. Gilman,** and by implication 
overruled Schneider v. Reed*® insofar as it relied upon the Hopkins case. 

Dougherty v. Herte*® was a case where A and B, as co-adventurers, 
agreed to purchase the controlling interest in a corporation; A had op- 
tions for the purchase of such stock and B was to furnish the capital, 
with the understanding that A would ultimately become the owner of 
the whole enterprise. It was held that B committed a material and sub- 
stantial breach of the contract, entitling A to rescind, when B secretly 
acquired the last outstanding stock of the corporation and artfully 
secured from A enough stock to gain control of the corporation and 
expelled A as manager. The fact that A, while manager, openly charged 
certain personal expenses to the corporation did not, under the ‘‘clean 
hands’’ doctrine, prevent him from rescinding since, although such 
acts were violations by A of his duty to the corporation, they did not 
go to the root of the contract as did the conduct of B, particularly 
where B was the secretary-treasurer of the corporation and had ample 
means of protecting himself from A’s acts. *! 

In Ilges v. Congdon® it was held that A, an owner of timberland, was 
justified in rescinding an agreement with B and C, who were to furnish 
financial aid and labor for the cutting of timber, but used the proceeds 
from such timber in a different manner than had been agreed upon by 
the three parties, to the detriment of A. The court concluded that B 
and C were in effect attempting to enforce a new agreement upon A. 
On motion for rehearing the court gave attention to the meaning of the 
words “‘rescind’’ and ‘‘rescission.”” 

The rule that where a seller conceals a material defect in goods sold, 
which is substantially the consideration of the contract, and which is 
peculiarly within seller's knowledge and is not discoverable on reason- 
able examination by buyer, the transaction is void on grounds of fraud 





87 246 Wis. 36, 16 N.W. 2d 386 (1944); see note 1946 Wis. L. Rav. 320. 

88 22 Wis. 476 (1868). 

89 123 Wis. 488, 101 N.W. 682 (1905). 

99 249 Wis. 543, 25 N.W. 2d 437 (1946). 

%t The court invoked the clean hands doctrine in Giese v. Giese, 242 Wis. 581, 9 N.W. 
2d 67 (1943). In that case a father was denied recovery on notes given him by his son 
to secure a land contract where the father had an ome deeded the land to the son 
as a gift for the purpose of defrauding the father’s creditors. 

% 248 Wis. 85, 20 N.W. 2d 722 (1945). When the same case came before the court in 
251 Wis. 50, 21 N.W. 2d 647 (1945), the court stated that upon termination of the agree- 
ment A's only remedy was for restitution, and not for damages for the breach. 
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even though there is no warranty, was applied in Graton © Knight Co. 
v. Mayville Shoe Corp.** 

In Monroe County Finance Co. v. Thomas** summary judgment was 
granted to plaintiff, M, which sued to recover damages for defendant's 
breach of a contract whereby plaintiff was engaged to conduct an auc- 
tion on defendant's farm. Defendant contended that M had fraudulently 
induced defendant to enter into the contract by representing to him 
that the fact that he already had entered in an auction contract with 
X did not prevent defendant from entering into a like contract with M. 
The court held that such a representation, if made, did not constitute 
a false representation of an existing fact since it was manifest to de- 
fendant that he was already bound by the contract with X when he 
entered into the contract with M. 

Mitterhausen v. South Wisconsin Conference Asso.** held that trustees 
of an unincorporated religious organization were jointly and severally 
liable on a contract which they executed on behalf of the church, and 
that they were responsible for the obligations of the church by reason 
of their membership in the organization, regardless of the fact that 
they signed the contract. However, a mother church association having 
supervisory powers over the individual congregations is not liable on 
a contract with an architect for the construction of a church, to which 
the mother church was not a party and the local congregation was not 
acting as agent for the mother church, even though the latter had legal 
title to the land on which the church was to be built. 

In Kons v. Pallange®® a vendee under an unrecorded land contract de- 
faulted in his payments after discovering that the vendor had mort- 
gaged the land covered by the land contract, and the vendor waived 
further payments by the vendee. It was held that the vendee could, 
after the vendor was divested of all interest in the land by foreclosure 
of the mortgage, rescind the land contract and recover from the vendor 
all payments made to him by vendee under the contract. 

It was held in Kaiser v. Better Farms, Inc.*’ that an employee sub- 
stantially complied with his employer's offer to pay a bonus at the end 
of the year if employee put forth every effort to cooperate with employ- 
er in getting work done, where the employer's only complaint was that 
the employee had refused to work on July 4th because overtime was 
not paid, and where the employee was in an indeterminate employment 
and was paid by the day. 





93 247 Wis. 11, 18 N.W. 2d 359 (1945). 

% 243 Wis. 568, 11 N.W. 2d 190 (1943); 1947 Wis. L. Rev. 411, 422. 

% 245 Wis. 353, 14 N.W. 2d 19 (1944). 

% 244 Wis. 64, 11 N.W. 2d 634 (1943) and 247 Wis. 492, 19 N.W. 2d 911 (1945). 
97 249 Wis. 302, 24 N.W. 2d 621 (1946). 
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In Chicago, St. P.M. & O.R. Co. v. Kileen®*® the court held that con- 
signees of goods shipped by a carrier are bound by bills of lading under 
which goods are shipped, and where a bill of lading required written 
notice of claim to the filed with a carrier within nine months after 
delivery of goods, such notice was a condition precedent to the in- 
stitution of a suit against the carrier. 

In Limker v. Batavian Nat. Bank of La Crosse®® it was held that a 
pledgee may not itself purchase property pledged to it upon pledgor’s 
default unless the pledge agreement expressly permits the pledgee to 
make such a purchase. A provision that the pledgee may sell the col- 
lateral in such a manner as the pledgee ‘‘may deem proper, at public 
or private sale, and apply the proceeds hereon’’ does not give the 
pledgee the right to purchase where the sale is not under the control 
of a court of equity. 

The court, in Nadler v. Nadler,'°° stated that a conveyance of real 
estate in consideration for grantee’s promise to support grantor for 
life, although absolute in form, constitutes a species of equitable con- 
dition subsequent, and a court of equity may upon breach by grantee 
either (1) upon re-entry by grantor, quiet title in him, or (2) upon his 
election to rescind, cancel the conveyance. But in St. Clara College v. 
Madison'™ the court stated the familiar rule that conditions subse- 
quent in a deed are construed most strongly against the grantor and 
a forfeiture will not be enforced unless clearly established.'” 


VIII. MiscetLaNgous ConTRACT PRoBLEMS 


a. Implied Contracts 


The court, in Werner Transportation Co. v. Shimon,’ stated that al- 
though no actual contract exists between a carrier and a consignee by 
mere designation of the latter as consignee, the consignee is the pre- 
sumptive owner of the goods transported; and if the consignee accepts 
in the capacity of owner the law implies a promise on his part to pay 
the transportation charges. 





% 243 Wis. 161, 9 N.W. 2d 616 (1943). 
% 244 Wis. 459, 12 N.W. 2d 721 (1944). 
100 242 Wis. 537, 8 N.W. 2d 306 (1943). 
101 250 Wis. 538, 27 N.W. 2d 745 (1947). 


10 In connection with remedies and discussion of the appropriate rule of damages in 
an action against a contractor for defective workmanship see the review of Venzke v. 
Tomy 243 Wis. 155, 9 N.W. 2d 604 (1943) and Stern v. Schlafer, 244 Wis. 183, 11 
N.W. 2d 640, 12 N.W. 2d 678 (1943); 1947 Wis. L. Rev. 61 and 64. And see Huggett v. 
Sears Roebuck & Co., 248 Wis. 281, 21 N.W. 2d 640 (1946), as to buyer's duty to mini- 
mize damages upon breach of a contract by a seller of goods. 


108 249 Wis. 87, 23 N.W. 2d 519 (1946); 1947 Wis. L. Rev. 422. 
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In Estate of Gifford'°* a person employed as a cook at a specified com- 
pensation was permitted to recover extra compensation from employer's 
estate for services performed as a practical nurse at employer's request 
although there was no agreement to pay for such nursing services. 
The court stated the general rule that a person hired for a definite 
term at a stipulated salary cannot recover compensation for extra 
services which are essentially of the same character as those performed 
in the ordinary course of his employment, since it is presumed that pay- 
ment of the agreed salary is payment in full; but where the employer 
requests extra services outside the general scope of the purpose for 
which employee was originally hired, he may obtain compensation 
for the extra services even in the absence of an express agreement, 
since a contract to pay therefor is implied.!% 

No contract can be implied between the county or state and an in- 
mate of an asylum for services performed by the inmate in the absence 
of an express contract to pay for such services and absent statutory 
authority for the employment of patients for pay. Accordingly, no set- 
off can be claimed for services performed by a deceased inmate where 
the state or county makes a claim against his estate for his care and 
maintenance. 


b. Incorporation of Statute into Contract 


Where a statute, requiring minority members of a cooperative to 
accept stock of a new cooperative upon consolidation of the old co- 
operative with another, was in effect at the time the minority members 
joined the cooperative, the statutory provisions became a part of their 
contract with the old cooperative. Thus such members had no standing 
in making a claim that the statute was unconstitutional as depriving 
them of property without due process of law.'° In Zarnott v. Timken- 
Detroit Axle Co.'°* it was held that Section 103.455, providing that no 
employer may deduct from wages due or earned by an employee for 
defective workmanship unless employer and employee's representative 
shall determine that such defect is due to employee's negligence or 


104 244 Wis. 570, 12 N.W. 2d 921 (1944). 

105 See also Estate of Evans, 248 Wis. 456, 22 N.W. 2d 497 (1946). Claims against estates 
for purported services rendered to decedent were denied in: Estate of Cornell, 247 Wis. 
175, 19 N.W. 2d 186 (1945); Will of West, 246 Wis. 199, 16 N.W. 2d 806 (1944); Estate 
of Utting, 250 Wis. 97, 26 N.W. 2d 254 (1947). In Estate of Grossman, 250 Wis. 457, 
27 N.W. 2d 365 (1947) some claims of a daughter for care of her parents were allowed 
and other claims were disallowed. 

106 Estate of Buxton, 246 Wis. 97, 16 N.W. 2d 399 (1944). See also Schoonover v. Virogua, 
244 Wis. 615, 12 N.W. 2d 912 (1944), 245 Wis. 239, 14. N.W. 2d 9 (1944); State v. Indus- 
trial Comm., 250 Wis. 140, 26 N.W. 2d 273 (1947). 

107 Pearson v. Clam Falls Co-Op. Dairy Asso., 243 Wis. 369,10 N.W. 2d 132 (1943). 

108 244 Wis. 596, 13 N.W. 2d 53, 153 A.L.R. 860 (1944); see also Peters v. International 
Harvester Co., 248 Wis. 451, 22 N.W. 2d 518 (1946). 
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willful conduct, becomes part of the employee’s employment contract 
and the parties are bound thereby.'°° 

It was held in State ex rel. McKenna v. District No. 8"'° that the teach- 
ers’ tenure law of 1937 (c.374, Laws 1937), providing that after five 
years of teaching in the same school a teacher's employment shall 
be permanent during efficient and good behavior and unti! discharge for 
cause, did not create private or vested rights under a statutory contract 
between a teacher and a school board, but was merely a declaration of 
public policy which might be repealed or modified retroactively. 


c. Contracts with Municipalities 


Where a city pursuant to law contracted for the construction and re- 
pair of sidewalks and subsequently the contractor, at the direction of 
the city engineer and with the knowledge of the city street committee, 
substituted certain materials for those called for in the contract, it was 
held that the contractor could not recover for the additional cost of 
such substituted materials on the ground of a modified contract, nor as 
an extra, nor upon principles of unjust enrichment, since the city en- 
gineer and street committee have no authority to modify the terms of 
a contract lawfully entered into by the city.'"! And in Ozaukee Sand & 
Gravel Co. v. Milwaukee'? it was held that a contract to furnish sand 
and gravel, made with the central board of purchases of Milwaukee for 
repair, as distinguished from the commissioner of public works, was 
merely a contract for the sale of materials to the city, and not a contract 
for a ‘‘public improvement’’; hence, persons furnishing materials and 
labor did not secure the protection of Section 289.53(4), In Marquette 
Homes, Inc. v. Greenfield'* the court withdrew a gratuitous statement 
made in George Williams College v. Williams Bay'* to the effect that a 
village cannot lawfully contract to free an abutting owner from special 
assessment for the benefits received from the construction of a sewer. 

In Edwards Realty © Finance Co. v. Superior''® it was said that a muni- 
cipal corporation, like other legislative bodies, has a right to reconsider 
its actions and to rescind previous action, provided vested rights are 
not violated and such rescission is in conformity with the law appli- 
cable to the government of such municipality.!!* 





109 See also Straw v. Integrity Mut. Ins. Co., 248 Wis. 96, 20 N.W. 2d 707, 163 A.L.R. 
1396 (1945), supra, under heading ‘‘Construction of Contracts."’ 

110 243 Wis. 324, 10 N.W. 2d 155, 147 A.L.R. 290 (1943); see note 147 A.L.R. 293 (1943). 

111 Probst v. Menasha, 245 Wis. 90, 13 N.W. 2d 504 (1944). 

M2 243 Wis. 38, 9 N.W. 2d 99 (1943). 

113 244 Wis. 588, 13 N.W. 2d 61 (1944). 

114 242 Wis. 311, 320, 7 N.W. 2d 891 (1943). 

15 250 Wis. 472, 27 N.W. 2d 370 (1947). 

16 See also Cullen v. Rock County, 244 Wis. 237, 12 N.W. 2d 38 (1943), discussed 
under the heading ‘‘Offer and Acceptance.”’ 
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d. Other Miscellaneous Contract Cases 


In the absence of a provision expressly requiring the execution of a 
contract in duplicate in order to render it binding, an agreement pur- 
porting to be in duplicate is valid even though one of the duplicates is 
not signed by all of the parties, if they intend the instrument to take 
effect and the other duplicate is properly signed and delivered."!” 

In Wenzel v. Conrad Schmitt Studios* a previous suit had been in- 
stituted by the same plaintiff against the same defendant on a promis- 
sory note and a stipulation had been entered into providing for pay- 
ment of a certain amount in cash and the balance in installments, and in 
the event that payment was not made as provided in the stipulation 
the plaintiff was entitled to enter judgment for any balance due ‘under 
the obligation set forth in the complaint.’’ In the instant action it 
was held that there was no merger of the promissory note and the 
stipulation, since the stipulation expressly provided that on its breach 
judgment might be entered on the original note.'!® 

Mutual wills of husband and wife do not constitute binding con- 
tracts, but may be revoked by either party at any time just as other 
wills.?° 

In Saros v. Carlson'*' the court held that a subsequent ratification by a 
trust beneficiary of an agreement by the trustee to sell land relates back 
to the time of the original transaction and, if the ratification is made 
with full knowledge of all the material facts, it becomes immedi- 
ately obligatory and may not afterwards be revoked or recalled. 

It was held in Jones v. Pittsburgh Plate Glass Co.'** that a warranty 
to furnish glass of a specified size did not include within the warranty 
recovery for personal injuries received by the purchaser in handling 
the glass where seller furnished a size larger than that ordered. 

In Huggett v. Sears, Roebuck &% Co.'** it was stated that a jury question 
was raised as to whether a buyer assented to the termination of a con- 

117 Moss v. Warns, 245 Wis. 587, 15 N.W. 2d 786, 156 A.L.R. 598 (1944). 

18 244 Wis. 160, 11 N.W. 2d 503 (1943). 

119 For application of the rule that the giving of a new note or extension of time for 
payment is not a discharge of the — obligation, absent an express agreement that 
the old obligation should be destroyed, see In re Beaver Drainage District, 244 Wis. 603, 
13 N.W. 2d 76, 14 N.W. 2d 181 (1944); the rule was adhered to even though the original 
bonds of a drainage district had been exchanged for refunding bonds and the statute re- 
quired the surrendered bonds to be cancelled. In Wickert v. Folk, 250 Wis. 194, 26 N.W. 
2d 540 (1947) an instrument given by the maker of notes to the payee assigning to the 
latter an interest in debtor's grandfather's estate ‘‘for the purpose of collateral security, 
that is, the purpose of securing any and all obligations now owed by” debtor, was 
held to be an assignment for security purposes only, and not an accord and satisfaction. 

120 Polak v. Polak, 248 Wis. 425, 22 N.W. 2d 153 (1946), 249 Wis. 361, 24 N.W. 2d 
595 (1946). 

181 244 Wis. 84, 11 N.W. 2d 676 (1943). 

122 246 Wis. 462, 17 N.W. 2d 562 (1945). 

123 248 Wis. 281, 21 N.W. 2d 640 (1946). 
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tract where the seller was under the misapprehension that buyer could 
purchase the goods at a lower price, and he did not advise seller to the 
contrary and made no objection to the termination until he brought 
suit for breach of contract 20 months later.!*4 

Where a lessee permitted a third person to enter and use business 
premises without assignment of the lessee’s interest in the lease and les- 
see continued to manage the business so that to all appearances there 
was no change of occupancy, and lessor had no knowledge of such third 
person’s interest, it was held that there was no privity of contract be- 
tween the lessor and the third person; and the third person was not 
liable to the lessor under the lease beyond the period of the third per- 
son's actual possession of the premises.!*5 

The jury’s verdict denying recovery of a commission to a real estate 
broker was sustained where there was evidence that the owner had 
agreed that broker would receive a commission only if the property 
sold for $3,000, when in fact it was sold directly by the owner for $2,500 
to a person originally suggested by the owner to the broker, there being 
no evidence of fraud or bad faith on the part of the owner and no evi- 
dence as to the reasonable value of the services rendered by the bro- 
ker. 16 





124 See Vogel v. Cooper, 250 Wis. 442, 27 N.W. 2d 353 (1947), where by reason of 
plaintiff's conduct and acquiescence over ob paces of time he was deemed to assent to 
certain new arrangements, and he was denied recovery. 


125 Resneck v. Gruendler Shoes, Inc., 242 Wis. 305, 7 N.W. 2d 846 (1943). 
136 Smith v. Koch, 247 Wis. 551, 20 N.W. 2d 566 (1945). 














CORPORATIONS 


ConraD J. SHEARER 


I. Domestic CorPORATIONS 


Three opinions in the Parish v. Awschu Properties, Inc. litigation’ 
construed Section 182.23, Wisconsin Statutes, which imposes double 
liability on shares to satisfy unpaid wage claims.’ In the first opinion, 
the court had occasion to consider the following language in the sec- 


tion: ‘“The stockholders . . . shall be personally liable to an amount 
equal . . . to the consideration for which their nonpar-value stock in 
such corporation was issued ... ."’ It held that wage-claim liability 


on no-par stock was measured by the value of the consideration fixed 
by the board of directors, in the absence of fraud, and not by the actual 
value of property exchanged for the shares.* This first decision in the 
litigation affirmed default judgments against certain non-answering de- 
fendants and was not directly related to the issues on the later appeals. 

The second Parish decision reversed a summary judgment in favor 
of the answering stockholder-defendants and remanded the cause for 
trial. The complaint of the wage claimant-plaintiffs alleged that prior 
to May 7, 1932 they were employees of the Stoughton Company, a 
domestic corporation; that on that date the New Stoughton Company 
was organized in Wisconsin to take over the business and assets; that 
the old company subscribed to shares of the new but that such shares 
were never issued; that the transfer of the old company’s properties to 
the new company was fraud upon creditors and upon its employees and 
was not consummated; that the plaintiffs continued as employees of 
the old company; and that the defendants as stockholders of the old 
company were liable under Section 182.23 for unpaid wage claims aris- 
ing between May 7, 1932 and July 1936 when the new company went 
into receivership. The defendants’ answers denied that the transfer of 
assets to the new company was not effective and denied liability under 
the section. In finding triable issues of fact respecting the effect of the 
purported transfer of properties, the court stated that if the plaintiffs 
were employed by the new company during the period in question, 
stockholders of the old company would not be liable under Section 182.- 
23. 

After trial the lower court entered judgment dismissing the com- 
plaint, and the plaintiffs again appealed. Among the findings of the 

1243 Wis. 269, 10 N.W. 2d 166 (1943); 247 Wis. 166, 19 N.W. 2d 276 (1945); 251 Wis. 
615, 30 N.W. 2d 207 (1947). 
: oo section's history goes back at least to 1851. See Wisconsin ANNoTaTIoNs (1930), 


p- 7: 
+243 Wis. 269, 10 N.W. 2d 166 (1943). 
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trial court were these: the old company was empowered to hold stock 
in other corporations; the properties of the old company were trans- 
ferred to the new company in consideratiun for the latter's assumption 
of the former's secured obligations, wage claims, and outstanding 
checks and the new company’s promise to pay the old company $35,000 
over a five-year period and to issue to the old company or its nominees 
500 shares of the new company’s no-par stock at a fixed consideration of 
$1 per share; the old company assigned its rights to the $35,000 to a 
trustee for the benefit of its unsecured creditors, and the new company 
gave a chattel mortgage to the trustee on part of the merchandise re- 
ceived from the old company to secure the obligation; the new company 
did business in its own name and the plaintiffs had knowledge of its 
creation and were employed by it; the purpose of the transfer was to 
protect the business against claims of unsecured creditors; and wage 
claims against the old company were fully protected.‘ 

In the third Parish opinion,® the court found the above findings to 
be supported by the evidence and treated the old company as the sole 
stockholder of the new company; consequently, the court reasoned, 
any liability under Section 182.23 for unpaid wages of the new com- 
pany’s employees rested on the old company and not on its stock- 
holders. With respect to the claim that the transfer was a fraud upon 
employees, the court said in part: “‘If it can be inferred that it was also 
the intention to protect the stockholders of the old company from wage 
claims that might accrue against the new one through subscribing for 
the new company’s stock in the name of the old company, we can 
hardly regard such a plan as a fraud upon the employees of the old or 
the new company.” 

The result seems contrary to the apparent purpose of Section 182.23, 
which entered our statutes many years before holding companies were 
lawful in this State.* And the court’s approach is in sharp contrast to 
that of the majority in Anderson v. Abbott,’ which held that inter- 
position of a holding company did not insulate shareholders from 
double liability on bank stock. It would seem, too, that the corporate 
existence of the new company could have been disregarded for the 
reason that it was grossly undercapitalized and heavily burdened with 





* Wage claims arising prior to the creation of the new company were fully paid and 
were not involved in this litigation. 


§ 251 Wis. 615, 30 N.W. 2d 207 (1947). 


*See note 2, supra; domestic corporations were apparently prohibited from holding 
stock in other corporations at common law and by statute until after 1878. See Kappers 
v. Cast Stone Construction Co., 184 Wis. 627, 630-31, 200 N.W. 376 (1924). 


7 321 U.S. 349, 64 S. Cr. 531 (1944). 
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debt upon its creation.* If the original purpose of Section 182.23 re- 
mains worthwhile, the loopholes in it should be promptly closed.® 
Welch v. Land Development Company’ involved an unsuccessful claim 
by preferred shareholders for payment of unpaid back dividends, upon 
liquidation of the corporation, from capital applicable to the common 
stock. The charter amendment authorizing the preferred described its 
rights as follows (quoted in part): 
The preferred stock shall be entitled to receive from the net earn- 
ings of the company an annual dividend of seven (7) per cent 
(which dividends shall be cumulative). In case of a distribution 
of the assets . .. the preferred stock shall receive an amount 
equal to its ~ value, with accumulated dividends, before the 
common stock shall be entitled to share in such assets. 


The trial court sustained a demurrer to the preferred’s complaint, 
and the supreme court affirmed. 

The court’s decision appears to rest on at least four grounds. Re- 
specting the contract rights of the preferred under the charter amend- 
ment, the court approved the trial court’s reasoning that, because the 
first sentence of the amendment authorized payment of preferred divi- 
dends only out of net earnings, the words ‘‘accumulated dividends’’ 
in the second sentence ‘‘of course means ‘accumulated dividends if 
earned.’ ’’ The writer submits that the parenthetic phrase in the first 
sentence meant that dividends were to accrue for any year they were 
not paid, whether earned or not in that year. If this is true, the second 
sentence of the amendment seems designed to require payment of par 
plus all dividend arrearages on the preferred upon dissolution before 
anything is given to the common shareholders. 

A more satisfactory ground for the decision was that found in lan- 
guage of the preferred stock section of the corporation law. Section 
1759a (1911) effective at the time the charter amendment was adopted, 
expressly limited preferred stock to a preference ‘‘not exceeding the par 
value thereof, over the common stock in the distribution of the cor- 
porate assets other than profits.’’ Identical language was contained in 
Section 182.13 at the time of the decision. This limitation would seem 
clearly to bar the claim of the preferred stock. 

The court also concluded that the provision barring payment of 
dividends which ‘‘impair or diminish capital,’’ found in the dividend 





8 E.g., cases cited in Anderson v. Abbott, supra, at p. 362. 


® The New Yorx Srocx Corporation Law, § 71, provides for unlimited shareholder 
liability on wage claims; the trend, however, has been in the direction of limiting share- 
holders’ liability. See Dodd & Baker, MaTer1aLs on Business Associations, Vol. I, pp. 
1044-48 (1940). 


10 246 Wis. 124, 16 N.W. 2d 124 (1944). 
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section (182.13), defeated the preferred holders’ claim."' The more 
prevalent view is that such a limitation is applicable only to a “‘going 
concern’’ and not to a corporation which is liquidating and distribut- 
ing its assets.'* The court further indicated that the statutory provision 
that ‘‘neither preferred nor common stock shall bear interest’’!* was 
an additional barrier to the claim. 

In 1947 the Legislature struck the words ‘‘not exceeding the par 
value thereof’’ and ‘‘other than profits’’ from the preferred stock sec- 
tion. This change has been described as intended ‘‘to permit the pay- 
ment of accrued dividends on dissolution out of any assets before pay- 
ment is made to common stock.’’!* It would seem, however, that the 
dividend section (182.19) and the ban on interest-bearing shares sec- 
tion (182.05) may continue to prevent payment of accrued unpaid divi- 
dends on preferred stock from capital. 

In Duel v. Ramar Baking Co.'* the Commissioner of Insurance, as 
liquidator of an insolvent mutual insurance company, brought suit 
against a member-policy holder to collect an assessment which had been 
levied on each member in the liquidation proceeding. One of the de- 
fendant’s contentions was that his membership was induced by fraud- 
ulent misrepresentations of the company respecting its financial con- 
dition. In affirming summary judgment for the plaintiff, the court 
observed that rights of creditors and other policyholders arose after 
the defendant became a member and stated that voidance of member- 
ship for false representations of solvency cannot be permitted after 
commencement of insolvency proceedings. Delay in discovering the 
fraud, the court reasoned, estops a policyholder from using that de- 
fense to the prejudice of intervening creditors.'® 

The opinion also restates the rule that determinations, in the liq- 
uidation proceeding, as to the necessity for and the amount of the 
assessment on stockholders or members may not be attacked in the 
subsequent collection suits even though such persons had no notice of 
the main proceeding. 

The directors’ fiduciary duties to their corporation were considered 
in Roberts v. Saukville Canning Company.'" The Wilclara Investment Com- 
pany (hereafter called Wilclara) was a creditor of the Saukville Canning 





1 Hull v. Pfister & Vogel Leather Co., 235 Wis. 653, 294 N.W. 18 (1940). 

12 E.g., Penington v. Commonwealth Hotel Constr. Corp., 17 Del. Ch. 394, 155 Atl. 
514 (1931); Battanting, Corporations, § 217, pp. 507-8 (rev. ed. 1946). 

13 Wis. Srats. (1911) § 1759a; See Wis. Srats. (1947) § 182.05. 

14 Milwaukee Bar Association Gavel, June 1947. See also, Luce and Heikkinen, Corpora- 
tion Legislation in Wisconsin—1947, 31 Marquette Law Rev. 202, 204-05 (1947). 

16 246 Wis. 604, 18 N.W. 2d 345 (1945). 

16 See Coyle v. Franklin State Bank, 213 Wis. 601, (1934). 

17 250 Wis. 112, 26 N.W. 2d 145 (1947). 














March] CORPORATIONS 197 


Company (hereafter called Saukville) on two mortgage notes having 
face amounts of $30,000 and $47,285, both overdue since March 1942. 
All of Wilclara’s stock and about 27% of Saukville’s stock were owned 
by the families of A and B; Saukville’s remaining shares were scattered 
among farmers who sent crops to its canning plant. A, who was presi- 
dent and a director of Wilclara, and B were members of Saukville’s 
board of directors. 

The families of A and B desired to liquidate Wilclara after 1941, and 
on two or three occasions A told Saukville directors that Wilclara 
would take $40,000 in satisfaction of both notes. Although Saukville 
operated profitably in 1942, its directors took no steps to accept this 
offer. In August 1943, one Roberts, who operated canning plants in 
other states, approached A and expressed an interest in acquiring 
Saukville’s canning plant. A replied that Roberts would have to pur- 
chase the mortgage notes from Wilclara at a price of $60,000 and then 
related to Roberts the advice of an attorney: that, after buying the 
notes, Roberts obtain a payment on them from Saukville, foreclose 
the mortgage, have a receiver appointed, and obtain an immediate 
sale of the properties if Saukville offered no opposition. In November 
1943, A, in a letter to Roberts, repeated the attorney’s advice and added: 
“It is believed that there will be no opposition from the Company 
(Saukville).’’ At a Saukville board meeting on December 10, A re- 
ported that the mortgage notes had been offered to someone but did 
not disclose Roberts’ identity, his desire to acquire the canning plant 
or the proposed price of the notes. 

On December 20 Roberts made a down payment of $1000 on the 
notes. At that time, as well as on an earlier occasion, A assured Roberts 
that Saukville would make a ‘“‘substantial’’ payment on the notes. 
About this time Roberts talked to C, a Saukville director, and promised 
to employ him as superintendent of the canning plant if he obtained 
control. 

On January 27, 1944, the Roberts-Wilclara transaction was closed. 
Roberts acquired the mortgage notes and the Saukville shares held by 
A and B, and the Saukville board voted to pay the $30,000 note in 
full upon Roberts’ waiver of delinquent interest. A, B, and C voted in 
favor of this payment, director D voted against it, and the remaining 
Saukville director abstained. This payment left Saukville with about 
$6,000 cash—barely enough to meet current obligations and taxes. 

On February 18, 1944, Saukville’s stockholders rejected an offer by 
Roberts to discharge the remaining note for a release of Saukville’s 
equity of redemption, and on February 28 Roberts began foreclosure. 
Saukville counterclaimed, alleging a conspiracy between Roberts, A, 
B, and C to deprive it of its property and asking damages and dis- 
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missal of the foreclosure action. Before the conspiracy issue was liti- 
gated, Roberts obtained the appointment of a receiver and a lease of 
the canning plant to himself. After trial of the issues raised by the 
counterclaim, the circuit court made findings and conclusions favor- 
able to Saukville, dismissed the foreclosure action and awarded 
Saukville damages in the amount of $67,000 (representing Roberts’ 
profits for two years operations of the plant under the lease) less the 
net amount paid by Roberts for the two mortgage notes ($30,000). 
Roberts appealed from this judgment. 

The supreme court reversed with directions to dismiss the counter- 
claim and proceed with the foreclosure. In finding no ‘‘clear and con- 
vincing proof’’ of a violation of a fiduciary duty by A to Saukville, 
the court failed to discuss the undisputed testimony respecting A’s com- 
mitment to Roberts that Saukville would make a ‘‘substantial pay- 
ment’’ on the notes.'® Instead, the opinion described the conduct of 
A, B, and C, in voting payment of one note, as merely ‘‘facilitating 
the payment of a just debt.’’ The court also stated that A had no duty 
to disclose, at the December 10 Saukville board meeting, Roberts’ 
desire to acquire the properties or the terms which they had discussed. 
Following this observation, the court stated: ‘‘as a director of Wilclara 
Investment Company he was rightly interested in getting as much as 
possible for the notes and mortgages.’’ The implication seems to be 
that disclosure might have caused Saukville so to act as to upset the 
pending deal with Roberts. While, as the court notes, the two Sauk- 
ville directors, who did not aid in effectuating Roberts’ plans made 
little effort to obtain new capital for Saukville, this should not excuse 
A’s conduct. 

The trial court found that, in order to induce C to join the con- 
spiracy and to vote in favor of a substantial payment on the mortgage 
notes, Roberts promised to employ him to manage the canning plant 
at an increased salary. C at that time was employed by Saukville as 
“field manager’’ and was receiving a salary of $300 per month plus a 
bonus of 5% on net profits.1® Roberts admitted on adverse examin- 
ation that he promised to employ C as manager but denied any mention 
of increased compensation.*® Although C’s salary remained the same 
after Roberts acquired possession of the canning plant, his bonus was 





18 The November 18 letter discussed by the court is the weakest evidence on this point. 
The testimony of both A and Roberts contains clear admissions that this commitment 
was made. (Appendix to Appellant's Brief, pp. 248, 333). Furthermore, director D testi- 
fied that at the Saukville meeting of January 27, 1944, A said that ‘‘their selling the 
mortgage was dependent upon issuance of this $30,000 check to E. C. Roberts."” Id., 
p- 293. 

19 Appendix to Appellant's Brief, p. 295. 


20 Td., pp. 426-28. 
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changed to 1% of gross sales; C’s salary plus bonus in 1944 approx- 
imated $6600 as compared to $4750 in 1943.7! In view of these facts 
and the false character of Roberts’ testimony on another point,”* the 
trial court’s finding that increased compensation was promised seems 
a permissible inference. Even if it be assumed that no express agreement 
had been made, C must have known that he was acting contrary to 
Saukville’s interests and in Roberts’ when he voted to pay off the 
first note—and it must be remembered that C owed no conflicting 
loyalty to Wilclara. 

In Steven v. Hale-Haas Corporation®® the court reviewed findings and 
evidence in a stockholders’ action to enjoin effectuation of a recapital- 
ization plan which included retirement of debt, redemption of preferred 
shares and issuance of common shares. Members of the court agreed 
on the applicable legal principles but divided on the meaning of the 
trial court's findings and inferences from the evidence respecting the 
good faith of the directors. The opinions and record are too bulky to 
be adequately analyzed and discussed here. It seems worthwhile, how- 
ever, to note a statement in the majority opinion that a corporation 
which purchases its own shares may owe a fiduciary duty to the ven- 
dor to disclose plans which would affect the value of the shares.*4 
The dictum is a warning to a corporation which contemplates re- 
demption of preferred shares and hopes to save funds by purchases of 
such shares below the redemption price and without disclosure of the 
plan. 

The remaining opinions do not appear to the writer to be parti- 
cularly significant, and in most instances only a brief description of 
the holding is given. 

Whitcomb v. Albany Hardware Specialty Manufacturing Co.*> involved 
an appeal from an order overruling a demurrer to the complaint in a 
stockholder’s derivative suit. The chief contention of the appellant 
appears to have been that the plaintiff had failed to allege a demand for 
suit by the corporation and refusal. The complaint showed that plain- 
tiff was a stockholder and director and that she had voiced her griev- 
ance to the wrongdoing director without obtaining any satisfaction. 
The court regarded this as sufficient to show the futility of a formal 
demand upon the board for suit and affirmed the order. The opinion 





21 Appendix to Appellant's Brief, pp. 295, 426-48. 


22 Id., pp. 288-290; Roberts attempted to conceal the fact that the Continental Can 
Company had financed his purchase of the mortgage notes. 


3 249 Wis. 205, 23 N.W. 2d 620 (1945). 
4 Cf., Nichol v. Sensenbrenner, 220 Wis. 165, 263 N.W. 650 (1936). 
2 245 Wis. 86, 13 N.W. 2d 516 (1944). 
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does not disclose whether the two remaining directors had been 
advised of plaintiff's suspicions. 

In Central Shorewood Bldg. Corp. v. Saltzstein®® the court held that 
the general manager has power to employ counsel for the corporation 
to fight persons attempting to obtain control in violation of the cor- 
poration’s articles. 

Old Settlers Club of Milwaukee County, Inc. v. Haun?" involved a suit 
by a non-stock corporation against a former director-trustee to re- 
cover profits earned by him in investing the corporation's funds. The 
defendant had made the investments through two securities dealers— 
one which employed him as managing agent and paid him commissions 
on business he obtained and the other in which defendant owned a ma- 
jority stock interest. No claim was made that the investments were 
improper, and the trial court exonerated the defendant from all charges 
of disloyalty or bad faith. In reversing judgment dismissing the com- 
plaint, the court held that regardless of his good faith defendant must 
return profits earned by transactions on behalf of the corporation.** 
The court directed entry of judgment for the plaintiff in the amount of 
the commissions paid by the first security dealer but found a failure of 
proof that defendant had profited from the transactions handled 
through the securities company in which he owned stock. 

In Garvey v. Fox Valley Construction Co.*® the plaintiff, a majority 
stockholder of X Corporation, sought to compel the defendant cor- 
poration to issue shares to him. He claimed that the defendant had 
agreed to issue the shares to him in consideration for his promise not 
to obstruct the sale or transfer of certain properties from X Corpo- 
ration to the defendant. The court deemed the alleged arrangement as 
representing an unconscionable abuse by plaintiff of his position as 
dominant stockholder of X Corporation and held it unenforcible in 
equity. The plaintiff's claim that the remaining stockholders of X 
Corporation had consented to the arrangement was considered im- 
material. 

The opinion in Stoelting Brothers Company v. Stoelting®® disposed of two 
suits in a struggle for control of a family corporation. Since 1919 the 
corporation’s 999 outstanding shares had remained equally divided 
between three brothers, Otto, Gustave and Adolph. During the thirties, 
two sons of Adolph entered the business as employees. In February 
1943, the two uncles decided to retire and executed an agreement by 





% 245 Wis. 138, 13 N.W. 2d 525 (1944). 

27 245 Wis. 213, 13 N.W. 2d 913 (1944). 

*8 Citing RestaTEMENT, Trusts § 203 and Restatement, AcEncy § 388. 
29 246 Wis. 64, 16 N.W. 2d 432 (1944). 

3° 246 Wis. 109, 16 N.W. 2d 367 (1944). 
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which they each sold 111 shares to Adolph’s sons and gave them an 
option to purchase their remaining shares (222 each) at a rate of 50 
to 55 shares annually from each of them. By the agreement the shares 
under option were deposited in escrow and the vendees’ interests in 
any of such shares were subject to forfeiture upon failure to make the 
annual purchases at the prescribed rate. 

Thereafter, with plans to modernize the business, the impatient 
sons maneuvered to obtain control of the corporation. By September, 
1943, they had persuaded their father to transfer 222 of his shares to 
them for a 25% down payment made from the corporation's funds. 
Following this, disagreements between the sons and their elders on 
matters of business policy became serious, and the sons called a board 
meeting (the board consisting at this time of Adolph and his sons) for 
the purpose of ousting Adolph as president. This step, however, was 
not taken. Business operations in accordance with the sons’ theories 
were not, it seems, proving entirely successful, for one of their ven- 
tures lost $34,000 in one year. 

Earlier, the sons had become worried about their ability to make the 
February 1944 stock purchase under the option agreement with the 
uncles. At a board meeting on December 7, they caused the corporation 
to assume their obligations under the agreement. At the same time, for 
reasons which are not apparent, the sons turned over 222 shares to the 
corporation as treasury stock. On February 5, 1944, the corporation 
purchased 100 shares under the option agreement. After these transac- 
tions, the outstanding shares were held as follows: by the corporation 
as treasury stock—322 shares, by the sons—111 shares each, by Adolph 
—111 shares, and by the uncles (the certificates having been endorsed 
in blank and placed in escrow)—344 shares. 

By February 1944, bad feelings reached a critical point, and the uncles 
called a stockholders’ meeting to elect new directors. Thereupon, the 
sons brought suits to enjoin their father and the uncles from voting 
their shares and to obtain a declaratory judgment as to voting rights 
of the escrowed shares and as to the validity of proxies given by the 
uncles to them on an earlier occasion. On appeal, the agreed questions 
were (1) whether the uncles could vote the escrowed shares for the 
election of directors other than the sons and their father and (2) 
whether the proxies were revocable. 

Answering the first question affirmatively, the court noted that the 
option agreement contained no provisions on voting and held that the 
gtanting of an option does not transfer voting rights to the optionee. 
On the second question, the court observed that the sons’ conceded 
purpose in obtaining the proxies was to validate proceedings of an 
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earlier stockholders’ meeting and held that a revocation notice which 
had been sent by the uncles effectively terminated the proxies. As the 
trial court had held that the treasury shares could not be voted, the 
effect of the decision was to restore control of the corporation to the 
older generation. 

In Angers v. Sabatinelli* the court held that officers of a corporation 
may purchase its property at public sale when they act in good faith. 

In Legion Clubhouse, Inc. v. City of Madison** the court affirmed a judg- 
ment denying property tax exemption to a non-stock corporation whose 
membership was identical with that of a chartered Legion Post and 
which had been formed under Chapter 180 to own and operate a bar, 
dance hall and restaurant. The court agreed that the exemption pro- 
vision,** which by its terms applied to certain properties of the ‘‘Amer- 
ican Legion,’’ was appliable to properties of a Legion Post incorpo- 
rated under Section 188.08, but held that it did not extend to properties 
of the clubhouse corporation formed under Chapter 180. The decision 
was reached after consideration of appropriateness of disregarding the 
latter's corporate existence. The court did not explain, however, why 
the words ‘‘American Legion’’ in Section 70.11(28) included the Post 
corporation but not the Clubhouse corporation. After the decision, 
Section 70.11(28) was amended to exempt veterans’ organizations 
formed under Chapter 180 but to make their properties assessable to 
the extent they are used for pecuniary profit.** 

In Beck v. Beck Investment Co.** the court concluded that one who 
tenders the agreed price for shares in accordance with a subscription 
agreement with the corporation obtains voting rights although he has 
not been recognized by the corporate officers as a ‘“‘registered holder’’ 
entitled to vote under the articles or by-laws of the corporation. 

In Gottschalk v. Avalon Realty Co.** and a companion case*’ the court 
held that under Section 180.11(3) and in the absence of limitations in 
the articles of incorporation a domestic corporation organized to deal 
in real property may dispose of all of its property without obtaining 
the consent of stockholders.** Although it appears to have been un- 
necessary after this construction of Section 180.11(3), the court also 
considered briefly the powers of trustees under a voting trust to vote 





31 246 Wis. 374, 18 N.W. 2d 705 (1945). 

% 248 Wis. 380, 21 N.W. 2d 668 (1946). 

33 Wis. Srars. (1945) § 70.11(28). 

34 Wis. Laws (1947) c. 531. 

% 249 Wis. 5, 23 N.W. 2d 454 (1946). 

% 249 Wis. 78, 23 N.W. 2d 606 (1946). 

37 Ruppa v. Avalon Realty Co., 249 Wis. 86, 23 N.W. 2d 609 (1946). 
38 This phase of the cases is treated in 1947 Wis. L. Rav. 396. 
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shares in favor of such a property disposition contrary to the wishes of 
the cestuis. The court stated that here the latter could not complain 
because a provision in the trust agreement authorized the trustees to 
vote on all questions arising at shareholders’ meetings. 

In Assignment of Merrick Dairy Company*® the court affirmed an order 
of the lower court subordinating salary claims of dominant stock- 
holders to the claims of general creditors in proceedings arising out of 
an assignment for the benefit of creditors, even though it appeared 
that the claims were not fictitious or wilfully fraudulent. 

Santarsiero v. Green Bay Transport, Inc.*° involved a suit by the vendee 
to compel specific performance of a contract to purchase the vendor's 
trucking equipment and franchises. In 1937 the vendor's board of di- 
rectors (which included all of its stockholders) authorized the presi- 
dent and secretary to negotiate a sale of the corporation's properties, 
subject to ratification by the stockholders. No purchaser was found un- 
til 1939 when the vendor's president sold and delivered the properties 
to the vendee. Vendor's stockholders had knowledge of the sale but did 
not formally approve it. Two and one-half years later vendor's stock- 
holders voted to repudiate the sale but made no offer to return the pur- 
chase money until the conclusion of the trial of vendee’s suit for specific 
performance. The court affirmed judgment for the vendee on the grounds 
that the stockholders’ inaction constituted ratification of the sale and 
the vendor's retention of the purchase money prevented repudiation. 


II. Forr1GN CorRPORATIONS 


MacDonald Bros., Inc. v. Quality Aluminum Casting Company" involved 
a suit by a foreign corporation to recover on a contract made and per- 
formed by it in Wisconsin. The answer alleged that the contract was un- 
enforceable because plaintiff was not licensed in this state. It appeared 
that plaintiff had qualified in Wisconsin in 1932 but had forfeited its 
license by failing to file an annual report with the Secretary of State 
twelve years before it entered into this contract. It further appeared 
that after performance of the contract, plaintiff's attorney obtained 
from the Secretary of State a certificate rescinding the forfeiture. Sec- 
tion 226.04(2) provided that upon failure to file the annual report “* . 
the license issued to said corporation shall be void and the Secretary 
of State shall enter such forfeit in his records.’’ Paragraph (3) of the 
section provided: ‘‘The secretary of state may rescind such forfeiture 
of license and annul all disabilities consequent therefrom, on presen- 





3° 249 Wis. 295, 24 N.W. 2d 679 (1946). 
‘9 249 Wis. 308, 24 N.W. 2d 659 (1946). 
“ 251 Wis. 27, 27 N.W. 2d 769 (1947). 
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tation of an affidavit . . . that the corporation has not suspended its 
ordinary and lawful business, or that the corporation at the time the 
forfeiture was declared held interests in real estate.”’ 

In affirming summary judgment for the defendant, the court held 
the plaintiff's license had become void under paragraph (2) of Section 
226.04 and that rescission of the forfeiture by the Secretary of State 
under paragraph (3) reinstated the license to do business but did not 
make enforceable the void contract. 

















INSURANCE 


Rosert G. STENGER 


The most recent review of insurance decisions by the Wisconsin 
Supreme Court ended with Vol. 244, Wisconsin Reports.! This survey 
covers the most significant cases from that point through Vol. 250, 
Wisconsin Reports. 


I. CoNnsTRUCTION oF PoLicy 


In Schwantes v. Electrical Workers Benefit Association” the insurer issued 
a benefit certificate in which the Association promised to pay $1,000 
to ‘‘Mrs. George Schwantes’’ upon the death of the insured. The by- 
laws limited beneficiaries to a wife, certain relatives, the insured’s 
estate, designated types of institutions, and ‘‘persons dependent upon 
him.’’ The by-laws further provided that any member might change 
his beneficiary. Subsequently, the insured divorced his wife and married 
another woman, who was his wife at the time of his death. Under the 
provisions of the divorce decree the insured was ordered to pay alimony 
to this first wife. The insured did not change his beneficiary nor make 
any other disposition in regard to the certificate. In an action by the 
second wife, in which the first wife was interpleaded, the court held 
that the insured intended by virtue of failure to change beneficiary or 
make direction in his will that the divorced wife should remain as 
beneficiary. Moreover, since the divorced wife was a dependent of the 
insured, by reason of the alimony award, she was entitled to the pro- 
ceeds of the policy as a qualified beneficiary as provided in the Asso- 
ciation by-laws. 

The Supreme Court in two cases, Gerhard v. Travelers Fire Insurance 
Company® and Guenther v. American Indemnity Company,‘ construed lib- 
erally the extent of coverage of policies. In the Gerhard case the ques- 
tion was whether damage to the plaintiff's summer cottage located on 
the east shore of Green Bay, which under the extended coverage en- 
dorsement of a fire policy was insured against ‘‘windstorm, cyclone, 
tornado and hail,’’ was within the coverage of the policy. Ice formed on 
the Bay in thickness from 1 to 28 inches. A wind which increased in 
velocity from 15 to 28 m.p.h. blew the ice on the shore making a pile 
of ice cakes from 8 to 12 feet high and causing damage to the cottage. 
Plaintiff maintained that the damage was caused by ‘‘windstorm”’ 





1P. N. Snodgrass, Insurance [1944] Wis. L. Rev. 240. 

? Schwantes v. Elec. Workers B.A., 247 Wis. 508, 19 N.W. 2d 894 (1945). 

* Gerhard v. Travelers Fire Ins. Co., 246 Wis. 625, 18 N.W. 2d 336 (1945). 

* Guenther v. American Indemnity Co., 246 Wis. 478, 17 N.W. 2d 570 (1945). 
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though the policy excepted loss caused by windblown water. There was 
no definition of ‘‘windstorm”’ in the policy, and ‘‘windstorm’’ was not 
limited to wind of a minimum velocity. ‘‘Wind’’ was used in several 
instances synonymously with “‘windstorm.’’ The court construed the 
term to be a wind of sufficient violence to be capable of damaging the in- 
sured’s property either by its own unaided action or by projecting some 
object against it. The court felt that the company had incorporated 
in its policy terms which limited its liability and, by the usual rule, 
any ambiguities implicit in the policy should be resolved against the 
insurance company. In the Guenther case a sizable chunk of ice had 
become detached from a passing Greyhound Bus and was projected 
against the insured's car, causing the car to go out of control and strike 
an embankment off the highway. The insurance policy did not cover 
damage ‘‘the primary and immediate cause of which is a collision of 
the automobile and any other object’’ but did cover damage caused 
“‘by missiles or falling objects.’’ The court construed the exclusionary 
term ‘‘collision’’ as relating to an impact between the insured’s auto- 
mobile and another vehicle or object moving on the highway. The 
court considered, however, that it was intended that the policy pro- 
vide coverage in cases where an object is hurled against or dropped upon 
an automobile, regardless of the size of the object. In such cases the 
object became a missile and the primary and immediate cause of the 
damage was the impact of the missile. 

Parties to an insurance policy may stipulate such reasonable con- 
ditions as they please in regard to proofs of loss.® Strict compliance 
therefore with the policy provisions as to the contents of the proofs of 
loss was held a condition precedent to the commencement of an action 
under a tornado policy. The court thus followed the existing rule 
established in respect to life insurance policies.® 

Wisconsin Statutes (1945), Section 85.93 makes the insurer directly 
liable to the person entitled to recovery for death or injury caused by 
the negligent operation of the motor vehicle described in the auto- 
mobile liability policy, irrespective of whether such liability be in 
praesenti or contingent, and to become fixed or certain by final judgment 
against the insured. The limitation statute’ required, in actions for 
personal injuries, the injured person to commence action or serve notice 
of injury on the alleged tort-feasor within two years of the accident. 
In Kujawa v. American Indemnity Co.* plaintiff had begun action against 
the insurance company within the time limitation but no notice had 





5 Binsfield v. Home Mutual Ins. Co., 245 Wis. 552, 15 N.W. 2d 828 (1944). 
® Hart v. Fraternal Alliance, 108 Wis. 490, 84 N.W. 851 (1901). 

7 Wis. Stats. (1945) § 330.195). 

§ Kujawa v. American Indemnity Co., 245 Wis. 361, 14 N.W. 2d 31 (1944). 
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been served on the tort-feasor nor action begun against him within the 
limitation period. Defendant contended (1) that the liability of the 
insured was contingent upon the existence of a valid cause of action 
against the alleged tort-feasor and (2) that such cause of action must 
continue to be in existence until final judgment was entered. Therefore 
defendant contended the failure to serve notice or bring action against 
the alleged tort-feasor within the two year period resulted in the ex- 
tinguishment of the cause of action. The court held for the plaintiff 
and stated the test to be whether plaintiff had a cause of action against 
the alleged tort-feasor on the date action was begun against the in- 
surer. The court further stated that the terms and conditions of Section 
85.93 are a part of the policy with like force and effect as though print- 
ed in the policy whether the policy be one of indemnity or liability. 

But while this statute makes an automobile liability insurer directly 
liable to the injured person, it does not make the insured liable where 
there is no liability under the policy.® Thus in Wisconsin a husband can- 
not maintain an action against his wife for injuries caused by the wife's 
negligence, especially if the negligence has no relation to the wife's 
separate business. And in such case he cannot bring action against 
his wife’s liability insurér under Section 85.93 or under the policy for 
the latter is a contract of indemnity only. 


II. REFORMATION, WAIVER AND EsTOPPEL 


In Wisconsin the parties cannot reform a standard fire policy to in- 
clude terms which originally could not have been inserted by mutual 
agreement. This is contrary to public policy.’ It is not the rule, how- 
ever, that a standard fire policy may not be reformed in any respect. 
Reformation of a Town Mutual Insurance Company fire policy after loss 
sO as to cover property omitted from the application and the policy 
by mutual mistake was permitted in Schaefer v. Shelby Farmers Mutual 
Insurance Co.'! While Section 202.09!" provides that every contract of 
insurance made by a Town Mutual shall be based wholly on the written 
answers in the applications, the court held it not contrary to public 
policy to permit reformation, for there is no clear language in the 
statutes warranting a conclusion that ordinary equitable remedies are 
to be excluded in a particular case. 

Under.a standard Town Mutual fire policy provision to the effect 
that no suit or action on the policy for the recovery of any claim shall 





* Fehr v. General Acc. F. & L. Assur. Corp., 246 Wis. 228, 16 N.W. 2d 787 (1944). 
10 Ottens v. Atlas Assurance Co., 226 Wis. 596, 275 N.W. 900 (1938). 

" Schafer v. Shelby Farmers Mutual Ins. Co., 246 Wis. 592, 19 N.W. 2d 241 (1945). 
12 Wis. Strats. (1945) § 202.09. 
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be sustainable in any court of law or equity unless commenced within 
twelve months next after the fire,'* the time limitation begins to run 
from the date of the fire and not from the time when the liability is 
fixed.’ The insurer, however, may by its acts waive the policy limi- 
tations with respect to the time of bringing an action or estop itself 
from insisting thereon. If the insurer by its acts induces the insured to 
suspend his proceedings and delay action on the policy, the time 
elapsing during such delay so caused should not be reckoned as a part 
of the time limited for the bringing of the action.'® To constitute a 
waiver of such condition the act or declaration relied upon must be 
done or made during the running of the period of limitation or at least 
begin during such period. 

It is a recognized fact that many policyholders neither read the appli- 
cation for insurance nor the insurance policy relying in large measure 
on the agent’s representations. The time a policy of insurance becomes 
effective becomes a vital question when loss occurs between time of 
application for the policy and approval at the home office of the com- 
pany, particularly if the agent represents the policy to become immedi- 
ately effective when the application by its terms is subject to home office 
approval. 

In Londo v. Integrity Mutual Insurance Co.* the plaintiff applied to an 
agent of the defendant company for windstorm insurance on a barn in 
the process of construction and on Saturday, May 19, 1945, made and 
signed a written application which contained a recital that the in- 
surance was to take effect at noon of that day. The agent mailed the 
application to the company late in the afternoon of May 22nd and it 
was received by the company on May 23rd. The building was blown 
down by a windstorm at eleven o'clock in the morning of May 22nd. 
On May 22nd the agent informed the secretary of the company by tele- 
phone that the building had blown down on that day and that he had 
told the plaintiff when the application was signed that the insurance 
was to become effective at noon that day. On May 23d the secretary of 
the company rejected the application and informed the plaintiff of his 
rejection. The following sentence was at the close of the written 
application: ‘‘I agree that this insurance shall not take effect until the 
application is approved by the secretary and a policy issued thereon 
and I also agree that the company shall not be bound by any act done 
or statement made by or to any agent or other person which is not con- 
tained in this, my application.’’ It appeared to be a practice of the com- 
18 See Standard Town Mutual Policy: Wis. Srats. (1945) § 202.085. 

14 Hart v. Citizens’ Insurance Co., 86 Wis. 77, 56 N.W. 332 (1893). 
16 Fischer v. Harmony Town Insurance Co., 249 Wis. 438, 24 N.W. 2d 887 (1946). 
16 Londo v. Integrity Mutual Ins. Co., 249 Wis. 281, 24 N.W. 2d 628 (1946). 
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pany to date its policies the date of the application and have them be- 
come effective on such date. The court followed an earlier case with 
similar facts involving an application for life insurance and held for 
the company.'’ The court stated further that even if the agent was a 
general agent with power to bind the company by his acts and repre- 
sentations, these were not to be effective unless they were contained in 
the application and none were so contained. 

A standard policy of a Town Mutual fire insurance company, limited 
by its articles of incorporation to do business in certain counties, in- 
sured household goods against loss by fire while located and contained 
in a described building.'* Subsequently and with knowledge of the in- 
surer the policyholder moved the property several times. The prop- 
erty was destroyed by fire while located in a place different from the 
building described in the policy and without the territory in which the 
articles of incorporation authorized the insurer to do business. The 
policyholder contended that the case was one for application of waiver 
or estoppel because the insurance company had continued to collect 
assessments after knowing of the removal of the property to where it 
was destroyed. The court held the case to be strictly a question of cover- 
age. Since the terms of the policy were explicit as to coverage, the doc- 
trine of waiver had no application. The court stated: 


The doctrine of waiver applies with respect to terms of a contract 
already entered into. It does not operate to make a new contract 


Cp. 44). 


The court felt that the intention of the parties was completely con- 
tained in the written words of the insurance contract.!® 


III. Strate SupERVISION AND CONTROL 


Section 206.55?° as construed in a recent case is not a statutory defi- 
nition of insurance; rather it is a prohibitory statute and prohibits 
any company from engaging in the insurance business in the state with- 
out complying with the statutes. Whether a company is or is not en- 
gaged in the insurance business will not be decided on the basis of defi- 
nition; rather the court must examine all the facts and determine the 





17 Chamberlain v. Prudential Ins. Co., 109 Wis. 4, 85 N.W. 128 (1901). 
18 Summers v. Oakfield Town Mut. Fire Ins. Co., 245 Wis. 40, 13 N.W. 2d 518 (1944). 


19 See also Rosenthal v. Insurance Company of North America, 158 Wis. 550, 149 N.W. 
155 (1914), which the court held was squarely in point. 


20 Wis. Stats. (1945) § 206.55: ‘‘No insurance company shall do any insurance business 
or make any guaranty, contract or pledge for the payment of annuities or endowment or 
money to the families or representatives of any policy or certificate holder, or the like 
in this state or with any resident of this state except according to the conditions and 
restrictions of the statutes of this state."’ 
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real value and substance of the activities carried on by the organi- 
zation.”! 

In the Martin case a non-stock, non-profit corporation organized un- 
der the general incorporation statutes and whose plan of operation was 
such that on the death of a member of the corporation an equal or 
flat assessment was levied on all members of the decedent's class to 
accumulate a fund to be paid to the beneficiary of the deceased member 
was determined to be in the insurance business on the assessment plan. 
Since the company had not been licensed to do an insurance business, 
its charter was annulled. 

Assessments levied on the policyholders of an insolvent mutual 
casualty company by the liquidator are not available to pay to the 
mutual casualty company reinsured unearned premiums on the rein- 
surance contract which was terminated by the order for liquidation of 
the insurer. Nor may such a claim be used to offset valid claims of the 
liquidator against the claimant, the reinsured casualty company.” 

By accepting a policy from a mutual insurance company the holder 
becomes a member of the corporation and becomes liable as a member 
to the creditors of the corporation. Even if the policyholder was in- 
duced to become a member through false representations of the cor- 
poration’s solvency and was not aware of the fraud practiced upon him, 
rights of creditors and policyholders which have intervened subsequent 
to his becoming a member are paramount. They are innocent of the 
fraud and to them the policyholder has no right to cancellation or 
rescission. Consequently, the Commissioner of Insurance as liquidator 
of an insolvent mutual insurance company can secure the full amount of 
such a defendant policyholder’s liability—as declared by an assessment 
at liquidation proceedings.** 


IV. Omnisus CoveraGE CLAusE 

Except as permitted by Section 204.30(3) of the Wisconsin Statutes,” 
the extension of the automobile liability insurer's obligation for in- 
demnity to the driver with permission must be as great as the obli- 
gation for indemnity to the named insured. The following provision 
contained in a policy*® was held not to be within any of the exceptions 
authorized in said statute and therefore void: 





#1 Martin v. Dane County Mut. Ben. Assoc., 247 Wis. 220, 19 N.W. 2d 303 (1945). 

22 In re Wisconsin Mutual Insurance Co., 247 Wis. 485, 19 N.W. 2d 889 (1945). See also 
Dewey v. Davis, 82 Wis. 500, 52 N.W. 774 (1892). 

23 Duel v. Ramar Baking Co., 246 Wis. 604, 18 N.W. 2d 345 (1944). 

* Wis. Srars. (1945) § 204.30(3). 
Pm ee v. State Farm Mut. Automobile Ins. Co., 246 Wis. 301, 16 N.W. 2d 817 
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The insurance with respect to any person or organization other 
than the named insured does not apply: (a) to injury to or death 
of any person who is a named insured. 

In the Schenke case this clause was ineffective to relieve the insurer 
of its obligation to indemnify a person driving with permission the 
automobile of the named insured and driving it in such a negligent 
manner as to result in the injury of the named insured.”® 


V. PresuMPTION OF DEATH 


Several recent cases reaffirmed the Wisconsin rule that while there is 
a presumption of death from the fact of an absence of seven years un- 
explained, there is no presumption as to when during the seven-year 
period the subject of the inquiry actually died.?” Cases of this nature 
ordinarily arise because the life insurance policy is effective only if the 
insured had died before a date within the seven-year period when the 
policy was still in force. In such case the plaintiff has the burden of 
proof to establish by fair preponderance of the evidence to a reasonable 
certainty that the insured had died before the policy reserve was ex- 
hausted and the insurance became ineffective. 


VI. CoorERaTION 


Automobile liability policies provide that the insurer has absolute 
and complete control of the defense of claims and actions against the 
insured. The company exclusively has the right to compromise and 
settle claims. If the insurer rejects an offer of settlement within the 
policy limit but the injured party recovers a judgment in excess of the 
policy limit, what is the measure of liability of the insurer to the in- 
sured? If liability, is it predicated upon negligence or bad faith? The 
case of Berk v. Milwaukee Automobile Insurance Co.?* was an action by the 
insured to recover from his liability insurer the excess of a judgment 
recovered against the insured over the policy limit. The Supreme Court 
applied the following test: The insured can prevail only on the basis 
that the insurer acted in or was guilty of bad faith in rejecting the offer 
of settlement or in defending that action rather than making settlement. 
To be in good faith a decision not to settle a claim must be based on a 
knowledge of the facts and the nature and extent of the injury so far 
as reasonably ascertainable. It is not bad faith, however, if the attorney 
for the insurer refuses settlement under the bona fide belief that he 





26 See Narloch v. Church, 234 Wis. 155, 290 N.W. 595 (1940). 


27 Kietzmann v. Northwestern Mutual Life Insurance Co., 245 Wis. 165, 13 N.W. 2d 
536 (1944); Swenson v. Kansas City Life Insurance Co., 246 Wis. 432, 17 N.W. 2d 584 
(1945); Hogaboam v. Metropolitan Life Ins. Co., 248 Wis. 146, 21 N.W. 2d 268 (1945); 
Hubbard v. Equitable Life Assurance Soc., 248 Wis. 340, 21 N.W. 2d 665 (1945). 


38 Berk v. Milwaukee Automobile Ins. Co., 245 Wis. 597, 15 N.W. 2d 834 (1944). 
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might defeat the action or keep the verdict within the policy limit. 
But the court intimated that such belief must be the belief of an able 
and experienced attorney. Since bad faith is a species of fraud the evi- 
dence to sustain such a finding must be clear, satisfactory and convinc- 


ing. 











NOTES AND COMMENTS 


REAL ESTATE TITLE STANDARDS FOR WISCONSIN 


Since 1946, the Section on Real Property of the State Bar Association 
of Wisconsin, in order to promote uniformity in the practice of ex- 
amining titles in Wisconsin, has been preparing a set of Real Estate 
Title Standards. 

The following notes have been prepared by student editors, to be used 
in connection with this work, as the basis for possible future standards. 
It is the intention of the Review to publish more such notes from time 
to time. 


MAY A WARRANTY DEED GIVEN BY A PERSON IN A REPRE- 
SENTATIVE CAPACITY BE ACCEPTED AS DIVESTING ANY 
TITLE OR INTEREST HE MAY HAVE IN HIS INDIVIDUAL CA- 
PACITY? Generally, the answer to this question is ‘‘No.’’ However, 
it is possible for the individual to so convey his interest. This may occur 
unintentionally. 
Where one has power from another to sell the same land and he 
makes a conveyance without referring to the power, his, deed is 
regarded as passing his own interest, but no interest by virtue of 
that power.’ 
In Wisconsin this is still the rule in spite of Section 232.49 of the 
Statutes which says: 
Every instrument executed by the grantee of a power conveying 
an estate or creating a charge which such grantee is authorized by 
the power to convey or create but which he would have no right 
to convey or create unless by virtue of his power, shall be deemed 
a valid execution of the power, although such power need not 
be recited or referred to therein. 
In Meister v. Francisco,? a widow, who had a life estate, attempted to 
exercise an alleged power of disposal without making reference to that 
power in the conveyance. The court held that she had conveyed only 
her life estate because the conveyance did not indicate the intent to 
exercise the power. 
It is possible for an individual to intentionaliy bind himself as well 
as act in a representative capacity. A general requirement of all con- 
veyances by which a person attempts to convey a personal interest and 





17 Tompson, Reat Propgrty, 359. Hay v. Mayer, 8 Watts (Pa.) 203 (1839), 34 Am. 
Dec. 453; 41 Am. Jur. 843. 

2 Meister v. Francisco, 233 Wis. 319, 289 N.W. 643 (1940). See Towle v. Ewing, 23 
Wis. 336 (1868), and Lardner v. Williams, 98 Wis. 514 (1898). 
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also execute a power of conveyance seems to be that the maker *‘must 
subscribe his name twice, once as the attorney for the other, and once 
for himself.’’* The following subscription was held to convey only the 
interest of the husband even though there were two seals and the deed 
purported to convey the interests of both:‘ 


(Seal) James Meagher 
By his attorney in fact 
(Seal) Mary Meagher 
In the case of Hale v. Woods,5 however, the following subscription was 
held to convey the interests of both the principal, Zachariah King, and 
the agent, Daniel King: 
Daniel King (Seal) 


Daniel King (Seal) 
Attorney for Zachariah King being duly authorized as appears 


of record. 


In Wisconsin, under Section 235.27, a married woman could bar her 
dower right and exercise a power to sell her husband’s fee in the land 
by “‘joinder of her name as grantor with her husband,’’ by making 
reference to the power, and by subscribing the deed twice as indicated 
above.* Where a wife is active in the sale of her husband’s land, and 
especially where she shares in the profits of the sale, she may be es- 
topped from claiming dower even though she did not convey her dower 
right properly.” 

Officers of corporations act in representative capacities. It has been 
said: 

The validity of the execution of a conveyance in behalf of a cor- 

paration by an officer thereof is to be determined by the same con- 

siderations as determine the validity of a conveyance executed by 
any other agent of the intended grantor.*® 


Yet, when the corporation officer attempts to act in his individual 
capacity in matters related to those of the corporation, the courts are 
prone to look on him as a trustee. This imposes upon him the added 
restrictions which the courts have created to guard the welfare of the 
trust from the misdeeds of the trustee. Where the trustee seeks to act 





37 THompson, Rear Propgrty, 359. 

4 Mary Meagher v. Wm. H. Thompson, 49 Cal. 189 (1874). 

5 Hale v. Woods, 34 Am. Dec. 176, 177 (1839). 

8 Ibid. 

72 Tirrany, Rear Propsrty, 416; Tarnow et a/ v. Carmichael et a/, 82 Neb. 1, 116 N.W. 
1031 (1908). 

8 4 Tirrany, Reat Property 265. 

® Nebraska Power Co. v. Keoning, 92 Neb. 68, 139 N.W. 839 (1913). This is generally 
true of those acting in a fiduciary capacity. 
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in his own interest as well as for the trust, he must be certain that his 
interest will not clash with that of the trust.!° Where there is no such 
clash, a trustee may execute his own interest, and act as trustee too.!! 


SUMMARY 


Although generally a conveyance by one in a representative ca- 
pacity does not divest any interest he may have in his individual ca- 
pacity, this may occur: 

Unintentionally—when the individual having a personal interest 
attempts to exercise a power but fails to refer to it properly, or fails 
to clearly recite the intent that the principal should be bound. 

Intentionally—if the instrument is in the proper form and properly 


subscribed. 
Irvin B. CHARNE 


MAY A TITLE EXAMINER IN WISCONSIN DISREGARD A JUDG- 
MENT AGAINST A PERSON WITH A NAME SIMILAR BUT NOT 
IDENTICAL WITH THAT OF A TITLE HOLDER? Section 270.74(1), 
Wisconsin Statutes requires ‘“The name at length of each judgment 
debtor with his place of abode and vocation’’ to be entered in the judg- 
ment docket, and Section 270.79(1) states, ‘‘Every judgment when 
properly docketed ... shall... bealien....”’ 
Generally, the failure to index or docket 2 judgment or a mistake 
or omission made in attempting to docket it, does not wholly de- 
stroy its effect as a lien, but merely makes the lien inoperative as 
against bona fide purchasers . . . having no actual or constructive 
notice of the judgment.* 


The question immediately arises as to what will amount to actual 
or constructive notice to bind a subsequent purchaser in Wisconsin. 
As to actual notice, our court seems to have answered the question 


in Brinkman v. Jones,? by stating: 


Notice must be held to be actual when the subsequent purchaser 
has actual knowledge of such facts as would ‘‘put a prudent man 
upon inquiry, which, if prosecuted with ordinary diligence, would 
lead to actual notice of the right or title in conflict with that which 
he is about to purchase.’’ Where the subsequent purchaser has 
knowledge of such facts, it becomes his duty to make inquiry, 
and he is guilty of bad faith if he neglects to do so, and conse- 








1054 Am. Jur. 247. 
1 Ibid. 


12 FregMAN ON JupcMENTs (5th ed. 1942). 
? Brinkman v. Jones, 44 Wis. 498 (1878). 
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quently he will be charged with the actual notice he would have 

received if he had made the inquiry.* 

From this it can be seen that where the purchaser or his attorney‘ 
has knowledge of such facts as would put a prudent man upon inquiry, 
whether by examination of the abstract, judgment docket or other- 
wise, he will be bound by his knowledge of such facts as having actual 
notice, and as to him, the judgment, although not properly docketed 
will be binding. The question of sufficiency of such knowledge, of 
course, will usually result in a question of fact for the jury. 

Where there is a complete absence of knowledge on the part of the 
purchaser or his attorney of the existence of a judgment, the purchaser 
may still be bound by the lien of the judgment under the doctrine of 
constructive notice, provided the judgment creditor has complied with 
the statute® as to proper docketing of his judgment. 

What is proper docketing of a judgment, in order to give constructive 
notice? Our court faced this question in Davis v. Steeps,® decided in 1894. 
The statute under which the court reached its decision read, ‘‘the name 
at length of each judgment debtor,’’ which it will be noted is identical to 
the wording of our present statute.’ 

In that case the title to the land on which the lien was to attach was 
held in the name of E. A. Davis. The docket entry of the judgment was 
against Edward Davis. The court there said: 

The object of the statute is that the judgment docket shall of 

itself, furnish reasonably satisfactory evidence whether an en- 

cumbrance by judgment exists against the party from whom one 
is about to make a purchase of real estate. Here the title was in 

E. A. Davis and he conveyed by the same name. The docket entry 

of a judgment against Edward Davis was not, we think, construc- 

tive notice that there was an encumbrance against either E. A. 

Davis or Edward A. Davis.® 

It would seem from the above that in Wisconsin where the pur- 
chaser or his attorney fails altogether to examine the records, he is in 
a better position with respect to improperly docketed judgments than 
the purchaser who makes, or causes to be made, an examination of the 
records. Thus, if title to the land is in “J. R. Doe,”’ and the purchaser 
is without such knowledge of a judgment as would bind him under 





3 Brinkman v. Jones, 44 Wis. 498, 519 (1878). 

‘**Where the abstract of title is furnished by the vendor of land, the person making 
the abstract is not an agent of the purchaser so as to charge the purchaser with actual 
notice of facts learned in the preparation of the abstract."’ Boots v. Steeps, 87 Wis. 472, 
58 N.W. 769 (1894). 

§ Wis. Stats. (1945) 270.74(1). 

® Davis v. Steeps, 87 Wis. 472, 58 N.W. 769 (1894). 

7 Wis. Stats. (1945) 270.74(1). 

® Davis v. Steeps, 87 Wis. 472, 477; 58 N.W. 769, 770 (1894). 
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the doctrine of the Brinkman® case, judgments docketed would have 
the following effect: 


J. R. Doe would bind the purchaser 
John Richard Doe would bind the purchaser 
John R. Doe questionable 

John Doe would not bind the purchaser 
J. Doe would not bind the purchaser 


On the other hand, where an examination is made, under the doctrine 
of the Brinkman case,’° the purchaser will be bound by actual notice 
whenever he acquires knowledge of such facts as would put a prudent 
man upon inquiry. It would seem that in all five examples given above, 
the purchaser would have such knowledge. 

In answer to the question originally put, it would seem that a title 
examiner would have to note all judgments where the name is similar, 
but not identical, to that of the title holder. Certainly where the same 
last name appears along with the same initials or initial, even though 
the name does not appear at length, the title examiner could better 
serve the interests of his client by checking into the matter further to 
determine whether or not a judgment does exist. 

Where a question does exist, what should be required to show that 
the judgment is not a lien? In order to show that the recorded judgment 
is not a judgment against this particular parcel of land, it would seem 
advisable to follow as nearly as possible Section 235.46, which states: 

Affidavits, witnessed by two subscribing witnesses, stating facts 

as to possession of any premises, . . . or as to the identity of a 

party to any conveyance of record, . . . may be recorded in the 

office of the register of deeds in any county where such conveyance 

is recorded, . . . and the record of any such affidavit, or certified 

copy thereof, shall be prima facie evidence of the facts touching 

any such matter, which are therein stated. 

The method which is commonly used in practice and which has met 
with favor because of its simplicity is the use of a simple affidavit 
witnessed by two subscribing witnesses and given by the judgment 
creditor stating that this John Richard Doe is not the same John Rich- 
ard Doe of (address and vocation stated) against whom he took judg- 
ment. This of course would seem to be the most satisfactory method, 

since the judgment creditor would be the logical person from whom 
such a statement should come as the best evidence of the fact. It is 
submitted however that such an affidavit might be obtained from the 
attorney of record for the judgment creditor; from the person in the 
chain of title against whom the judgment allegedly runs; or from the 





® Brinkman v. Jones, 44 Wis. 498 (1878). 
10 Ibid. 
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true judgment debtor, as well as from an outsider who includes in his 
affidavit a statement of facts sufficient to show clearly that he is ac- 
quainted in detail with the transaction. 

Another practice which has been used to some extent is the use of 
a mere signed notation on the margin of the abstract, by the judgment 
creditor, or more often by his attorney, to the effect that the judgment 
was not taken against this particular person in the chain of title. It 
should here be noted that while a judgment creditor signing such a 
notation will be met with the doctrine of estoppel if he subsequently 
attempts to enforce his lien, no such doctrine will protect the pur- 
chaser where the notation is made by an attorney who under the com- 
mon law lacks the authority to satisfy a judgment or discharge a lien, 
unless the judgment is paid or satisfied, without a special authority 
from his client to do so." Further, it is suggested that attempting to 
release the lien by a mere notation on the abstract does not provide a 
release which is recordable, and therefore if the abstract is ever lost or 
destroyed, the evidence of the release is lost or destroyed. Since a pur- 
chaser is entitled to a marketable title of record’? and presumably could 
properly object that the notation on the abstract is not of record, it 
would seem the best practice to follow the former method by using the 


affidavit as provided for under Section 235.46. 
J. Ricnarp Lone 


IF AN ABSTRACT OF TITLE SHOWS A DEED BY GRANTOR TO 
HIMSELF AND ANOTHER AS GRANTEES, PURPORTING TO 
CREATE A JOINT TENANCY,' WHEN MAY THE ATTORNEY 
SAFELY CONCLUDE THAT THE CONVEYANCE CREATES A 
JOINT TENANCY RATHER THAN A TENANCY IN COMMON??? 
The problem occurs when the grantor fails to conform to the normal 





11 Phillips v. Dobbins, 56 Ga. 617 (1876); Rounsaville v. Hazen, 33 Kan. 71, 5 P. 422 
(1885); Harrow v. Farrows Heirs, 7B Mont. 126, 45 Am. Dec. 60 (1846); Morgan v. His 
Creditors, 19 La. 84 (1841); Wilson v. Wadleigh, 36 Me. 496 (1853); Wilson v. Jennings 
3 Ohio St. 528 (1854); Appeal of Kirk, 87 Pa. 243, 30 Am. Rep. 357 (1878); Dollar Sav. 
Bank v. Robb, 4 Brewst. 106 (1869); 5 Am. Jur. 105. For a discussion of the implied 
authority of an attorney in conducting litigation, see notes following Tobler v. Nevitt, 
132 Am. St. Rep. 142. 

12 Douglass v. Ransom, 205 Wis. 439, 237 N.W. 260 (1931). 


1 This article does not cover the collateral problem of whether the deed sufficiently 
expresses the intent to create a joint tenancy. At common law a joint tenancy was nor- 
mally presumed, other technical requirements being present, in the absence of expressed 
intent to the contrary. In Wisconsin, prior to July 26, 1933, the intent to create a joint 
tenancy had to be ‘‘expressly declared,’’ according to Section 230.44. 

2 The significance to chain of title is, of course, that if the conveyance creates a joint 
tenancy which has not been destroyed or severed by any subsequent events appearing of 
record (such as a conveyance by one joint tenant), full title is in the survivor(s) upon 
death of one joint tenant. This is usually evidenced by a certificate of survivorship under 


Section 230.47. 
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practice of conveying to a third person (commonly called a straw man) 
who in turn conveys back to the original grantor and the desired joint 
tenant. In an attempt to answer the problem, the following analysis 
is divided into three periods: 

I. the status of such a conveyance before July 26, 1933; 

II. the status between July 26, 1933 and May 21, 1947; and 

III. the status since May 21, 1947. 


I. Prior To Jury 26, 1933—Tur Common Law 


Under the common law, in order to create a joint tenancy, the four 
unities had to be present, viz., “‘the unity of interest, the unity of title, 
the unity of time, and the unity of possession; or in other words, joint 
tenants have one and the same interest, accruing by one and the same 
conveyance, commencing at one and the same time, and held by one 
and the same undivided possession.’’* The Wisconsin court has held 
to these common law requirements.* The important question is whether 
the co-tenancy created by a direct conveyance by the owner to himself 
and another lacks any of the unities. In Breitenbach v. Schoen,’ where a 
mother assigned certificates of deposit to herself and her son, the court 
held there was no unity of title nor of time, and thus a tenancy in com- 
mon rather than a joint tenancy was created. Although the Schoen case 
involved personalty and has been overruled in part,® the rule of the 
four unities is still valid; the court, relying on the Schoen case, recently 
applied it to land, in Hass v. Hass.7 

Were there any statutes prior to 1933 which would alter the require- 
ments of the common law? The only statutes up to July 26, 1933 bear- 
ing on this problem were the same as present Sections 230.43, * 230.44,° 
and 230.45(1).!° These sections do not in any way purport to eliminate 
or alter the requirements of the four unities; but in fact, they add to 
the common law rules the requirement that the intent to create a joint 





32 Bl. Comm. 180ff. 

4 Breitenbach v. Schoen, 183 Wis. 589, 198 N.W. 622 (1924); Bassler v. Rewadlinski, 
130 Wis. 26, 109 N. W. 1032 (1906); Wallace v. St. John, 119 Wis. 585, 97 N.W. 197 (1903). 

5 183 Wis. 589, 198 N.W. 622 (1924). 

6 Estate of Staver, 218 Wis. 114, 260 N.W. 655 (1935). 

7248 Wis. 212, 21 N.W. 2d 398 (1946). 

® Wis. Srats. (1945) § 230.43: “‘Estates in respect to the number and connection ot 
their owners, are divided into estates in severalty, in joint tenancy and in common; the 
nature and properties of which, respectively, shall continue to be such as are now estab- 
lished by law, except so far as the same may be modified by the provisions of these stat- 
utes.”” 

® Wis. Srats. (1945) § 230.44: “All grants and devises of land made to two or more 
persons, except as provided in Section 230.45, shall be construed to create estates in com- 
mon, and not in joint tenancy, unless expressly declared to be in joint tenancy.”’ 

10 Wis. Strats. (1945) § 230.45(1): ‘Section 230.44 shall not apply to mortgages, nor 
to devises or grants made in trust, or made to executors, or to husband and wife.”’ 
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tenancy be expressly declared, except in certain types of conveyances 
(e. g., to husband and wife, or to a trustee) where the common law 
rules alone were applicable. 

Thus, there were no statutes changing the common law requirement 
for the four unities, and the Schoen case held that in a conveyance of 
the type being discussed, two of the unities were lacking and a tenancy 
in common was created. The lawyer examining an abstract can feel 
certain that for any conveyances made before July 26, 1933, in which 
the grantor conveyed directly to himself and another, a tenancy in 
common was created, even if the intent to create a joint tenancy was 
expressly declared. 


II. Jury 26, 1933 ro May 21, 1947—Statutory CHANGES 


By Wis. Laws 1933, c. 437, published July 26, 1933, the legislature 
created subsections 2'? and 3'* of Section 230.45. This changed the com- 
mon law as to husband and wife. The four unities were no longer re- 
quired under subsection 2 of Section 230.45; the conveyance need only 
evince an intent to create a joint tenancy between the husband and wife. 
Thus, for them, a straw man was no longer needed. 

The question then arose as to grantors and grantees who were not 
husband and wife. Would Section 230.45(3) eliminate the requirement 
of the four unities? The case of Hass v. Hass’ answered this negatively 
and showed the strong grasp the four unities concept has on the Wis- 
consin Supreme Court. A widow deeded land to herself and her son. 
It appears from the facts of the case that the widow desired that she 
and her son hold the land jointly, with the survivor taking in fee. The 
wording of the conveyance was confusing as to the type of estate the 
grantor had created. The court held that Section 230.45(3) did not 
eliminate the requirement of the four unities, that two of the unities 
were lacking, and that a joint tenancy could not be created by this coa- 
veyance. Thus, for persons other than husband and wife, the common 
law requirement would still control. The court went on to construe 





11 183 Wis. 589, 198 N.W. 622 (1924). 

12 Wis. Stats. (1945) § 230.45(2): ‘‘Any deed, transfer or assignment of real or personal 
property from husband to wife or from wife to husband which conveys an interest in the 
grantor’s lands or personal property and by its terms evinces an intent on the part of the 
grantor to create a joint tenancy between grantor and grantee shall be held and con- 
strued to create such joint tenancy, and any husband and wife who are grantor and 
| ae in any such deed, transfer or assignment heretofore given shall hold the property 

escribed in such deed, transfer or assignment as joint tenants."’ 

18 Wis. Srats. (1945) § 230.45(3): “Any deed to two or more grantees which, by the 
method of describing such grantees or by the language of the granting or habendum 
clause therein evinces an intent to create a joint tenancy in grantees shall be held and 
construed to create such joint tenancy.” 


14 248 Wis. 212, 21 N.W. 2d 398 (1946). 
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the particular deed as creating a tenancy in common for the joint lives 
of the parties, with a contingent remainder in fee simple to the sur- 
vivor.'® 

Thus, the attorney can feel confident that for those conveyances 
which the abstract shows were made between July 26, 1933 and May 
21, 1947, a tenancy in common was created when the grantor was also 
one of the grantees, and no straw man was involved; an exception is 
where the husband-wife relationship is involved, in which case a joint 
tenancy was created. The examiner will have to carefully read in full, 
deeds made during this period, to see if the deed may be construed tos 
create life estates with an express contingent remainder to the survivor, ' 
as in the Hass case.'® 


III. Arrer May 21, 1947—Statutory CHANGES 


Undoubtedly because of the Hass case, the legislature amended Sec- 
tion 230.45(3) by Wis. Laws 1947, c. 140, effective May 21, 1947. The 
amendment merely added the words: *‘including any deed in which the 
grantor is also one of the grantees.’’ This should definitely settle the 
problem of grantor and grantee who are not husband and wife. Just 
as with husband and wife, evincing an intent should be sufficient to 
create a joint tenancy. There is one conceivable situation in which the 
court may still hold to the common law requirement of the four unities. 
That is when the grantor makes a conveyance of an undivided interest 
to the grantee allegedly to be held in joint tenancy without naming 
the grantor as a grantee. It would not be a deed ‘‘in which the grantor 
is also one of the grantees’’ and hence not literally within the wording 
of the statutes. In the husband-wife situation, subsection 2 clearly 
covers even such a deed, and a joint tenancy would be created. For all 
other parties, unless the court liberally construes Section 230.45(3) 
to carry out the broad intent of the legislature,” it would not apply 
where the grantor is not named as a grantee, and the common law re- 
quirement would prevail, thus creating a tenancy in common. 





18 As far as the right of the survivor to a full title in fee is concerned, this has the same 
effect as declaring a joint tenancy was created. For a discussion of the Hass case, and the 
problems involved in this type of tenancy in common, see Note, 1947 Wis. Law Rev. 117. 


16 248 Wis. 212, 21 N.W. 2d 398 (1946). 


17 The modern trend appears to be toward breaking away from the four unities, as is 
shown by the 1933 and 1947 statutory amendments, and by such recent cases as Switzer 
v. Pratt, 237 lowa 788, 23 N.W. 2d 837 (1946) and Therrien v. Therrien, — N.H. —, 46 
A2d 538, 166 A.L.R. 1023 (1946). Both of these cases deal with the problem of a grantor 
conveying directly to himself and another. The Iowa court expressly disagrees with 
Stuehm v. Mikulski, 139 Neb. 374, 297 N.W. 595 (1941), a case which the Wisconsin 
court cited with approval in the Hass case. Both the Iowa and New Hampshire courts 
came out directly with the idea that intent to create a joint tenancy is sufficient; the 
technical requirement of the four unities is no longer necessary. 
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Thus, the examiner can feel confident that for conveyances since May 
21, 1947, any deed in which the grantor is also one of the grantees 
will create a joint tenancy, if there is evinced an intent to create such. 

The following chart may prove helpful to the lawyer examining an 
abstract: 


GRANTOR DIRECTLY CONVEYS TO HIMSELF AND ANOTHER EVINCING AN 
INTENT TO CREATE A JOINT TENANCY 





Prior to July 26, 1933 to 
July 26, 1933 May 21, 1947 After May 21, 1947 
Grantor to Self 
and Spouse Tenancy in Common Joint Tenancy Joint Tenancy 
All Others Tenancy in Common |Tenancy in Common*| Joint Tenancy** 








* The survivor may still take full title if the deed may be construed as creating an 
express contingent remainder to survivor, under Hass v. Hass, note 16 supra. 


** Exception: Where the grantor is not named as a grantee and the intent is to create 
a joint tenancy, tenancy in common may be created. 
Josep GoopMAN 


ARE JUDGMENTS AGAINST A BENEFICIARY OF A TRUST TO BE 
DEEMED PRO TANTO LIENS ON REAL ESTATE HELD IN THE 
TRUST? In a number of states, judgment liens have been held to attach 
to equitable interests in land. Since the rule was otherwise at common 
law, these decisions are based on construction of various statutes, gen- 
erally similar in nature and content to Sections 272.30! and 270.79,? 
Wisconsin Statutes. As practically all of the cases involve equitable 
interests arising out of land contracts, it would seem that any judg- 
ments obtained against beneficiaries of express trusts were promptly 
enforced under statutes similar to Section 272.30. 

At common law, no lien existed on an equitable interest, because a 
judgment could not reach it at law. The widespread statutory adoption 
of Section 10 of the Statute of Frauds (on which Section 272.30 is based) 
changed this, and at least one state very early found it sufficient for 
the existence of an equitable lien.* 





1 Wis. Srats. (1945) § 272.30: “‘Real estate held by anyone in trust or for the use of 
another shall be liable to debts, judgments, executions and attachments against the 
person to whose use it is held.”’ 


2 Wis. Srats. (1945) § 270.79: “‘Every judgment, when properly docketed, and the 
docket gives the judgment debtor's place of abode and his i mee trade or profes- 
sion shall, for ten years from the date of the rendition hereof, be a lien on the real property 
in the county where docketed, except the homestead mentioned in Section 272.20, of 
every person against whom it is rendered and docketed, which he has at the time of 
docketing or which he acquires thereafter within said ten years. The priority of judg- 
ments as liens upon real estate shall be determined by their number on the daily journal 
required by Section 270.77.”’ 


3 McMechen v. Marman, 8 Gill. & J. 57 (Md., 1836). 
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More often, the decisions have been based upon an interpretation of 
a statutory counterpart of Section 270.79, and the result in such cases 
seems to be an almost even split of authority. That a judgment lien 
does exist on equitable interests in land has been held in Iowa, Mary- 
land, Minnesota, Ohio, and South Dakota,‘ the latter two states having 
changed from an earlier stand the other way. Contrary to the above 
states are California, Florida, Nebraska, North Carolina, and North 
Dakota.°® 
Since the Wisconsin statutes in question were taken from New York,® 
cases from that state are worthy of closer attention than the others. 
In one instance involving a contract for the sale of land, where the ven- 
dee had paid the entire purchase price but not yet received legal title, 
it was held that his interest was subject to a judgment lien. The court 
emphasized, however, that the cestui que use had the whole bene- 
ficiary interest, and the trustee only a naked and formal title.’ 
The same language was used, where the judgment debtor paid the 
consideration and had the land conveyed to another. The court said: 
There is no doubt that when the judgment was obtained against 
her and her husband, she had an interest in the land on which the 
judgment became a lien. She having paid the consideration and 
procured the deed to be executed to the defendants, they became 
seised to her use in trust for her, and her interest was the subject 
of sale by the sheriff. ® 
On the other hand, in an earlier case, where vendor conveyed to vendee, 
who held as vendor's trustee, but under an equitable obligation to 
convey to a third party, it was held that a judgment against vendor 
was not a lien on his interest, and that it could not be sold on exe- 
cution.°® 
In Higgins v. Downs, a will provided: 
Lastly, I give, bequeath and devise to my son all the residue of 


my property, both real and personal, to be held in trust, never- 
theless, by my said executors, and managed and cared for by them 





4 Everist v. Carter, 202 Iowa 498, 210 N.W. 559 (1926); Lathrop v. Brown, 23 Iowa 
40 (1867); McMechen v. Marman, supra, note 3; Hook v. Northwest Thresher Co., 91 
Minn. 482, 98 N.W. 463 (1904); Farmers’ & Merchants’ Bank v. Stageberg, 161 Minn. 
413, 201 N.W. 612 (1925); First National Bank v. Logue, 89 Ohio St. 288, 106 N.E. 21 
(1914); Fridley v. Munson, 46 S.D. 525, 532, 191 N.W. 453, 194 N.W. 840 (1922). 


5 Poindexter v. Los Angeles Stone Co., 60 Cal. App. 686, 214 P. 241 (1923); First Na- 
tional Bank v. Peel, 107 Fla. 413, 145 So. 177 (1933); Cheves v. First National Bank, 79 
Fla. 34, 83 So. 870 (1920); Nessler v. Neher, 18 Neb. 649, 23 N.W. 345, 26 N.W. 471 
(1886); Flint v. Chaloupka, 72 Neb. 34, 99 N.W. 825 (1904); Dixon v. Dixon, 81 N.C. 
323 (1879); Cummings v. Duncan, 22 N.D. 534, 134 N.W. 712, Ann. Cas. 1914B 976 (1912). 


® Gilbert v. Stockman, 81 Wis. 602, 609, 52 N.W. 1045 (1892). 
7 Jackson v. Bateman, 2 Wend. 570 (N.Y. 1829). 

8 Jackson v. Walker, 4 Wend. 462 (N.Y. 1830). 

9 Jackson v. Chapin, 5 Cow. 485 (N.Y. 1826). 
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for my son's benefit until he shall arrive at the age of fifty years, 

when said trust shall continue in the discretion of said executors, 

and if my son shall die while it is in force, he may dispose of said 

property by will, and if he dies intestate, then this property I be- 

queath to my heirs at law. 
In its opinion, the court said explicitly that the testatrix had created 
a valid express trust. It seems to have been assumed by all that a judg- 
ment lien would not attach to the sen’s equitable interest, since the 
question was never raised. Instead, the court circumvented that issue 
by holding that the will also created two future expectant estates, a 
contingent remainder in the son and a contingent remainder in tes- 
tatrix’s own heirs at law, and that the son took a ‘‘descendible, de- 
visable, and alienable’’ estate in expectancy, within Real Estate Law, 
to which the lien of the son’s judgment creditor would attach.'° 

Although there are no Wisconsin cases involving a judgment lien 
against the beneficiary of an express trust, it may be possible to evolve 
some idea of the position which the Wisconsin court would take by 
a study of analogous situations. Here, as in the other states, the occa- 
sional cases that arise are those dealing with the equitable interests 
created in land contract purchases. 

In the leading case of Van Camp v. Peerenboom,'' where A, having a 
contract for the purchase of land under which he had gone into posses- 
sion, conveyed the land by warranty deed, with convenant of seisin, 
the Wisconsin court held that his vendee, B, acquired an interest in the 
land which was subject to the lien of a judgment against B and toa 
sale on execution, even where B had conveyed back to A, who in turn 
contracted to convey to the respondent. Since A at that time did not 
have actual legal title, the only interest conveyed to B was A's equit- 
able interest in the purchase contract. 

On the other hand, a mere contract to sell and purchase at some time 
in the future, in no way executed either by payment of any of the pur- 
chase price or by delivery of possession, does not vest any such equit- 
able title in the purchaser as would be subject to a judgment lien under 
the statute.’ 

In Van Camp v. Peerenboom, supra, the court used Section 370.0109)" 
to reach their decision. 

The court said: 





10 Higgins v. Downs, 101 App. Div. 119, 91 N.Y.S. 937 (1905). 
11 14 Wis. 65 (1861). 
12 State Bank of La Crosse v. Bienfang, 133 Wis. 431, 113 N.W. 726 (1907). 


13 Wis. Srats. (1945) § 370.01(9): ‘“The word ‘land’ or ‘lands,’ and the words ‘real 
estate’ and ‘real property’ shall be construed to include lands, tenements and heredita- 
ments and all rights thereto and interests therein.’’ This same statute was in force at the 
time of the Van Camp case, but was designated Sect. 9, Chap. 4, R.S., 1849. 
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The statute [270.79] made the judgment a charge upon the real 
estate belonging to Anselmas at the time of its rendition, and the 
words “‘real estate’’ are very comprehensive, sufficiently so to in- 
clude his interest acquired by the conveyance from the appellant. 
In 1897, the court reaffirmed its position, by stating in Bartz v. Paff,'4 

that a purchaser of land by oral contract on part payment and delivery 
of possession has an equitable title to the land. The vendor holds the 
legal title to the land in trust for the purchaser, and a judgment duly 
docketed against the purchaser will attach as a lien upon his equitable 
title. However, the court held that such a lien was not good against 
purchasers in good faith without notice of the lien, and that the docket- 
ing of a judgment was not notice, either at common law or by any of the 
Wisconsin statutes. Thus, the effect of Section 270.79(1) was greatly 
restricted, and, to that extent, the question became perforce a moot 
question. 

In the recent case of R. F. Gehrke Sheet Metal Works v. Mabl,'® this 
position has, in effect, been overruled. Citing Bartz v. Paff, the court 
said that although the docketing of a judgment is not notice at com- 
mon law or by statute to persons subsequently dealing with the judg- 
ment debtor, nevertheless, under Section 270.79(1), the lien of a judg- 
ment attaches to the real property of the debtor at the time of docket- 
ing, and, since a subsequent conveyance by the judgment debtor does 
not defeat the lien, purchasers of land must search the record for judg- 
ments against the debtor at their peril. Such judgment liens are superior 
to a subsequent conveyance to one acquiring the land with knowledge 
of such facts as would put a prudent man on inquiry, as to the interest 
of the judgment debtor in the property. 

From a consideration of these cases, it would seem that whether a 
judgment lien will attach to a beneficiary's interest in an express trust 
is uncertain, and will remain in doubt until specifically passed upon. 
The answer will lie in the interpretation that will be given to Section 
370.01(9). That such a lien will be held to exist is highly probable, 
sufficiently so, at least, to warrant adjudging any land title, involved 
in such contingency, as unmarketable. 

Date E. IntenFELpt 


IS A SURVIVING HUSBAND ENTITLED TO CURTESY IN A 
HOMESTEAD?! Until 1943, the history of the right of curtesy in Wis- 
495 Wis. 95, 69 N.W. 297 (1897). 
1 237 Wis. 414, 297 N.W. 373 (1941). 


1 Wis. Laws (1947) c. 371 repeals Section 233.23, and recreates it to expressly bar 
curtesy in a homestead, effective September 1, 1947. Therefore the present analysis is 
pertinent only to curtesy rights arising upon the death of a wife before September 1, 
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consin had been one of successive limitations. Common law gave the 
surviving husband a life estate in the lands and tenements of which 
the wife was seized during coverture, provided there was lawful issue 
born alive which might have been capable of inheriting the estate.? 
Wisconsin restricted curtesy to the intestate lands of the wife, giving 
her power to defeat the husband’s right by conveyance or devise, and 
made the right contingent upon the wife’s not having had children by 
a previous marriage.* In the event that there were surviving children 
of both marriages, it was decided in an early case that the estate of 
curtesy must be carved out of the lands which descended to the progeny 
of the surviving husband.‘ In 1921, the equal rights statute further 
limited curtesy by providing that it should be extinguished upon re- 
marriage.® 

Two changes in Wisconsin property law were made in 1943 which 
appear to have halted this trend. An amendment to the curtesy statute 
changed the quantity of the surviving husband's interests in the de- 
ceased’s property from a limited life estate to a one-third interest in 
fee. At the same time the legislature extended the scope of the home- 
stead exemption to include the widower of a deceased land owner.’ 
The homestead rights are for life, or until remarriage, and unlike 
curtesy operate against children of a former marriage.*® 

As a result of these changes, it appears that a surviving husband 
now may have curtesy and homestead rights in the same land, the 
latter for life or until remarriage, and the former a one-third interest in 
fee simple. 

No case involving this question has come before the Supreme Court, 
but analogy may be drawn to the dower statute. In Bresee v. Stiles® 
it was held that widow who took dower in all the lands of her deceased 
husband except the homestead, after waiving provisions made for her 
in the will, was entitled upon remarrying to dower in the homestead. 
It was reasoned that the general provisions of the statute—‘‘a dower 
or use of . . . a//'° the lands . . . ’’—gave the widow dower in the home- 
stead as well as in the residue of the real estate. 





1947. Further, the enactment of this change may be evidence that prior to its adoption 
there was an implied right of curtesy in a Canessoad. 
22 Trrrany Rear Propsrry § 552 (3rd ed. 1939). 

3 Wis. Rev. Srats. (1849), c. 62, § 30. 

* Kingsley v. Smith, 14 Wis. 360 (1861). 
5 Wis. Laws (1921) c. 31, § 1. 

6 Wis. Laws (1943) c. 316, § 1. 

7 Wis. Laws (1943) c. 316, § 3. 

8 Wis. Srats. (1945) § 237.02(2). 

® 22 Wis. 120 (1867). 

10 Ttalics supplied. 
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The legislature in 1921 barred dower in a homestead by amendment 
to Section 233.01 of the statutes." Adoption of a similar provision bar- 
ring curtesy in a homestead has been advocated.!* Although curtesy 
was initially one aspect of the superior property rights of males, the 
consideration that it has been deprived of much of its raison d'etre by 
the married women’s property acts favors this action. Yet the 1943 
amendments were apparently intended to rectify the previously in- 
equitable position of the husband with regard to his wife's property, 
as it existed in Wisconsin.’* In the light of the remaining restrictions 
on curtesy itself, to allow curtesy in a homestead does not weight the 
balance of rights in the husband's favor. In any event, from the above 
analogy to dower, it would seem that under the law existing prior to 
September 1, 1947, a surviving husband would be entitled to curtesy in 


a homestead. 
OweEn ARMSTRONG 


CONSTITUTIONAL LAW—DENIAL OF EQUAL PROTECTION— 
SEGREGATION OF MEXICAN CHILDREN IN CALIFORNIA 
SCHOOLS—Mexican children in Orange County, California, assigned 
to elementary schools for their exclusive use, brought suit under a 
Civil Rights Act! to enjoin further segregative practices by the West- 
minster School District. The federal district court granted the desired 
decree? grounding its injunctive relief on an interpretation of the Cali- 
fornia Education Code.* The unusual aspect of the holding, however, 
is found stated as an additional ground: ‘‘equal protection of the laws’’ 
under the Fourteenth Amendment was said to prohibit segregation of 
school children by race or color group even though the separate in- 
stitutions were provided with equal facilities.‘ The circuit court of 
appeals, affirming,® concurred in the statutory interpretation of the 





11 Wis. Laws (1921) c. 99. 

12 By the Real Property Committee in the Milwaukee Bar Association Gavel for Novem- 
ber, 1946. 

1328 Mar. Law Rav. 36. 


1 Rev. Strat. § 1979 (1875), 8 U.S.C. § 43 (1940). 

* Mendez v. Westminster School Dist. of Orange County, 64 F. Supp. 544 (S.D. Cal. 
1946), 30 Minn. L. Rev. 646, 47 Cox. L. Rev. 325. 

3**We perceive . . . a clear purpose to avoid and forbid distinctions among pupils 
based upon race or ancestry except in specific situations not — to this action." 
64 F. Supp. 544, 548. The California code did permit establishment of separate schools 
for Indian children and children of Chinese, Japanese, or a parentage. Cauir. 
Ep. C. § 8003 (Deering’s California Codes, 1944). Thus, from the want of express legis- 
lative mention obtains the conclusion that separate schools for Mexican children lay 
within the code’s condemnation. 

“ Mendez v. Westminster School Dist., supra at 549. 


5161 F. 2d 774, 780. 
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lower court but was silent on the added proposition.* Westminster 
School Dist. of Orange County v. Mendez, 161 F. 2d 774 (C.C.A. 9th 1947).7 

The constitutional doctrine allowing segregation of races if the sep- 
arated group is afforded equal facilities received judicial cognizance 
and approval before the adoption of the Fourteenth Amendment. ® Sub- 
sequent history of the concept has served but to emphasize its ex- 
istence.* Though one writer was found who attempted to leave the 
door to reversal ajar for the Supreme Court—denying that the precise 
issue has been before it—,'° a review of those opinions which contain 
evidence of the Court’s attitude toward the doctrine’ may indicate 
the remoteness of such a possibility. 





6 The court's refusal to consider the second ground propounded by the district court 
left as the only possible federal question that raised by the school officials’ violation of 
the California law. Where then is the federal question necessary to confer jurisdiction? 
The court says it is to be found in the denial to these children of the “equal protection 
of the laws’’ extended by the state statutes. As this denial took the form of segregation, 
the court is in the anomolous position of declining to face the segregation issue and, at 
the same time, indicating that segregation is a denial of a federal right by keeping juris- 
diction. But cf. Armstrong Co. v. Nu-Enamel Corp., 305 U.S. 315, 324. 


7 Notes, 56 Yaue L. J. 1059, 42 Int. L. Rev. 545. 

8 Roberts v. City of Boston, 5 Cush. 198 (Mass. 1849). Denying recovery in an action 
on the case for damages by a colored child claiming unlawful exclusion from public 
school instruction, Chief Justice Shaw gave weight to the equally advantageous facilities 
available. The plaintiff's attorney, Charles Sumner, unsuccessfully relied on a provision 
of the Massacnusetrs Constitution (Dec. or Ricuts, Art. VI) the language of which 
was said later to be “‘fully as significant, to say the least,’’ as that of the Fourteenth 
— securing ‘equal protection of the laws.’’ Ward v. Flood, 48 Cal. 36, 53 

1874). 
® See, ¢.g., 10 Am. Jur., Civil Rights, § 11, n.5. 
10 Waite, The Negro in the Supreme Court, 30 Minn. L. Rev. 219, 271 (1946). 


"' The leading case, Plessy v. Ferguson, 163 U.S. 537 (1896), sustained a Louisiana 
statute requiring equal but separate accommodations for the white and colored races on 
local passenger trains. (Mr. Justice Harlan’s oft-cited opinion was the lone dissenting 
voice raised among the eight justices on the case.) Said the Court at page 544, ‘“The 
most common instance of this ee. egation of races] is connected with the establishment 
of separate schools for white and colored children, which has been held to be a valid 
exercise of the legislative power even by courts of States where the political rights of 
the colored race, have been longest and most earnestly enforced.” 

In Gong Lum v. Rice, 275 Bs. 78, 85 (1927), Mr. Chief Justice Taft, writing for a 
unanimous court which held no denial of equal protection to a Chinese citizen of the 
United States classed among the colored races for schooling, declared, ‘‘Were this a new 
question, it would call for very full argument and consideration, but we think that it és 
the same question which has been many times decided to be within the constitutional power of the 
state legislature to settle without intervention of the federal courts under the Federal Con- 
stitution. [citing cases].’’ (Italics added.) 

Missouri ex re/. Gaines v. Canada, 305 U.S. 337 (1938) involved a question the resolu- 
tion of which presupposed acceptance of the principle in question, v#z., was the ‘‘equal 
facilities’’ requirement satisfied by the state's offering a legal education in an adjoining 
state where there was a law school established for Negro students? Holding for the 
colored pe the Court commented, ‘“The State has sought to fulfill that obligation 
by furnishing equal facilities in separate schools, a method the validity of which has 
been sustained by our decisions."’ 

The recent Sipuel v. Board of Regents of the University of Oklahoma, 16 U.S.L.Wesx 
4090 (U.S. Jan. 12, 1948) (per curiam) went on the authority of Missouri ex re/. Gaines 
v. Canada, supra. 
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The lower federal? and state'* courts, until this district court opin- 
ion, have maintained the course set by the Supreme Court of the United 
States. They too’ have demonstrated their acceptance of the prop- 
osition as settled law by contributing to the formidable body of de- 
cisions separating situations which satisfy the ‘‘equal’’ requirement 
from those which do not.'® 

However sociologically or psychologically unfortunate one may re- 
gard judicial approval of state action separating public school children 
by race or color group," it seems clear that the circuit court of appeals’ 
refusal to endorse the district court’s views fits the well established 
legal pattern. Moreover, in the South, where the question assumes its 
great significance, we are confronted with an extensively developed 
dual school system imposed by local governmental units in which local 
legislators have acted, presumably, in accordance with the local 
mores. Despite the uniformly sympathetic attitude which the present 
Court has demonstrated toward minority interests,!” in this situation 
it seems likely that the extraordinary impacts on our societal structure, 
so certain with a withdrawal of judicial consent to segregation, would 
have a tempering influence’® should the Court even undertake to re- 
examine its decisions, a doubtful prospect at best in the writer’s opin- 
ion. The foregoing combination leads to the reluctant suggestion that 





12 United States v. Buntin, 10 Fed. 730 (C.C.S.D. Ohio 1882); Wong Him v. Callahan 
119 Fed. 381 (C.C.N.D. Cal. 1902); and see Mills v. Towndes, 26 F. Supp. 792, 799 (D.C. 
Md. 1939). 


13 E.g., Ward v. Flood, 48 Cal. 36 (1874); People v. Gallagher, 93 N.Y. 438 (1883) (A 
dissenting opinion, like Mr. Justice Harlan’s in Plessy v. Ferguson, supra, and District 
Judge McCormick's in the instant case, emphasizes the implication of inferiority neces- 
sarily inherent in all segregative practices. ); State ex rel. Michaels v. Witham, 179 Tenn. 
250, 165 S.W. 2d 378 (1942). 


14 Missouri ex rel. Gaines v. Canada, supra note 11. 


1% For cases through 1935, see Note, 103 A.L.R. 713 to University of Maryland v. 
Murray, 169 Md. 478, 182 Atl. 590 (1936); more recently, Walker Civic League v. Board 
of Public Instruction, 154 F. 2d 726 (C.C.A. 5th 1946) and Wrighten v. Cnivuseing of 
South Carolina, 72 F. Supp. 948 (E.D. S.C. 1947) (closely following Gaines v. Canada, 
supra). 

16 For a large collection of authority espousing such position, see Note, 56 Yate L. J. 
1059, notes 16-26; see also, Taz Report or THE PresipENT’s CoMMITTEE ON Crvit Ricuts, 
To Securz Turse Ricuts 62-5, 79-82, 166-8 (1947), and, A Report or THE PresipENT’s 
Commission ON Hicuer Epucation, Hicuer EpucatTion ror Democracy, Vol. II, 29-36 


(December 1947). 


17 In addition to Sipuel v. Board of Regents and Gaines v. Canada, note 11, supra, see 
Smith v. Allwright, 321 U.S. 649 (1943) (colored voting in a Texas primary election); 
Mitchell v. U.S., 313 U.S. 80 (1940) (colored traveller refused Pullman accommodations) 
following McCabe v. Atchison, T. & S.F. Ry., 235 U.S. 151 (1914); Pierre v. Louisiana, 
306 U.S. 354 (1939) (exclusion of colored persons from jury service). And see Lopez v. 
Seccombe, 71 F. Supp. 769 (S.D. Cal. 1944), thought to be of controlling influence by the 
concurring judge in the instant case, where persons of Latin descent were denied access 
to a municipal swimming pool. 


18 Cf. 56 Yaue L. J. 1059, 1066. 
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judicial reversal of the ‘‘ separate but equal’’ doctrine’® is so unlikely,?° 

its opponents might more profitably direct their efforts and hopes 

toward objectives*! offering greater likelihood of attainment. 
Witu1am GoLtp 


EFFECT OF A SUBSEQUENT NOTE OR MEMORANDUM OF A 
PRIOR ORAL LAND CONTRACT IN WISCONSIN. The Wisconsin 
Statute of Frauds requires that a written land contract, or a note or 
memorandum of an unwritten land contract, need be signed by the ven- 
dor only.' Of course, whether the contract is evidenced formally by a 
writing in contractual form, or informally by a note or memorandum, 
acceptance by the vendee, who does not sign the writing must be 
shown in accordance with the law of contracts. That is, even though 
the vendor alone need sign the instrument, an acceptance by the vendee 
of the offer to contract is essential to establish a valid and binding land 
contract.” 

However, in the case of an oral agreement, a special problem arises, 
for by the statute, that contract is void unless its essential terms are 
set forth in a written note or memorandum signed by the vendor. The 
statute does not provide when this memorandum must be made. The 
cases* have determined that it need not be made contemporaneously 
with the oral contract; that the length of time between making the 





19 The continuing ‘‘evolutionary-revolutionary”’ conflict among proponents of reform 
measures for the benefit of our colored citizens once again is manifested in the Statement 
of Dissent by four members of the President's Commission on Higher Education, op. cit. 
supra note 1, at 29: “*But we believe that efforts toward these ends must, in the South, 
be made within the established patterns of social relationships, which require separate 
educational institutions for whites and Negroes.’’ Similarly, a minority position on 
proposed anti-segregation legislation in education was maintained by an undisclosed 
number of the Civil Rights Committee, op. cit. supra at 166 and 168. This division is of 
interest in view of the committee's other sweeping recommendations, all apparently 
unanimous, ¢.g., nonsegregated mess halls and quarters in the armed forces, op. cét. supra 
at 162. 

20 Again cf. 56 Yate L. J. 1059, 1066-7. 

*1 The majority recommendations in the two reports, cited in note 16 supra, include: 
conditioning federal aid on the absence of educational segregation, state legislation pro- 
hibiting discrimination enforced by state administrative bodies, repeal of the segregation 
legislation in seventeen states and the District of Columbia, vigorous enforcement of the 
ae facilities’’ requirement, and establishment of regional centers, probably university 
affiliates, open to both races‘with high standards of scholarship and research. 


1 Wis. Srats. (1945) § 240.08. 

? Durkin v. Machesky, 177 Wis. 595, 188 N.W. 97 (1922); Russell v. Ives, 172 Wis. 
123, 178 N.W. 300 (1920); Hubbard v. Marshall, 50 Wis. 327, 6 N.W. 497 (1880); Lowber 
v. Connit, 36 Wis. 176 (1874). 

* Rowell v. Barber, 142 Wis. 304, 125 N.W. 937 (1910); Crawford v. Dahlenberg, 221 
Mo. A. 600, 283 S.W. 65 (1926); Mead v. Leo Sheep Co., 32 Wyo. 313, 232 Pac. 511 (1925); 
Schuerer v. Crockett, 108 Okla. 218, 236 Pac. 30 (1925); In re Balfour and Garrette, 14 
Cal. App. 261, 111 Pac. 615 (1910); Bird v. Munroe, 66 Me. 337, 22 Am. Rep. 571 (1877); 
ResTaTeMEnt, Contracts § 214 (1932). 























March] NOTES AND COMMENTS 231 
oral agreement and the written memorandum is immaterial. It may be 
executed at any subsequent time, whether before or after a breach of the 
oral agreement, but before action is brought. Consequently, the ques- 
tion arises whether the vendor to an oral land contract, orally accepted 
by the vendee, can at a later date prepare a legally sufficient written 
memorandum, sign it, and by that unilateral act bind the vendee to 
performance of what until then was a void agreement. Does the vendor 
thereby make enforceable a previously unenforceable contract? 

This problem does not arise under the English type Statute of Frauds,‘ 
followed by a majority of the states, since as construed by many courts, 
under that type of statute, the memorandum must have been signed by 
the party being sued. 

A note in the Cornett Law Quarter cy’ suggests that from 1677 until 
1829 the interests of vendees had thus been protected by the Statute of 
Frauds; and that there is no indication of an intention by the New York 
legislature, which first adopted our Wisconsin type of statute,® to cast 
off this protection when it required a writing subscribed by the vendor 
only, for if such had been the intention, affirmative and unequivocal 
language would have been used. 

Statements made in the case of 300 West End Ave. Corporation v. 
Warner’ tend to sustain this position. That case held that a lessee may 
plead the invalidity of an oral executory contract to lease for more than 
three years, and in doing so, the court states that before a note of such 
a contract becomes enforceable, the lessee must in some manner have 
accepted the note as evidence of a valid and operative agreement be- 
tween the parties. *® 

Other courts have stated similar conclusions with respect to the 
Wisconsin type of statute.® In Kentucky, the memorandum must be 
delivered to the vendee as well as accepted by him.!° Furthermore, it 
is said that the burden of proof is on the plaintiff vendor to show its 
acceptance." 





429 Charles II, Chapter 3, § IV. (1677). 

5 Note, 14 Corn. L. Q. 378 (1929). 

6 Adopted in New York in 1829. 

7250 N.Y. 221, 165, N.E. 271 (1929). 

§ Clarkson v. Krieger, 254 N.Y. 114, 172 N.E. 260 (1930); 2 Wituisron, Contracts, 
§§ 586, 597A. 

® Atlas v. Gunsberg Packing Co., 240 Mich. 141, 215 N.W. 339 (1927); Smith v. Mathis 
¢ al., 174 Mich. 262, 140 N.W. 548 (1913); Mull v. Smith, 132 Mich. 618, 94 N.W. 183 

1903). 

10 Cox et al. v. Stamper, 221 Ky. 745, 299 S.W. 723 (1927); Gorman v. Gorman, 210 
Ky. 65, 275 S.W. 366 (1925); Duteil v. Mullins, 192 Ky. 616, 234 S.W. 192 (1921). The 
Kentucky court holds that ‘‘the wri to be charged"’ in their statute is the vendor, and 
that the note or memorandum called for by the Kentucky Statute of Frauds need be signed 
only by him. 

1 Atlas v. Gunsberg Packing Co., 240 Mich. 141, 215 N.W. 339 (1927). 
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What then constitutes a sufficient acceptance of this subsequent note 
or memorandum? Apparently, since the oral agreement is void, a mere 
nullity for all purposes,'? to activate it and make it enforceable by the 
execution of a written memorandum thereof, the same mutuality, the 
same meeting of the minds, is required between the parties in respect 
to this subsequent writing as is required for the original contract, or 
for any contract. ** . . . there must be, it is said, mutuality in the ex- 
ecution of the memorandum itself.’’'* 

The decisions also express a feeling that it would be unfair to allow 
a vendor to bind a vendee by his act of signing a memorandum without 
giving the vendee a power to refuse to be so bound; that it would be 
inequitable to give the vendor under an oral land contract the oppor- 
tunity to abandon the agreement or to set up the contract as his own 
interest might dictate by the act of executing and signing a written 
memorandum and thereupon make the vendee liable on a previously 
void contract." 

But must the vendee expressly accept the note or memorandum as 
though it were itself an offer to contract? The cases are not precise as 
to what is meant by ‘‘acceptance of the memorandum.”’ The purchaser's 
acceptance is not required to be in writing, and if given verbally, he 
is liable on the contract.'® However, the acceptance whether written 
or oral, must apparently, under the cases, be shown by some affirm- 
ative act on the part of the vendee;'® mere silence or acquiescence is 
not enough.!? 

But in requiring some act of acceptance and the same mutuality for 
the memorandum as exists in relation to the contract, the cases require 
the vendee to accept the memorandum as evidence of the contract; 
they do not demand an express and formal acceptance of the writing as 
an offer to contract.'* Also, the courts seem to have no difficulty in 
holding a vendee who has acted in reliance on the memorandum by 
taking possession or making improvements, or payment or the like, 
even though he gave no express assent.'® 





12 Brandeis v. Neustadtl, 13 Wis. 142 (1860). 

18 National Bank of Kentucky et a/. v. Louisville Trust Co., 67 F. 2d 97 (C.C.A. 6th 
1933), noted in 18 Minn. L. R. 362. 

14 Duteil v. Mullins, 192 Ky. 616, 234 S.W. 192 (1921); Smith v. Mathis ef a/, 174 
Mich. 262, 140 N.W. 548 (1913). 

% Atlas v. Gunsberg Packing Co., 240 Mich. 141, 215 N.W. 339 (1927). 

16 300 West End Ave. Corporation v. Warner, 250 N.Y. 221, 165 N.E. 271 (1929); 
National Bank of Kentucky et a/. v. Louisville Trust Co., 67 F. 2d 97 (C.C.A. 6th 1933). 

17 Tid. 

18 300 West End Ave. Corporation v. Warner, 250 N.Y. 221, 165 N.E. 271 (1929). 

19 Mull v. Smith, 132 Mich. 618, 94 N.W. 183 (1903), where the vendor paid $100 of 
purchase price upon receipt of the memorandum. 
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Specifically, the cases have held that part payment after, or sim- 
ultaneous with, the receipt of the memorandum (which may be the 
receipt itself) is an acceptance;*° and that acts of taking possession in 
accordance with the oral contract, and with the consent of the vendor 
are sufficient, although the memorandum was not delivered to the ven- 
dee, being the minutes of a meeting of the vendor corporation.” 

Examples of non-acceptance are found in Gorman v. Gorman” and Cox 
et al. v. Stamper.?* In the former, the contract was sent to the vendee 
along with a letter which referred to the terms of the oral agreement 
and which requested the vendee to sign and return the contract. The 
vendee did nothing. Although the court said the letter was insufficient 
as a written memorandum, it went on to say that vendee’s retaining 
possession of the letters and enclosures, and refusal to send them back 
signed to the vendor as requested did not constitute acceptance. In 
the latter case, a deed signed by the vendor was tendered to the pur- 
chaser who refused it. It was said that even if a deed could be a sufficient 
memorandum it was not good here because it must be delivered to and 
accepted by the vendee. As he refused it, there was no acceptance. 

That courts may require much in the way of an act of acceptance is 
shown by Atlas v. Gunsberg Packing Co. ** There was an oral lease, and 
the lessor gave a written memorandum of it to the lessee along with the 
key to the premises. The lessee gave back a check for $100 to apply on 
the rent, and in order to remove rubbish, brought some empty barrels 
onto the premises. Later, the lessee took away the barrels, returned the 
key, and notified the lessor that it repudiated the lease. While the 
memorandum was held legally sufficient, yet the court said the lessor 
had not discharged his burden of showing the lessee had accepted the 
memorandum as evidence of the oral lease. 

It is true in these cases that the writing relied on was not a sufficient 
note or memorandum of the oral agreement, yet in the Louisville Trust 
Co. case, the court rejected the argument that the note was sufficient 
and that therefore an acceptance should not be necessary.** It was there 
stated, ‘‘but in almost all of the cases [where acceptance was required] 
the court does not itself place its decision on the supposed deficiency in 





20 Mull v. Smith, 132 Mich. 618, 94 N.W. 183 (1903); Smith v. Mathis et a/, 174 Mich. 
262, 140 N.W. 548 (1913); Gregory v. Shapiro, 125 Minn. 81, 145 N.W. 791 (1914). 


*1 Peoples Trust Co. of Lancaster v. Consumers Ice and Coal Co., 283 Pa. 76, 128 Atl. 
723 (1925). Pennsylvania construes its statute to mean a signing by the grantor. 


% 210 Ky. 65, 275 S.W. 366 (1925). 
% 221 Ky. 616, 234 S.W. 192 (1921). 
% 240 Mich. 141, 215 N.W. 339 (1927). 


6 National Bank of Kentucky ef a/. v. Louisville Trust Co., 67 F. 2d 97 at 105 (C.C.A. 
6th 1933). 











234 WISCONSIN LAW REVIEW [Vol. 1948 


the note or memorandum” but rather on the lack of an act of acceptance 
of it by the purchaser. 

In Wisconsin there is a scarcity of case material on this question; 
in fact, no case directly in point was found. There are strong indi- 
cations, however, that this state would follow the construction placed 
on the statute by these other jurisdictions. 

1. An attempted subsequent ratification by the vendor of an un- 
authorized act of his agent was disapproved because 

. . . where the instrument is thus void in its inception, no subse- 
quent act of the party who has neglected to execute it, can render 
it obligatory upon the party who did execute it, without his 
assent. 


2. Those states which require an acceptance of the written mem- 
orandum seem to a great extent to base their conclusion on the fact 
that, under their statute, the prior oral agreement is void (as dis- 
tinguished from the English type statute?? which renders it unen- 
forceable only). Since it is looked upon as a void instrument, mutuality 
is required in the making of the written note, which in turn makes the 
contract valid and enforceable. ‘‘When the memorandum of the con- 
tract is in writing and signed by the vendor, it is not the contract, but 
a memorandum, which makes it binding upon him if accepted by the 
vendee.’’?* In Wisconsin too, under the statute, the oral agreement has 
emphatically been declared void, being invalid and ineffective for all 
purposes.?® This seems to indicate that Wisconsin would also require 
mutuality in a writing which seeks to validate that which had been 
heretofore a legal nullity. 

3. The case of Koch v. Williams*® held that a letter by a vendor which 
stated he stood ready to carry out the oral agreement, was insufficient 
to satisfy the requirements of the statute. It was said that to make the 
oral agreement valid by placing it in writing, after time of perfor- 
mance had passed, both parties must participate in it; that if both had 
at that time agreed and put the contract in writing, the Statute of 
Frauds could be no bar to the action. 

4. Dicta in Rowell v. Barber*' says that since the statute does not pro- 
vide expressly when the note or memorandum shall be made and signed, 





26 Dodge v. Hopkins, 14 Wis. 630 (1861). 

27 "In wens sg all jurisdictions it is held that the Statute of Frauds does not operate 
to invalidate the parol contract (unless the language used specifically so provides) but 
only bars the bringing of an action to enforce the contract.’ Nationa! Bank of Kentucky 
et al. v. Louisville Trust Co., 67 F. 2d 97 at 104 (C.C.A. 6th 1933). 

28 Mull v. Smith, 132 Mich. 618, 94 N.W. 183 (1903). 

29 Brandeis v. Neustadtl, 13 Wis. 142 (1860). 

*° 82 Wis. 186, 52 N.W. 257 (1892). 

31 142 Wis. 304, 125 N.W. 937 (1910). 
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it doubtless might be done after the oral agreement was made, and ren- 
der such agreement valid, if the relations of the parties had not changed 
and no rights intervened. Should a vendee then, knowing that he was 
not bound by his oral agreement for the lack of a writing, alter his 
position on the faith thereof and acquire other rights or contractual 
commitments, a vendor could not, under this reasoning, bind him sub- 
sequently thereto by executing a memorandum in writing. 

These decisions all lead to the conclusion that in Wisconsin, as in 
the other states that have had occasion to deal with the problem, a 
vendor cannot render enforceable an oral agreement for the sale or 
leasing of land by merely writing and signing a legally sufficient mem- 
orandum of that agreement. Something more is needed, viz., an assent 
thereto by the vendee. 


To establish liability on a contract to buy or lease real property; 
(1) the oral agreement of the parties must be proved, (2) a writ- 
ing subscribed by the vendor or lessor, and expressing the con- 
aiiedion: must be produced, (3) and before the chain of liability 
is complete as to the contract vendee or lessee, he must be ‘‘shown 
to have in some manner accepted”’ this writing ‘‘as evidence of a 
valid and operative agreement between the parties.’’* 


Oscar S. JoHNsON 


CONSTITUTIONAL LAW—RIGHT OF ACCUSED TO COUNSEL IN 
STATE CASES. Four cases in the 1946 term of the United States Su- 
preme Court seem to narrow further the right of an accused to counsel 
in a state criminal case. 

In DeMeerler v. People, a Michigan case, a boy of 17, charged with 
having committed a murder, was arraigned, tried, convicted and sen- 
tenced, all on the same day. Not only did he not have the benefit of 
counsel, but he was not advised of his right to counsel, nor of the effect 
of a plea of guilty, and there was considerable confusion in his mind as 
to the effect of such a plea. The Court held this to be a violation of due 
process. 

In Gayes v. New York,” an indigent boy of 16, who had no knowledge 
of his constitutional rights, and was without the aid of friend or 
lawyer, pleaded guilty to an indictment charging burglary and petty 
larceny, having waived his right to counsel. Three years later, the de- 
fendant pleaded guilty to a new charge of burglary, this time with the 
aid of counsel. Defendant now challenges his conviction as a second 


32 Note, 14 Corn. L. Q. 378 (1929). 





1 329 U.S. 663, 67 S. Cr. 596 (1947). 
* 332 U.S. 145, 67 S. Ct. 1711 (1947). 











236 WISCONSIN LAW REVIEW [Vol. 1948 


offender, claiming that his first conviction was a denial of due process. 

Denying the defendant's claim, the Court held that the appearance 
of counsel at the second conviction cured the lack of counsel at the 
first. As pointed out by the dissent, this seems to be a misapplication 
of an earlier case,* where the defendant was not assigned counsel till 
the day of sentencing, and the Court held that lack of counsel was cured 
since at that time it was possible to take advantage of every defense 
originally open to the defendant. The decision also rests on a state pro- 
cedural ground, which the dissent demonstrates to be equally invalid. 

In Carter v. Illinois,* defendant was indicted for murder. The record 
did not show what manner of man the defendant was, but merely 
showed that the trial court informed him of his right to counsel, to a 
jury trial, and of the degree of proof necessary for his conviction. None- 
theless, defendant pleaded guilty. The Court held that it was limited 
by Illinois rules of procedure to the facts of the record, and on these 
facts refused to find a denial of due process, apparently on the ground 
that the defendant had waived his right to counsel.® 

In Foster v. Illinois,® defendants were sentenced after pleading guilty 
to an indictment charging them with burglary and larceny. The record 
showed that, though the trial court admonished them of the conse- 
quences of such a plea, it did not inform them of their right to counsel. 
The procedural limitation was the same as in the Carter case, and the 
Court failed to find a denial of due process on the facts of the record. 
They held that it is not necessary for the trial court to offer the accused 
counsel in every case, nor need his deliberate disclaimer of his need 
for counsel be entered on the record. 

Reviewing these and earlier cases, the Court concluded, in Foster v. 
Illinois, that the right to counsel granted by the Sixth Amendment, 
will be guaranteed to an accused in a state case only if it is a part of 
that ‘‘due process’’ protected against state infringement by the Four- 
teenth Amendment.’ Due process can be found wanting only where the 
defendant sustains the burden of proving that, ‘‘an ingredient of un- 
fairness actively operated in the process of his confinement.’’* 





8 Canizio v. New York, 327 U.S. 82, 66 S. Cr. 452 (1946), justly criticized in 46 Cot. 
L. Rev. 647 (1946). 

4 329 U.S. 173, 67 S. Ct. 216 (1947). 

5 Id. at 177 and 220. Defendant may apparently waive his right to counsel in state 
cases. Gayes v. New York, 332 U.S. 145, 67 S. Cr. 1711 (1947); Rice v. Olson, 324 U.S. 
786, 65 S. Ct. 989 (1945); Tomkins v. Missouri, 323 U.S. 485, 488, 65 S. Ct. 370, 372 (1945). 

6 332 U.S. 134, 67 S. Ct. 1716 (1947). 

7 Foster v. Illinois, 332 U.S. 134, 67 S. Cr. 1716 (1947), following Betts v. Brady, 316 
U.S. 455, 62 S. Cr. 1252 (1941). For discussions of the earlier cases and other aspects of 
the problem see 8 Wis. L. Rev. 370 (1933), 1943 Wis. L. Rev. 118, 27 Marg. L. Rev. 34 
(1942), 42 Cox. L. Rev. 271 (1942). 

® Foster v. Illinois, 332 U.S. 134, 137, 67 S. Cr. 1716, 1718 (1947). 
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DeMeerler v. People was an obvious example of unfairness. Had the 
Court considered the first conviction in the Gayes case, as they should 
have, they would have found that the facts, since similar to those of 
the DeMeerler case, also exhibited unfairness. Previous decisions seem to 
indicate that the Court could have found a denial of due process in 
the Carter and Foster cases on the bare facts of the record. ® 

In Williams v. Kaiser,'° defendant was charged with having com- 
mitted robbery with a deadly weapon. He requested and was refused 
counsel. Because of the difficulties involved in pleading to such a 
charge, the Court held that it was a denial of due process to deny the 
accused the aid of counsel.!! Though the decision rests in part on de- 
fendant’s allegation, taken as true, that he was incapable of making 
his own defense, it seems to imply that no layman would be capable of 
pleading to such an indictment. In a later case,’ denial of effective 
assistance of cousel constituted a denial of due process in the absence 
of a comparable allegation. 

In both the Foster and Carter cases the indictments were just as com- 
plicated, the need for counsel just as great.'* The statement of the 
majority that, “‘A trial court may justifiably be convinced that a de- 
fendant knows what he is about when he pleads guilty,’’™ is thus con- 
trary to past decision. The Illinois cases cannot be distinguished from 
the Kaiser case on the ground that defendants did not request counsel. 
Though the majority of the Court says that a state may make this a 
requirement to the right to counsel,!® as pointed out by the dissent,’* 
previous cases have held to the contrary.'” 





® The Court stated that it could consider facts outside the record only in an a 
well state proceeding, relying on the rule that a defendant cannot obtain relief in a 
ederal court until he has exhausted his state remedies. Ex parte Hawk, 321 U.S. 114, 64 
S. Ct. 448 (1944). Competent testimony outside the record, at least in the Carter case, 
indicated that there had been an element of unfairness in defendant's conviction. Dissent- 
ing — of Mr. Justice Murphy. 

n Marino v. Ragen, — U.S. —, 68 S. Ct. 240 (1947), subsequently decided, Mr. Justice 
Rutledge -— points up the inadequacies in the procedure —_— by Illinois to review 
this type o constitutional question. He suggests that, until reforms are made, defendants 
appealing from Illinois decisions should be treated as having exhausted their state reme- 
dies, and should be given full review in the federal courts on all the facts. The suggestion 
seems sound. See 42 Inz. L. Rev. 329 (1947), suggesting certain reforms. 

10 323 U.S. 471, 65 S. Ct. 363 (1945). 

11 To a like effect, Tomkins v. Missouri, 323 U.S. 485, 65 S. Ct. 370 (1945), a companion 
case. 

12 Hawk v. Olson, 326 U.S. 271, 277, 278, 66 S. Ct. 116, 120 (1945). 

18 Carter v. Illinois, 329 U.S. 173, 67 S. Ct. 216 (1947), dissenting 7s of Mr. Justice 
Murphy at p. 185 and p. 223; Foster v. Illinois, 332 U.S. 134, 67 S. Ct. 1716 (1947), dis- 
senting opinion of Mr. Justice Rutledge at p. 142 and p. 1720. 

4 Carter v. Illinois, 329 U.S. 173, 178, 67 S. Ct. 216, 220 (1947). 

6 Td. at 179 and 221. 

16 [., dissenting opinion of Mr. Justice Douglas at 181 and 221. 

17 Rice v. Olson, 324 U.S. 786, 788, 65 S. Ct. 989, 991 (1945); Tomkins v. Missouri, 
323 U.S. 485, 487, 65 S. Cr. 370, 371 (1945), and Williams v. Kaiser, 323 U.S. 471, 476, 
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Since pleading to an indictment of murder involves such technical 
difficulties, it is hard to see how the Court could give any weight to 
the formal recitation in which Carter waived his right to counsel. ‘“The 
guiding hand of counsel is needed lest the unwary concede that which 
only bewilderment or ignorance could justify.’’!* How less justified 
is the position of the majority in the Foster case, which implies that, 
under similar circumstances, a defendant may tacitly waive his right 
to counsel. 

Some of the cases seemed to imply that the requirements as to right 
to counsel were not so stringent in a state non-capital as in a state cap- 
ital case.'® But the rules have been applied to non-capital cases without 
such a distinction,*® and so the Foster case cannot be distinguished 
on this ground.*! 

That the Court is confused as to the scope of the right is indicated 
by the fact that it split, 5-4, in all the cases except the DeMeerler case. 

It is the writer's opinion that it should be the duty of the trial court, 
in every state criminal case (traffic violations excepted), to furnish 
effective assistance of counsel to a defendant who does not have such 
aid. A conviction should be reversed if this does not appear, unless the 
defendant has expressly and intelligently waived his right. But even 
a waiver would not be good if, because of complicated issues, or the in- 
ability of the accused to appreciate the need for counsel, he is not cap- 
able of making an informed choice.” 





65 S. Ct. 363, 366 (1945), approving Powell v. Alabama, 287 U.S. 45, 71, 53 S. Ct. 55, 
65 (1932). 

18 Tomkins v. Missouri, 323 U.S. 485, 489, 65 S. Ct. 370, 372 (1945). In a case subse- 
quently decided involving a forced confession, the Court stated: ‘‘We cannot give any 
weight to recitals which merely formalize constitutional requirements. Formulas of re- 
spect for constitutional safeguards cannot prevail over the facts of life which contradict 
pe Haley v. Ghio, — U.S. —, 68 S. Cr. 302, 304 (1948). 

19 Williams v. Kaiser, 323 U.S. 471, 65 S. Ct. 363 (1945); Betts v. Brady, 316 U.S. 455, 
62 S. Cr. 1252 (1941); Powell v. Alabama, 287 U.S. 45, 71, 53 S. Ct. 55, 65 (1932). The 
distinction is properly criticized in 42 Cor. L. Rev. 271, 272 (1942). 

20 Gayes v. New York, 332 U.S. 145, 67 S. Ct. 1711 (1947), burglary and petty larceny; 
Canizio v. New York, 327 U.S. 82, 66 S. Ct. 452 (1946), robbery; Rice v. Olson, 324 U.S. 
786, 65 S. Ct. 989 (1945), burglary; White v. Ragen, 324 U.S. 760, 763, 764, 65 S. Ct. 978, 
980 — serious criminal charge, dictum; Smith v. O'Grady, 312 U.S. 329, 61 S. Ct. 
572 (1940), burglary. 

*1 The majority, in Foster v. Illinois, relies on Betts v. Brady, 316 U.S. 455, 62 S. Ct. 
1252 (1941), justly criticized in 42 Cox. L. Rev. 1205 (1942). That case can be distin- 
guished. There, the denial of defendant's request for counsel was held not to be a denial 
of due process. But defendant, who had served a criminal term before, was somewhat 
acquainted with criminal procedure. Besides, the issue was the simple one of the veracity 
of the testimony of the state’s witnesses and of the defendant, the latter consisting of 
an alibi. 

2 The test considerably and properly limits, in number, the cases in which a valid 
waiver would be possible, es ially when it is remembered that every presumption is 


construed against a waiver of constitutional rights. Johnson v. Zerbst, 304 U.S. 458, 58 
S. Cr. 1019 (1937). Might it be better to eliminate the right to waive completely? In 
practice, the proposed test might have just that effect. 
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This is the position of the dissenting justices,** and is, essentially, 
the right guaranteed a defendant in the federal courts under the Sixth 
Amendment.” In fact, the Supreme Court, in state cases, seemed to be 
tending toward this position,”® and finally appeared to adopt it in 
Hawk v. Olson.** There the public defender assigned to represent de- 
fendant conducted the defense without consulting him. The Court held: 

. .. the importance of the assistance of counsel in a serious crimi- 

nal charge after arraignment is too large to it speculation. 

We hold that denial of opportunity to consult with counsel on 

any material step after the indictment or similar charge or ar- 

raignment violates the Fourteenth Amendment.?7 
It should be considered a far greater injustice when no counsel at all 
is provided. 

When the Court first passed on the problem in a state case, it made 
the following obervation: 

Even the intelligent and educated layman has small and some- 

times no skill in the science of law. . . . He lacks both the skill, 

and knowledge adequately to prepare his defense even though he 
have a perfect one. He requires the guiding hand of counsel at 
every step in the proceedings against him.** 
This statement, though dictum to its case, has been subsequently ap- 
proved.?* It lends further support to the position taken, that the right 





*3 Foster v. Illinois, 332 U.S. 134 67 S. Ct. 1716 (1947), dissenting opinion of Mr. 
Justice Black at pp. 139, 140, and 1719, of Mr. Justice Rutledge at p. 141 and 1720. This 
view finds support elsewhere. See 42 Cox. L. Rev. 1205, 1207 C194), 27 Mara. L. Rev. 
34, 38 (1942). 

*% Von Moltke v. Gillies, — U.S. —, 68 S. Cr. 316 (1948); Adams v. United States ex 
rel. McCann, 317 U.S. 269, 63 S. Ct. 236 (1942); Glasser v. United States, 315 U.S. 60, 
62 S. Ct. 457 (1941); Walker v. Johnston, 312 U.S. 275, 61 S. Ct. 574 (1940); Johnson v. 
Zerbst, 304 U.S. 458, 58 S. Cr. 1019 (1937). 

In its latest ruling, the Wisconsin Supreme Court, without citing earlier cases, seems 
to apply the ‘‘fairness’’ test. State ex rel. Drankovich v. Murphy, 248 Wis. 433, 22 N.W. 
2d 540 (1946). At the same time it hints that the duty to appoint may be mandatory, 
and this seemed to be the position of the earlier cases. Carpenter v. Dane County, 9 Wis. 
274, 278 (1859); Dane County vs Smith, 13 Wis. 585 (18615. Compare State ex rel. Traister 
v. Mahoney, 196 Wis. 113, 219 N.W. 380 (1928); Dietz v. State, 146 Wis. 462, 136 N.W. 
166 (1912); Smith v. State, 51 Wis. 615, 8 N.W. 410 (1881). The duty imposed by Wis. 
Srats. (1947) § 357.26 is not mandatory. The Wisconsin cases are discussed in 30 Marq. 
L. Rav. 204 (1946). 

% Rice v. Olson, 324 U.S. 786, 65 S. Ct. 989 (1945); Tomkins v. Missouri, 323 US. 
485, 65 S. Ct. 370 (1945); Williams v. Kaiser, 323 U.S. 471, 65 S. Cr. 363 (1945). See 95 
U. Pa. L. Rev. 793 (1947). 

% 326 U.S. 271, 66 S. Ct. 116 (1945). 

27 Id. at 278 and 120. Similar language appears in Glasser v. United States, 315 U.S. 
60, 75, 62 S. Ct. 457, 467 (1941), a case involving the right to counsel in the federal courts. 
In Von Moltke v. Gillies, — U.S. —, 68 S. Ct. 316 (1948), a federal case decided in the 
present term, the court cites state and federal cases indiscriminately in commenting on 
the right to counsel in federal courts. 

*8 Powell v. Alabama, 287 U.S. 45, 68, 53 S. Ct. 55, 64 (1932). 

2” Williams v. Kaiser, 323 U.S. 471, 475, 65 S. Ct. 363, 366 (1945), state case; Betts v. 
Brady, 316 U.S. 455, 476, 62 S. Cr. 1252, 1263, (1941), state case, by the dissenting justices; 
Johnson v. Zerbst, 304 U.S. 458, 463, 58 S. Cr. 1019, 1022 (1937), federal case. 
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to counsel in state cases should be absolute unless effectively waived. 

The wealthy will always employ counsel. But, under the latest ruling 
of the Supreme Court, the indigent accused may be denied the assist- 
ance of counsel under a none too clear concept of ‘‘unfairness.’’ Such 
a test makes a ‘“‘mockery of judicial proceedings.’’*° 


Dante, R. MANDELKER 


FUTURE CROP RESERVATIONS BY LAND CONTRACT VEN- 
DORS. Kohler Improvement Co. v. Preder' restated the well established 
rule in Wisconsin that a chattel mortgage on future crops is inopera- 
tive as a mortgage. The cases of Layng v. Stout? and Rowland v. Voecht- 
ing® were distinguished by the court. In Layng v. Stout a five year lease 
of a farm provided for an annual cash rental. It also provided that the 
crops were to be turned over by the tenant to the landlord and sold by 
the latter. From the proceeds, the amount of the rent was to be re- 
tained by the landlord and the balance turned over to the tenant. 
Title to all crops to be grown during the lease period was reserved in 
the landlord. The court, in holding the provision reserving title in 
the landlord valid as against a purchaser with notice, said: ““We are 
in the dark as to any valid reason why the parties might not make a 
legal contract to this effect.”’ 

In Rowland v. Voechting the tenant was to pay one-half the income 
from all produce and grain sales in lieu of fixed rent. In holding that 
the title was in the tenant until the crops were actually delivered to 
the landlord, the court said: 

It is a general rule that in the relationship of landlord and tenant, 

and even where rent is to be paid in kind, title to the crops is in 

the tenant until division of the crops is made, unless‘ there is a 

specific provision to the contrary. 


Thus the court recognized that the parties to a lease may contract 
that title to future crops should be in the lessor. 

Layng. v. Stout and Rowland v. Voechting are clearly distinguishable, 
according to the Kohler case, from an attempted, invalid chattel mort- 
gage on future crops. 

Just what is this clear distinction? As pointed out in a law review 





"80 Foster v. Illinois, 332 U.S. 134, 67 S. Ct. 1716 (1947), dissenting opinion of Mr. 
Justice Rutledge at pp. 144, 145, and 1722. 


1217 Wis. 641, 259 N.W. 833 (1935). 
2 155 Wis. 553, 145 N.W. 227 (1914). 
3115 Wis. 352, 91 N.W. 990 (1902). 
* Italics ours. 
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note® the court's distinction probably went on the ground that the 
tenant relinquishes a right in praesenti, namely, the right of ownership 
of crops planted on the leasehold premises by him, just as it would be 
possible for him to contract to sell future crops under the Uniform Sales 
Act.* And inasmuch as this relinquishment would be one of a right in 
the present, it could be said to differ from an attempt to charge the 
future crops not yet in existence. 

Can a vendor under a land contract, like a lessor, reserve title to 
future crops in himself? The Wisconsin Court seems never to have passed 
on this question. Cannot the rationale used to justify the reservation 
of title in the landlord be also applied to the vendor? Both landlord 
and vendor have title in fee just before they execute the lease and land 
contract, respectively. Thus they both have the same ‘“‘bundle of sticks”’ 
representing the rights of ownership belonging to an owner in fee. If 
the landlord can retain the “‘stick’’ which represents the title to crops 
produced on the land, why cannot the vendor do the same? The vendor, 
as holder of the legal title, is entitled to possession unless the contract 
expressly or by implication gives the right of possession to the pur- 
chaser.” Cannot the vendor specify in the contract then that the right 
to possession is given to the purchaser only on condition that title 
to the crops grown each year remain in the vendor? 

But one drafting a reservation of title to crops in a land contract 
should be conscious of more than these doctrinal and logical deductions 
derived from Layng v. Stout and Rowland v. Voechting. 

First of all, he should be aware of the probability that if his clause 
reads at all like a chattel mortgage, the court will probably hold it 
to be an ineffective chattel mortgage. For example, the language of the 
form of land contract used by the Federal Land Bank® provides for a 
sale, in case of default, in the manner provided for by law in cases of 
foreclosure of chattel mortgages. If the bank holds the legal title to 





5 Note, 11 Wis. L. Rev. 285, 287. 
§ Wis. Srats. (1945) § 121.05. 
7 Olson v. Minn. & North. Wis. R.R. Co., 89 Minn. 280, 94 N.W. 871 (1903). 


8 Contract for Deed, Form 917, used by the Federal Land Bank of St. Paul, Minn., 
provides: ‘*. . . During the life of this contract, the legal title to, and ownership and pos- 
session of, each and every crop growing, grown, harvested, threshed or produced upon 
said described real estate shall be and remain in the Bank as security for the payment and 
fulfillment of any and all obligations which have become due under this contract and/or 
which will become due thereunder prior to the end of the calendar year of the particular 


crop’s maturity. . . . Upon payment and fulfillment of all such obligations by the Pur- 
chaser, the Bank’s title to the particular crops . . . shall then cease and become vested in 
the Purchaser. . . . In case of default . . . the Bank may sell any crops . . . in the manner 


provided by law in cases of foreclosure under power of sale of chattel or crop mortgages. 
- . . Out of the aggregate amount realized from any sale in manner provided in this para- 
gtaph .. . the Salk ter retain such sum or sums as shall then be due . . . paying the over- 
plus, if any to the Purchaser.” 
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the crops, as the contract expressly provides, the further provisions 
as to its right of seizure and sale ought not to be necessary. By their 
inclusion in the contract, they imply that the agreement is a chattel 
mortgage, and it would probably be so interpreted by our court. 

Next the draftsman must be aware of a probable inclination on the 
part of our court to destroy the effect of the attempted security re- 
servation as against innocent purchasers, by finding that the purchaser 
is in fact the vendor's agent to sell the crops. The purchaser is obligat- 
ing himself to pay money periodically—in the usual case, money to 
be earned out of the farm he is buying. Thus it is only a reasonable 
implication that to raise this money he has the power as vendor's 
agent to sell crops produced on the farm. To avoid the probability of 
such an implied agency the contract should provide that the crop as 
such is to be delivered by the purchaser to the vendor, to be sold by the 
vendor, and the proceeds applied on the amount due under the contract. 
The case of Federal Land Bank v. McCloud® makes this clear. The land 
contract involved in that case provided in substance that the pur- 
chaser would turn over one-half of the crops, and not the proceeds 
therefrom, to the vendor each year, the latter to retain legal title to 
all the grain until such delivery; no crops were to be removed until the 
division was made, and the vendor was to sell the crops and apply the 
proceeds on the purchase price. The court gave effect to the provisions, 
as against purchasers who claimed not to know of the reservation of 
title, holding the vendor and purchaser to be tenants in common as 
to the whole crop. Such a provision would clearly show there was no 
consent on the part of the vendor that the purchaser should sell the 
crop for him. 

The conclusions and assumptions stated above are also borne out by 
the other relatively few cases in point. First are cases involving wheth- 
er or not the reservation will be construed to be a chattel mortgage. 
Two North Dakota cases!® have held that a provision in a land con- 
tract reserving title in the vendor to future crops each year, gave the 
vendor a “‘lien’’ in the nature of a chattel mortgage, rather than the 
legal title to such crops. But the distinction was not of any great im- 
portance, as the court gave effect to the so-called ‘‘liens’’ on the future 
crops. 

So, also, a provision that the contract was ‘‘to hold everything made 
on the land’’ was held to create a chattel mortgage, which, since it 
was not registered as a chattel mortgage, was ineffective against a 





* 52 Idaho 694, 20 P. 2d 201 (1933). 


10 Breher v. Hase, 54 N.D. 87, 208 N.W. 974 (1926); Bentler v. Brynjolfson, 38 N.D. 
401, 165 N.W. 553 (1917). 
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subsequent lien claimant." But in Whiting v. Adams,” an ‘‘out and 
out’ reservation of title in the vendor was held not to be foreclosable 
as a chattel mortgage. The court said it was a ‘‘common law’’ mortgage 
and should have been foreclosed as such. The court apparently meant 
that there could be but one foreclosure, that of the land contract, with 
respect to both the land and the crops. 

Next are additional cases on the effect of a provision that the crops 
or a part thereof shall be delivered to the vendor for sale by him. In 
an early Michigan case" a land contract provided that the vendor 
would execute a deed upon certain conditions being fulfilled, one of 
which was that the hay to be raised each year be delivered to the ven- 
dor, who was to sell it and apply the proceeds to the purchase price. 
Vendor sued out a writ of replevin wheg purchaser refused to deliver 
the hay. Purchaser sued the deputy wha had taken the hay under the 
writ, and a verdict was directed for the’deputy. The supreme court 
affirmed, construing the contract to mean thag. title to the hay was to 
remain in vendor as security to insure payment of the balance of the 
purchase price. 

But in a recent Washington case’ where the land contract provided 
that the purchaser was to deliver 20% of the crops grown each year to 
the vendor, the latter to sell and apply the proceeds to the purchase 
price, it was held the parties had not become tenants in common, as in 
the McCloud case,'® because there was no express reservation of title 
to the 20%. Thus the title to the 20% portion of the crops was in the 
purchaser until the division was actually made. 

In summary, it can be said that the possibility of a vendor to a land 
contract providing in the contract that the legal title to the future 
crops each year shall be vested in him until the payment of the annual 
installment, and of having such provision given its intended effect 
by the court, depends first of all upon the court applying the same 
doctrinal analysis it has applied in the case of the landlord and tenant."® 
Secondly, in order that the provision be effective as between the parties, 
it must be so drafted that it does not read like a chattel mortgage. And 
finally, to have any chance of being effective against innocent third 
parties, the provision must not afford a basis for an implied agency on 
the part of the purchaser to sell the crops for the vendor. This can best 





1 Killebrew v. Hines, 104 N.C. 182, 10 S.E. 159 (1889). 

12 66 Vt. 679, 30 Atl. 32 (1894). 

18 Yeisley v. Bennet, 121 Mich. 422, 80 N.W. 114 (1899). 

4 Loudon v. Cooper, 3 Wash. 2d 229, 100 P. 2d 42 (1940). 

5 Federal Land Bank v. McCloud, 52 Idaho 694, 20 P. 2d 201 (1933). 

16 Layng v. Stout, 155 Wis. 553, 145 N.W. 227 (1914); Rowland v. Voechting, 115 
Wis. 352, 91 N.W. 990 (1902). 
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be done by requiring that the crops to which title is reserved be de- 
livered to the vendor and be sold by him. If the provision is drafted 
in this way, and assuming no waiver of its terms by the vendor, there 
is a real possibility that it may be effective even as against innocent 


third persons. 
Joxun G. Qua.Le 


BILLS AND NOTES—NIL SECTION 120—CONSENT OF THE 
INDORSER TO THE RELEASE OF THE MAKER—WHETHER OR 
NOT INDORSER DISCHARGED A recent Vermont case! has renewed 
the conflict concerning the interpretation of subsections 3, 5, and 6 of 
Section 120 of the Negotiable Instruments Act, with particular em- 
phasis on the interpretation of subsection 5. 

In this case the holder made a loan to the maker who gave a note in- 
dorsed by the defendant and secured by chattel and real mortgages. 
The chattel mortgage was foreclosed and the holder demanded the 
balance due on the note. The defendant indorser consented to the 
holder’s taking from the maker a quit-claim deed to the real property 
with the understanding that it would release the maker from all further 
liability. The indorser stood to benefit by the transaction if the sale of 
the premises should prove sufficient to pay the note, or in any case by 
gaining time to pay. This property was sold and the holder now sues 
the indorser for the balance still due on the note. The indorser claims 
he was discharged by the release of the maker because the holder did 
not expressly reserve the right of recourse against him. 

The trial court directed a verdict for the defendant. On appeal this 
was reversed and remanded. The court held that the jury might have 
found that the defendant promised to remain liable, for which promise 
there would be adequate consideration in the benefits referred to above. 
While mere assent, express or implied, to the release of the maker will 
not suffice, a valid agreement to remain liable will suffice, as a casus 
omissus under Section 120 (5) and 196, or as a waiver of the indorser’s 
statutory rights. 

Under the common law in the majority of jurisdictions the release 
of maker operated to discharge the indorser, unless the indorser con- 
sented or agreed to the release, or unless the holder expressly reserved 
a right of recourse.* This same rule was also applied in cases of exten- 
sion of time, or similar postponement of the holder’s rights. The reason - 





1 Howard National Bank and Trust Co. v. Newman, — Vt. —, 50 A. 2d 896 (1947). 


? See generally 93 A.L.R. 368. See also, Mulnix v. Spratlin, 10 Colo. A. 390, 50 Pac. 
1078 (1897); Rockville Nat. Bank v. Holt, 58 Conn. 526, 20 Atl. 669, 18 Am. St. Ks 
293 (1890); Ludwig v. Iglehart, 43 Md. 39 (1887); Bruen v. Marquand, 17 Johns. (N.Y.) 
58 (1880); Parks v. Ingram, 22 N.H. 283, 55 Am. Dec. 153 (1851. 
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advanced was that since the indorser was secondarily liable a release 
of the maker or extensions of the time of payment would enlarge the 
indorser’s liability. If the indorser consented to the release he retained 
no right of reimbursement from the maker. But if the holder had ex- 
pressly reserved a right of recourse against the indorser, then the in- 
dorser upon payment to the holder had such right of reimbursement. 

The draftsmen of the Negotiable Instruments Act in Section 120 
expressly adopted the common law rule in full with respect to exten- 
sion of time of payment but not with respect to a release. The relevant 
sections are: 

Section 120—When Persons Secondarily Liable on—Discharged. A 
person secondarily liable on the instrument is discharged: 


(3) By the discharge of a prior party. 

(5) By the release of the principal debtor, unless the holder’s right of 
recourse against the party secondarily liable is expressly reserved, 

(6) By any agreement binding on the holder to extend the time of pay- 
ment, or to postpone the holder's right to enforce the instrument, 
unless made with the assent of the party secondarily liable, or un- 
less the right of recourse against such party is expressly reserved. 


Subsection (5) has thus omitted any reference to the effect of assent 
on the indorser’s liability in the release case. This has proved a trouble- 
some omission. There are conflicting views regarding this and other 
sections of the act as to whether the language of the Negotiable In- 
struments Act is exclusive or merely illustrative with the majority of 
the courts seeming to follow the former construction.‘ 

The Negotiable Instruments Act contains two sections which may 
be held to support the position that the language of the act was not 
intended to be all-inclusive. These are Sections 10 and 196.5 While 
Section 10 applies on its face to the form of a negotiable instrument, 
it may be regarded as an expression of intent by the draftsman as to the 





3139 A.L.R. 108. Creditor’s Reservation of Rights against Surety in Releasing or Ex- 
tending Time to Principal Debtor. 

‘The following cases discussed this question and say directly that the particular sec- 
tions of the NIL under question exclude all other grounds of discharge of parties second- 
arily liable: Cellers v. Meachem, 49 Or. 186, 192, 89 Pac. 426, 10 L.R.A. (x.s.) 133, 13 
Ann. Cas. 997 (1907); Northern State Bank v. Bellamy, 19 N.D. 509, 125 N.W. 888, 31 
L.R.A. (av.s.) 149 (1910). And to these may be added the Funke case in Wisconsin and the 
Phenix case in Missouri, while on the other side of the question are the Vermont case 
and the Arlington Nat. Bank case. See also Green v. Loberg, 205 Wis. 221, 225, 237 N.W. 
274 (1931), where the court said that this section (Wis. Srats. § 117.38) does not specify 
all the instances or contingencies that may arise to release a guarantor. However, the 
Wisconsin court would undoubtedly distinguish this on the facts, particularly because 
there was a guarantor involved. 

5 Section 10. Terms When Sufficient. The instrument need not follow the language of 
this act, but any terms are sufficient which clearly indicate an intention to conform to 
the requirements hereof. 
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over-all construction of the Act.® Section 196 is an express statement 
that the Act is not intended to cover all situations. 

There are only a handful of cases that have directly discussed the 
problem in the principal case. In Wolf Mountain Lumber Co. v. Buch- 
anan’ there is dictum to the effect that the consent of the indorser 
operates to continue his liability. No reasons are given. The problem 
was first presented directly in Phenix National Bank of N.Y. v. Hanlon.® 
The Missouri court there held that assent of the indorser in no way 
affected his liability though the maker had been released. This holding 
may be distinguished on the ground that such had been the common 
law rule in that state. One of the leading cases is the National Bank of 
La Crosse v. Funke,® a Wisconsin case. An accommodation indorser of a 
note subsequently signed a trust deed for the benefit of the creditors of 
the maker. The understanding at the time was that the execution of 
the deed was to release the maker, although there was no express agree- 
ment to that effect. The Wisconsin court held that the Act had modified 
the common law and that implied consent was not sufficient to con- 
tinue the indorser’s liability. There is dictum that an express consent 
would be sufficient, as the equivalent to a reservation of a right of re- 
course under section (5). However, the holding of the case was based 
on statutory construction of the language of subsection (5) as exclusive. 
The court reasoned that since subsection (5) expressly omitted any 
mention of assent and since subsection (6) included assent, the omission 
must have been intentional. 

The Massachusetts case of Arlington Nat. Bank v. Bennet’ first sug- 
gested the theory that a valid agreement between the holder and the 
indorser, as distinguished from mere assent, was a casus omissus to this 
section, therefore, under Section 196, the common law would control. 

The Vermont court disagreed with the dictum in the Wisconsin case 
that express consent might be tantamount to an express reservation of 
rights. The omission of assent in subsection (5) was deliberate said the 
court, in order to prevent injustice to the indorser, who loses his right 
of recourse against the maker in the assent case, but not in the case of 
a reservation of rights. But the Vermont court expressly followed 





Section 196. Cases Not Provided for in Act. In any case not provided for in this act, 
the rules of (law and equity including) the law merchant shall govern. 

6 See statement in First Nat. Bank of Hanover v. Delone, 254 Pa. 409, 98 Atl. 1042 
(1916), where court says, ‘‘courts should not be overly particular as to the precise phrase- 
ology of such a reservation, so long as it may reasonably be construed as complying with 
the requirements of the act, which merely announce a well-established rule. . . ."’ 

7192 N.C. 777, 136 S.E. 129 (1927). 

8 183 Mo. App. 243, 166 S.W. 830 (1914). 

9215 Wis. 541, 255 N.W. 147, 93 A.L.R. 365 (1934). See 10 Wis. L. Rev. 22. 

10 214 Mass. 352, 101 N.E. 982 (1913). 
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the Arlington Nat. Bank case in holding that a valid agreement between 
the holder and the indorser constitutes a casus omissus. 

The distinction is questionable if in either case the indorser has no 
right of reimbursement from the maker. Benefit to the indorser or other 
consideration is probably present in the usual case of assent, sufficient 
to support a waiver if not an agreement. If this be true then it is sug- 
gested that while express assent will not fall directly under subsection 
(5) it should, like a binding agreement, be regarded as a casus omissus. 
Under Section 196, therefore, the indorser would continue liable in 
both cases, seems more consistent with the understanding of the in- 
dorser who consents or agrees. 

Mrs. W. A. TINCHER 


CONSTITUTIONAL LAW—THE INTERNAL IMPROVEMENTS 
CLAUSE AND VETERANS’ HOUSING. In the recent case of State 
ex rel. Martin v. Giessel,: the Wisconsin Supreme Court held the state 
sponsored veterans’ housing program unconstitutional under the ‘‘in- 
ternal improvement”’ prchibition of Article VIII, Section 10 of the 
Wisconsin Constitution, which reads: 


The State shall never contract any debt for works of internal 
improvement, or be a party in carrying on such works; but when- 
ever grants of land or other property shall have been made to the 
state, especially dedicated by the grant to particular works of 
internal improvement, the state may carry on such particular 
works, and shall devote thereto the avails of such grants, and may 
pledge or appropriate the revenues derived from such works in aid 
of their completion. Provided, that the state may appropriate 
money in the treasury or to be thereafter raised by taxation for 
the construction or improvement of public highways or the de- 
velopment, improvement and construction of airports or other 
aeronautical projects. Provided, that the state may a 
moneys for the purpose of acquiring, preserving and developing the 
forests of the state; but there shall not be appropriated under the 
authority of this section in any one year an amount to exceed two- 
tenths of one mill of the taxable property of the state as deter- 
mined by the last preceding state assessment. 


Recognizing the serious housing problem faced by Wisconsin vet- 
erans in the nation-wide housing emergency, the Wisconsin Legislature 
enacted Chapter 412, Laws of 1947 to provide some measure of relief.” 





1—Wis. —, 31 N.W. 2d, 626 (March 29, 1948). 
* A sample survey made by the Madison Housing Authority of the housing market 
of Madison, Wisconsin in April, 1946 revealed that about 80 per cent (4,300) of all local 
veteran families were receiving $3,000 or less per year. Their median incomes were about 
$2,000. In terms of a median income they could not afford to buy homes for more than 
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Appropriating to the Wisconsin Veterans Housing Authority, from the 
general fund, an amount equal to one-half of the net proceeds of the in- 
toxicating liquor occupational tax, Chapter 412, Laws 1947, authorized 
the state authority to make allotment to local housing authorities on 
a basis of 10% of the cost of any veterans’ housing project constructed 
by such local authority. When presented with a voucher for payment 
of a $1,000 allotment to the Port Washington Housing Authority, 
the Director of the Budget refused to audit said voucher on the ground 
that there was doubt as to the constitutionality of the statute; where- 
upon the Attorney General brought an original action on behalf of 
the State of Wisconsin to obtain a writ of mandamus, compelling pay- 
ment of the allotment. 





$5,000 nor pay rent at a monthly charge of more than $45. The actual local housing market 
saw few houses selling below $8,000 and few unit rents quoted at less than $60 per month. 
It is significant that these income-price relationships existed in a community of reputedly 
high incomes and living standards. 

United States Bureau of Census data for the Madison Area in April, 1946 indicated that 
34 per cent (1,000) of all married veterans in the Area were living doubled with parents, 
relatives, or friends. An additional 5 per cent of all veterans’ families were living in rented 
rooms or hotel rooms. The intensity of doubling can be judged by the fact that 60 per cent 
of all veterans’ families were occu ying units in which there were 3% to 1% persons toa 
room. In the typical 4 to 5 room dwelling unit this situation would mean the use of bed- 
rooms by as many as three persons each. 

Bureau of Census data collected in April, 1947 indicated that there were in the country 
nearly 1,500,000 veteran households with one or more sub-families compared to somewhat 
more than 1,000,000 doubled and tripled non-veteran households. This data tends to show 
that the volume of veteran hounshallie forced to live with friends or relatives throughout 
the country approaches 1,800,000 to 1,900,000 and that the volume of veterans’ families 
in Wisconsin forced to live doubled lies between 20,000 and 25,000. (Calculations for 
Wisconsin were reached by arbitrarily applying its population percentage, about 2 per 
cent, and adjusting this downward coma to fit the more ruralized pattern of the state.) 

Veterans’ households which are badly crowded at a rate of more than 1.5 persons to a 
room numbered about 700,000 nationally. In Wisconsin about 10,000 veterans’ families 
are living under crowding of this intensity. 

While the veteran-occupied unit was found to contain a median of 5.6 persons, the non- 
veteran unit contained a median of only 2.99 persons in April of 1947. In owner-occupied 
units the veteran median rose as high as 3.99 persons compared to the non-veteran level 
of 3.5 persons. 

For current figures and information see: Housing Characteristics in 108 Selected Areas, 1946 
Vererans’ Housinc Surveys and the 1940 Census or Housinc, December 1947, Depart- 
ment of Commerce, Bureau of the Census and Housing and Home Finance Agency, Office of 
the Administrator (Census Serres HVet—No.115 and HHFA Srartistics Buttetin No. 1); 
Housinec Sratistics Hanpsoox, Housing and Home Finance Agency, Office of Housing 
Economics (1948); Reference and Source Material On: I. Housing and Housing Needs, II. Eco- 
nomic and Social Costs of Good and Bad Housing, III. Who Pays for Public Housing, compiled 
by Federal Public Housing Authority, National Housing Agency (Jan. 1947); Veterans’ 
Emergency Housing Program, Hearings on H. R. 4761, statement by Wilson W. Wyatt, Na- 
tional Housing Administrator and Housing Expediter, before the Committee on Banking 
and Currency, United States Senate (National Housing Agency, March 1946); Veterans’ 
Emergency Housing Program, statement by Wilson W. Wyatt, National Housing Expediter, 
Administrator, National Housing Agency, before the Special Committee on National 
Housing of the American Legion, (Wash., D.C., Nov. 7, 1946, Nat. Housing Agency 
NHI 335, 11-20-46); Mipygar Economic Report or Presipent, July 21, 1947. 


3 The State Authority was authorized to increase the subsidy to 15% if a hearing de- 
veloped the necessity for the increase. 
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The Opinion. Legislation rendering special benefits to veterans as a 
class has been upheld in many instances, notably the veterans bonus 
cases following World War I.‘ Such legislation has been justified as a 
valid recognition of services and as necessary to maintain the morale 
of the citizenry, etc.’ Although the court, in the principal case, at- 
tempted to distinguish the bonus cases, it assumed that uniformly 
applied grants to veterans are a valid appropriation of general funds for 
a public purpose. Since the decision was placed on internal improve- 
ment grounds, it was necessary either to hold, or to assume for purpose 
of argument, and otherwise valid legislative enactment. 

If recognition to veterans for their services was the dominant pur- 
pose of this legislation, the Attorney General argued, it should not be 
held invalid on the ground that, incidentally, the State became a party 
to a work of internal improvement. The court rejected the argument. 
The opinion of Mr. Justice Hughes, speaking for a unanimous court, 
deemed the law so well settled that ‘‘no purpose would be served by 
restatement and embellishment.’’ ‘‘It would appear almost axiomatic,”’ 
said Justice Hughes, *‘that if housing is a public venture it constitutes 
an internal improvement. If it is not a public improvement then cer- 
tainly the government could have no basis for entering into the field 
for it must then be a private business.”’ 

Justice Hughes’ attempted solution by axiom not only fails to pro- 
duce a clear solution but results in a thorough confusion of the already 
complex issues of the case.® It is not apparent what is meant by the 
terms ‘‘public venture’’ and ‘‘public improvement.’’ If ‘‘public ven- 
ture’’ is to be taken to mean public purpose, then Mr. Justice Hughes 
is saying that all public purpose improvements are unconstitutional. 
This is clearly wrong. An appropriation for a state capital would be 
for a ‘‘public purpose’ but clearly not an internal improvement within 
the meaning of the constitution.’ 





4 State ex rel. Atwood v. Johnson, 170 Wis. 218, 175 N.W. 589 (1919). 

5 State ex rel. Atwood v. Johnson, supra. Opinion of the Justices,—Mass.— 67 N.E. 
2d 588 (1946). 

6 Other axioms of Mr. Justice Hughes are: (1) ‘‘While discharged veterans are entitled 
to the consideration of the state by reason of their prior service to the state, when dis- 
charged the veteran becomes a private citizen,’’ and (2) ‘This enactment cannot be con- 
sidered as providing a bonus to the veteran and justified on that basis for if it is a grant 
to the veteran, it does not treat all equally.” 

Such statements succeed only in confusing the issue and in the case of the statement of 
the necessity for uniformity of treatment in payment of bonuses, this casts positive doubt 
upon educational and other special bonuses to certain special groups of veterans and, 
possibly, even upon selective ‘‘grants-in-aid’’ being made at this time to certain veterans. 

7 A criticism of the court's opinion is justified not merely on academic grounds. The 
necessity of state assistance in alleviating the veterans’ housing problem has been rec- 
ognized by the legislature. The governor had expressed a willingness to call a special 
session, if necessary, to enact legislation which would be constitutional within the mean- 
ing of the rule handed down by the court. The opinion raises grave doubts as to whether 
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Although the case adds nothing in the way of clarification of the 
scope of the internal improvement prohibition, it is not an unexpected 
culmination of 100 years of judicial interpretation of the internal im- 
provement clause. The decision can be best appraised through an analy- 
sis of: (1) the historical meaning of the phrase ‘‘internal improve- 
ments’’; (2) the previous cases interpreting the clause, and; (3) the 
issues presented by the instant case in the light of the historical mean- 
ing and previous judicial interpretation. 


HistoricaAL MEANING OF INTERNAL IMPROVEMENTS 


Constitutional provisions are to be construed in the light of the 
history of the times, the intent of the framers in their use of the term 
and according to the common understanding of the people who voted 
for ratification. *® 

The term ‘‘internal improvements,’’ at the time of and previous to, 
the ratification of the Wisconsin Constitution was an expression of a 
basic political issue and had a well understood meaning among the law- 
makers and the general populace. 

The Nation. Typical of the understanding of the term by officials 
in the Federal Government is that of Henry Clay, as contained in his 
well-known ‘‘Speech on Internal Improvements’ of 1824. Clay claimed 
that Congress had power to make internal improvements to build 
roads and canals in order to open up the interior of the country by im- 
proving means of communications. The authority of Congress to appro- 
priate public funds for internal improvements was a much discussed 
controversy, with Congress and the executive, for a time, taking 
opposite views. 

It was contended that, under the power to establish post offices and 
post roads and to raise money to provide for the general welfare, as 
an incident thereto, Congress had the power to appropriate funds for 





any state program can be formulated with any assurance that it will be constitutional 
within the broad and confusing language of the axioms employed by Mr. Justice Hughes. 


8 The well known admonition of Chief Justice Holmes that ‘‘A page of history is worth 
a volume of logic,’’ should not be forgotten. N.Y. Trust Co. v. Elsner, 256 U.S. 345, 
349, 41 S.Ct. 506 (1921). 

“Constitutions as well as statutes are to be construed in the light of previous history 
and surrounding circumstances. . . looking into the debates and journal of the convention 
which framed the constitution. Kennedy v. Bies, 25 Mich 83. In construction of a con- 
stitution, the history of the times and the purpose aimed at in its adoption must be con- 
sidered. Prigg v. Pennsylvania, 16 Pet. 539, 10 L. Ed. 1060; Maxwell v. Dow, 176 U.S. 
581, 20 S. Ct. 448, 494, 44 L. Ed. 597. See also Smith v. Alabama, 124 U.S. 465, 8S. Ct. 
564, 31 L. Ed. 508; United States v. Wong Kim Ark, 169 U.S. 649, 18 S. Ct. 456, 42 L. 
Ed. 890; Bay City v. The State Treasurer, 23 Mich. 499; Smith v. Helmer, 7 Barb. 416; 
The People v. Schoonmeker, 63 Barb. 44, 47; Minn. & Pacific RR Co. v. H. H. Sibley, 2 
Minn. 13, 19; United States v. Fox, 95 U.S. 670, 24 L. Ed. 538; Green v. Grazier, 253 U.S. 
233, 40 S. Cr. 499, 64 L. Ed. 878. 
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internal improvements in the states by building roads and canals. In 
1806, Congress authorized the opening of a road from Nashville, in 
Tennessee, to Natchez. In 1809, Congress authorized the canal of 
Carondelet, leading from Lake Ponchartraine, to be extended to the 
Mississippi. The Cumberland Road was constructed under an act of 
March 29, 1806. 
As indicated by James Kent in his Commentaries,° Congress claimed 
the power to: 
... lay out, construct, and improve post roads. They also claim the 
power to open, construct, and improve, military roads on like 
terms and the right to cut canals through the several states, . . . 
for promoting and securing internal commerce, and for the more 
safe and economical transportation of military stores in time of 
war;... 
For a considerable period of time, the national executive denied this 
asserted power of Congress. President Jefferson in his message of Dec. 
2, 1806, and President Madison, in his message of Dec. 3, 1816, denied 
any such power. It was not until the inaugural address of President 
Adams, on March 4, 1825, that the executive power conceded the com- 
petency of the power claimed by Congress. One of the causes of this 
change in views had been the War of 1812; which had demonstrated 
the great need for a better system of intercommunication between the 
the various portions of the country. The condition of the highways, 
both land and water, was such that troops and provisions could only 
be moved slowly and at great expense. This was also true of the prod- 
ucts of the country. As pointed out by Story in his Commentaries on the 
Constitution:'© 
The doctrine there contended for, which has been in a great meas- 
ure borne out by the actual practice of the government, is that con- 
gress may appropriate money, not only to clear obstructions to 
navigable rivers; to improve harbors; to build breakwaters; to 
assist navigation; to erect forts, lighthouses, and piers; and for 
other purposes allied to some of the enumerated powers; but may 
also appropriate it in aid of canals, roads, and other institutions 
of similar nature, existing under state authority. . . . Congress may 
therefore, authorize the making of a canal, as incident to the power 
to regulate commerce, where such canal may facilitate the inter 
course between state and state. They may authorize lighthouses, 
iers, buoys, and beacons to be built for the purpose of navigation. 
hey may authorize the purchase and building of custom-houses, 
and revenue cutters, and public warehouses, as incidents to the 





* James Kent, Commentarigs on American Law, Vol. I, New York, (1826) pp. 250-251. 
10 Joseph Story, CommMENTARIES ON THE ConstITUTION oF THE Unitep Sratzs, 3 vols., 
Vol. III, Boston (1833); pp. 149, et seq.; See also: Hamilton's Report on Manufacturers, 1791, 
I Hamitton’s Works, 231, 232; SERGEANT ON ConstITUTION, ch. 28, (Ch. 30); PresipEeNT 
Monror’s Exposition anp Messace, 4th May 1822, p. 38, 39. 
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power to lay and collect taxes. They may purchase yards, and 
magazines, as incidents to the power to make war. For the same 
reason Congress may authorize the laying out and making of a 
military road, and acquire a right over the soil for such purposes; 
and as incident thereto they have a power to keep the road in re- 
pair, and prevent all obstructions thereto. . . .It is, for instance, 
admitted, that Congress cannot authorize the making of a canal, 
except for some purpose belonging to the Union; and it cannot 
make a military road, unless it be necessary and proper for purposes 
of war... 


The States. The states, however, did not wait for a resolution of the 
doctrinal issues by the Federal Government. A summary of the state 
activities in the field of ‘internal improvements’’ is well set out in the 
Michigan case of Attorney General v. Pingree," as follows: 


Succeeding the war of 1812, the state of New York entered upon 
the construction of the Erie Canal. Its construction was doubt- 
less of great benefit to the agricultural and commercial interest 
of the state, and especially to the city of New York. Other states 
were prompted to follow the lead of New York and projected the 
digging of canals, the improvement of water ways and the con- 
struction of railroads. Nearly all the state constitutions adopted 
between 1830 and 1850 either gave the legislature permission, or 
made it mandatory, to ‘‘encourage internal improvements within 
the state."’ 


Many enterprises of this character were entered upon which were 
ill-advised. So many of them were undertaken, many of the states 
incurred obligations they were unable to meet. The rate of inter- 
rest in these new countries was much higher than capital com- 
manded in Europe. Money from there a 1830 was furnished 
almost without limit to be invested in the various projects de- 
vised by the several states. The state debts increased from $13,000,- 
000 in 1830 to $100,000,000 in 1838. After the financial crises of 
1837 came, foreign capitalists who sought to draw out this money 
were unable to do so. An effort to collect these obligations proved 
abortive. Upon one pretext or another, many of the states repu- 
diated their debts made for internal improvements. The states most 
disastrously affected were Maryland, Pennsylvania, Indiana, 
Illinois, Louisiana, Mississippi, and our own state. For the per- 
iod between 1835 until the financial panic of 1837 occurred, the 
state of Michigan had a wonderful growth. The opening of the 
Erie Canal and the facilities for travel furnished the Great 
Lakes, made it comparatively easy for the residents of New York, 
New Jersey and New England who were seeking to better their 
condition to reach our borders. The climate was good and the soil 
was fertile. The example of New York in constructing works of 
internal improvement was thought worthy of imitation. 





11 120 Mich. 550, 79 N.W. 814, 815, 46 L.R.A. 407 (1899). 
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The constitution adopted upon the admission of the state into the 
union provided: ‘‘Internal improvement shall be encouraged by the 
government of this state; and it shall be the duty of the legislature, 
as soon as may be, to make provision by law for ascertaining the 
proper objects of improvement in relation to roads, canals, and 
navigable waters, and it shall also be their duty to provide by law 
for an equal systematic, economical application of the funds 
which may be appropriated to these objects. Const. 1835, Art. 12, 
Sec. 3. (Italics ours) 

The specific reference to roads, canals and navigable waters in the 1835 
Michigan Constitution, in the context of the ‘‘internal improvement” 
clause should be given particular weight when attempting to ascertain 
the meaning of the phrase at that time. Of additional importance is 
the action of the Governor of Michigan upon the adoption of the 1835 
Michigan Constitution and the immediate legislative response. As the 
Michigan Supreme Court continued, in its account: 

The governor of the new state, in a message to the legislature, 
called its attention to its duty to act under the constitutional pro- 
vision. The legislature was not slow to respond. A canal was pro- 
jected from Mt. Clemens to the mouth of the Kalamazoo River, 
and one around the falls of the St. Mary. A number of state rail- 
roads were surveyed, and their construction entered upon. 

To meet the expenses, the governor was authorized to borrow, 

upon state bonds issued for the purpose, $5,200,000. These bonds 

were all negotiated, though owing to the failure of one of the 
companies and one of the banks which undertook to negotiate 
them, the amount for which they were negotiated never found 
its way into the state treasury. It became evident that the amount 
of the loan would not begin to complete the internal improve- 
ments already begun. Then came the financial panic. Bankruptcy 
and financial ruin were upon every hand. The state, at a great 
sacrifice of its property, made an arrangement with its creditors 
which left its credit good, but left it very, very badly in debt. 

It was in this historical setting that the Territory of Wisconsin 
worked to frame a constitution, in the years of 1846 through 1848, in 
preparation to taking its place as the 30th state. 

Wisconsin. Much of the controversy which attended the ratification 
of the Wisconsin Constitution centered upon the issue of internal im- 
provement. Members of the convention, newspapers of the state and 
the greater part of the people took a definite stand on the issue of 
whether the state should be prohibited from engaging in works of 
internal improvement. Throughout the controversy the term ‘‘internal 
improvement”’ had a definite meaning. The term referred to means of 
facilitating access to the interior. 

The propriety and necessity of providing these means of communi- 
cation called internal improvements, such as railroads, canals and the 
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like, wherever they are really needed and practical is generally 
admitted. The main point of difference between individuals and 
parties is whether these works should be constructed, owned and 
controlled by the state or by individuals and associations. (Italics 
ours)!” 

Resolved that we are opposed to conferrin — the future state of 
Wisconsin the power to contract any debt for the purpose of in- 
ternal improvement, believing that é is the object of a state govern- 
ment not to transport freight or passengers, but to make and administer 
just laws. (Italics ours)! 


A member of the Committee on Corporations of the Constitutional 
Convention proposed that corporation charters for works of internal 
improvement be required to pass two successive sessions of the legis- 
lature.'* Another member, in opposition, claimed that: 

The aristocratic tendency of incorporated wealth is indeed a serious 
objection to all association of the kind; and those which are in- 
corporated for purposes of internal improvements, so far as their 
direct tendency is concerned, are no less liable than any others 
to this objection. But the objection in their case is greatly modified 
by their ‘‘indirect’’ influence in the opposite direction. . .without 
facilities for internal communication the wealth of the country 
must always be concentrated in a few localities. .. . The diffusion 
and equalizing effects of these improvements upon the wealth of 
the country far more than counterbalance the aristocratic tendency 
of the associations which instruct them. 

Clearly, when these men spoke of corporations for internal improve- 
ments, they meant corporations chartered to carry on specific types of 
activity, they did not mean a// forms of construction whatever.'® 

Congress granted each new state 500,000 acres of land for the pur- 
pose of making internal improvements. Could the state of Wisconsin 
have used the proceeds from the sale of these lands to build houses for 
Civil War veterans? No. For that would ot have been an internal im- 
provement within the meaning of the term as used by Congress, and, 
as commonly understood at the time of the adoption of the Wisconsin 
Constitution.'® 





12 Madison, Wisconsin Argus, Oct. 5, 1847. 

18 Resolution of Democratic members of the Legislature, Feb. 16, 1847. 

4 Quaife, ATTAINMENT oF StaTEHOoD, Vol. IV, p. 85. 

1 See also Quaife Tue Srruccie Over Ratirication, Vol. Ili. p. 652, 653, 666; THe 
ATTAINMENT oF StateHoop, Vol. IV, p. 139, 154. 

16 When the Wisconsin Convention wished to apply a portion of these lands to the sup- 
port of public schools in the new state, it sanioal special legislation on the part of Con- 
gress. Neither the Congress of the United States, nor the Wisconsin Constitutional Con- 
vention felt that the construction and support of public schools came within the meaning 
of the term “‘internal improvements’’ as used in the grant. The Congressional Debates 
relating to the Wisconsin request for permission to divert the use of a portion of the public 
domain from ‘‘internal improvements to the support of schools can be found in the Con- 
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Jupiciat ConsTRUCTION OF THE INTERNAL IMPROVEMENT CLAUSE 


The Wisconsin Supreme Court did not attempt to define the nature 
and scope of the internal improvement prohibition until State ex rel. 
Jones v. Froeblich'" in 1902, fifty-four years after the ratification of the 
constitution. In holding that the building of levees was an internal im- 
provement!® within the meaning of the constitutional ban, Mr. Justice 
Dodge leaned heavily upon the decisions of other state courts, par- 
ticularly Minnesota,'® rather than attempting to determine the his- 
torical meaning of the term as set out in the wealth of source material 
published at the time of the constitutional convention. After a survey 
of the attitude of other state courts, Justice Dodge concluded that an 
activity is an internal improvement if:?° 





GRESSIONAL Gos, particularly under the following dates: May 9, 1848, May 11, 1848 
and December 18, 1847. The pertinent Convention Resolutions and Congressional Acts in 
relation to this a permission given by Congress to the State of Wisconsin to use 
portions of the land grants for school —, rather than exclusively in support of ‘‘in- 
ternal improvements’’ is set out in Wis. Rev. Stats—1871 (Taylor Ed., Vol. I) at pp. 79, 
81, 84 and 128. See also Congressional Act of Sept. 4, 1841 c. 16, § 8 and 9, 5 Stat. 455; 
Historical Note to Title 43, Ch. 20, § 857, U.S.C.A.; and Quaife, op. cit. Vol. IV, p. 154, 
et. 50q. 

17115 Wis. 32, 91 N.W. 115 (1902). 

18 At the next session, the legislature reenacted the statute appropriating funds for the 
repair of the Portage Levee, but this time stated that the money should come out of the 
drainage fund—a fund obtained from the sale of swamp lands granted by the Federal 
Government. Since 1931, the drainage fund has had no money so the appropriation has 
been coming out of the general fund (Wisconsin BiugBoox 1931, P. 369-370). Since that 
time the legislative has apparently felt that the maintenance of the Portage levees is 
essential to the protection of that group of citizens. This weakens Mr. Hughes’ statement 
that, ‘The. . . legislature of Wisconsin (has) consistently considered activities of this type 
to be works of internal improvements.”’ 

19 Rippe v. Becker, 56 Minn. 100, 57 N.W. 331 (1894), holding a state operated grain 
elevator to be a work of internal improvement. It is interesting to note that the Minne- 
sota Court has not restricted itself to the broad definition of the term internal improve- 
ment laid down in the early case cited by Mr. Justice Dodge. In 1944, the Minnesota 
Court held that the state’s building and operation of an airport was mot an internal im- 
provement. In reference to the earlier cases, Mr. Chief Justice Loring said: *‘A reading of 
the debates in the Constitutional Convention or conventions which framed our consti- 
tution leads us to believe that the evil sought to be prevented by that part of Article 9, 
Section 5, now under consideration, was the State's financing railroads, toll roads, or 
canals, all of which lend themselves readily to operation by private corporations and are 
not well carried on by public officers. . . . Were the question involved in Cooke v. Iver- 
son (holding roads to be an internal improvement) up for decision today, as a matter of 
first impression, it is doubtful whether there would be such broad expressions as were 
there used in discussing the prohibition contained in Article 9, Section 5.’’ Elmer v. Erick- 
son v. Stafford King and Others, 218 Minn. 98, 103, 15 N.W. 2d 201 (1944). 

The Maryland Court adopted a similar attitude. In holding that state highways were 
not an internal improvement, the court said: ‘“The question is not whether the term can 
include *‘public roads,"’ but whether it was intended to and did so, as used by the framers 
of the Constitution and the people who adopted it. . . From the debates of that convention 
and other history of the State, it is well known that it had expended millions of dollars 


in aiding “works of internal improvement.’ . . . But they were canals, railroads, — 
— and similar internal improvements . . . "’ Frank A. Bonsal v. George W. Yellott, 
100 Maryland 481, 498, 60 ATL. 593 (1905). 


2° State ex rel. Jones v. Froehlich, supra at p. 40. 








256 WISCONSIN LAW REVIEW [Vol. 1948 


there is enough pecuniary benefit to warrant belief in the possi- 
bility, at least, that they may be undertaken by private enterprise 
or local association. 

Obviously so broad an interpretation necessitated some exception if 
the state government was to be able to function, as a government. The 
court proceeded to point out that since ‘‘the purpose of the constitution 
was to form a government (preamble) we must presume that these 
words were used in sufficiently limited sense to permit the accomplish- 
ment of the fundamental purpose, at least to a reasonable extent.’’*! 
Therefore it was held that the state could engage in enterprises which 
merely facilitate the essential functions of government, i.e., building 
state office buildings, a capital, a university, poor houses, hospitals, 
etc. 

In State ex rel. Owen v. Donald,”® Mr. Justice Marshall reaffirmed the 
broad scope of the internal improvement prohibition, by holding that 
a state reforestration program was within the constitutional ban. 

In 1931, the legislature enacted a statute reimbursing local govern- 
mental subdivisions to the extent of 25% of the money expended by 
them for relief purposes. Part of the funds had been paid to the un- 
employed as wages in construction which resulted in ‘‘works of in- 
ternal improvement,’’ within the meaning of the Froehlich case. The 
court in the Van Dyke case was faced with the problem of further 
limiting the broad definition of internal improvements if such relief 
expenditures were to be upheld. The structures were not essential for 
carrying on the functions of government and, clearly, there was ‘‘the 
possibility, at least, that they might be undertaken by private enter- 
prise or local associations.’’®* In holding that these appropriations did 
not involve the state as a party to a work of internal improvement, the 
court stated :*4 

It is true that some of the moneys which were paid out by the 
industrial commission, pursuant to the provision of Sec. 2(2) of 
the act, which permitted reimbursement to the county or city of 
twenty-five percent of the labor cost of public works undertaken to 
provide for the unemployed, went into such public works, but 
the primary purpose of the state was not to become a party to carry- 
ing on works of internal improvement, but to reimburse the coun- 
ties and cities which had made work simply for the purpose of pro- 
viding employment to the unemployed. (Italics ours) 





#1 State ex rel. Jones v. Froehlich, supra at p. 36. 

22 160 Wis. 21, 151 N.W. 331 (1915). 

*3 There is an analogy between the situation in the Van Dyke case where private enter- 
prise was unable to furnish opportunities for employment in the construction trades and 
the situation now existing where private enterprise cannot meet the demand for new con- 
struction. 

% 217 Wis. 528, 544, 259 N.W. 700 (1935). 
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In 1929, the court in State ex rel. Hammann v. Levitan®® was called 
upon to consider the validity of a legislative appropriation creating 
a wild-life preserve in the Horicon Marsh area. Along with the general 
purpose of protecting the wild life of the state, the legislation provided 
for the building of a dam to regulate the water level on the Rock 
River, the building of a fish-hatchery and the building and operation 
of a fur farm. Speaking through Chief Justice Rosenberry, the court 
held that while the building of such structures would clearly come 
within the definition of an ‘‘internal improvement,"’ as laid down in 
prior cases, the appropriation was not invalid for that reason alone. It 
was decided that the dominant purpose of the legislation was to create 
a wild life game refuge, or ‘‘park,’’ which was a proper governmental 
activity not within the constitutional ban. The construction of a dam 
to regulate the flow of the Rock River, the building and operation of 
a fur farm and the construction of a fish hatchery were mere incidents 
to the major, or dominant purpose of the legislation. In reference to 
this decision, the Attorney General stated :?¢ 

The appropriation was sustained as coming within the term 

“‘park”’ as used in the above cited constitutional provision al- 

though concededly the Horicon Marsh wild life game refuge did 

not come within any ordinary meaning of the term. 

In 1938, the court in the W.D.A. case held that it was proper for the 
state to expend funds to promote and encourage the municipalities to 
construct municipal power plants.?” Though it was held that no state 
funds could be used in the engineering, accounting or other manage- 
ment services of the projects, the court held that the encouraging of 
such did not make the state ‘‘a party to carrying on such improve- 
ments.’’ The holding would seem perfectly proper if it were not for the 
fact that a provision in the first constitution submitted to the people of 
the state, providing that the state should ‘‘encourage internal improve- 
ments’’ failed to be ratified.?* If the court is right in their position that 
the intent of the framers of the constitution was to bar al] govern- 
mental ‘‘ventures,’’ with exceptions, then it would seem that the re- 
fusal to approve a provision directing the state to ‘‘encourage’’ the 
carrying on of such improvement makes questionable a finding that 
such encouragement was not within the prohibition of Article VIII, 
Section 10. 

This was the state of the law of ‘‘internal improvements’’ when the 
veterans’ housing case arose. In brief, the court had interpreted the 
*6 200 Wis. 271, 228 N.W. 140 (1929). 

6 30 O.A.G. 343 at page 346. 
*7 228 Wis. 147, 277 N.W. 278 (1938). 
28 State ex rel. Jones v. Froehlich 115 Wis. 32, 38, 91 N.W. 115 (1902). 
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prohibition to include all government construction, unless specifically 
or impliedly excepted and the court seemed on the way toward liberal- 
izing its application of the limitation through the dominant purpose 


rationale. 
DoMINANT PuRPosE AND VETERANS HousING 


The Attorney General, in the principal case, apparently felt that the 
court was committed, under the doctrine of stare decisis, to an his- 
torically inaccurate interpretation of the internal improvement phrase 
and that it would be fruitless to once again argue that the intent of 
the constitutional framers was to limit the term to specific activities. 
Instead, he attempted in his brief, to bring veterans’ housing within 
the ‘‘dominant purpose’’ exception, under which the payment of relief 
funds was sustained in the Van Dyke case. 

The state contended that the dominant purpose of Chapter 412 was 
to make a grant in recognition of the veterans’ service to their state and 
nation; to maintain the patriotic spirit and morale in the group hardest 
hit by the housing shortage—due to their war time service. Engaging 
in the construction of housing was incidental to the dominant purpose 
of ‘‘recognition of services’’ rendered and, thus, within the exception 
to the internal improvement prohibition set out in the Van Dyke case. 
A closely analogous position was taken by amici curiae, in arguing that 
structures built by the state as incidents to the giving of aid to special 
groups such as veterans, the blind, the deaf, the insane, who have been 
historically aided by government, are not within the ban of the internal 
improvements provision. 

This dominant purpose, the giving of special aid to veterans, is 
justified in light of the uniform legislative practice and was upheld in 
the cash bonus cases following World War I. It was argued that there 
is no essential difference between a cash bonus and a program of vet- 
erans’ housing, citing a recent Opinion of the Justices of Massachusetts :?® 
' We think that the dominant purpose of the expenditure of public 

money. . . is the recognition of the services . . . by providing hous- 
ing for such persons and their families . . . at a time when there is 
an acute shortage of housing and when it is particularly difficult 
for such persons or their families in general to secure such housing 
by reason of the services of such persons in the military or naval 
forces of the United States. 

In the decisions and opinions treating expenditures of money in 

recognition of military services as expenditures for a public pur- 

= the form of the expenditures considered was different from the 

) 


rm of the expenditures authorized by the pending bill. We per- 
ceive no difference, however, with respect to the nature of the pur- 





29 S.J.C. of Mass., June 8, 1946, 67 N.E. 2d 588. (1946). 
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se as a public purpose between the expenditures there considered 
heen and expenditures in the form authorized by the pending 
bill to provide housing for the benefit of service men, veterans 
and their families in the existing condition of an acute shortage 
of housing. It is not for us to express any opinion upon the ex- 
aE my of expenditure of public money in the form authorized 
y the pending bill. Clearly it is not so unreasonable as to pre- 
clude that purpose being a public purpose. 


The opinion of Mr. Justice Hughes failed to mention the ‘‘dominant 
purpose’ argument advanced by the Attorney General.*® Either this 
is, in effect, an overruling of the doctrine of the Van Dyke case or the 
court considered the argument of the Attorney General and the brief 
of amici curiae so obviously wrong as to merit no discussion. 


The decision in the principal case seems a clear flouting of the pre- 
sumption of constitutionality of legislative enactments. If the pro- 
hibition against internal improvements had been confined by the court 
to the well understood meaning which the term had when the con- 
stitution was ratified, the court might then have been justified in not 
applying a presumption of constitutionality, since the validity of the 
legislation would not depend upon underlying questions of fact.*! 
However, the court has seen fit to apply the prohibition to the sub- 
stantially all-state ‘‘ventures’’ and then to carve out an exception when 
the internal improvement is deemed incidental to a proper dominant 
purpose. 

Assuming the validity of the dominant purpose exception, it follows 
that it was within the legislative descretion to decide whether, upon 
the facts, the Housing Bill is a reasonable method of accomplishing 
the dominant purpose of giving aid to veterans in recognition of war 
services. The presumption should be in favor of the legislative choice** 
and that choice rendered invalid only upon a showing that there was 
no reasonable basis for its finding. 





30 The opinion seems to say that veterans’ housing does not come within the ‘‘necessary 
function of government”’ exception of the Froehlich case and is, therefore, unsupportable. 
It seems that the main contention of the Attorney General was rather that veterans’ 
housing came within the ‘‘dominant purpose’ exception of the Van Dyke and Horicon 
Marsh cases. The strongest analogy to support this dominant purpose argument by the 
state was wholly ignored in the opinion—the Grand Army Home for Veterans at King. 

51 For example, in Thompson v. State of Utah, 170 U.S. 343, 18 Sup. Ct. 620 624 (1898), 
it was stated: ‘‘But the wise men who framed the constitution of the United States and 
the oe ps who approved it were of the opinion that life and liberty, when involved in 
criminal prosecutions, would not be adequately secured except through the unanimous 
verdict af enaies jurors. It was not for the state, in respect of a crime committed within 
its limits. . . to dispense with that guarantee simply because the people had reached the 
conclusion that the truth could be as well ascertained and the liberty of an accused be as 
weil guarded, by eight as by twelve jurors in a criminal case." 

% During this legislative session, the legislature had before it both a bonus bill and 
the veterans housing bill. The legislative choice was made in choosing veterans housing. 
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Instead of concluding that the veterans’ housing program involved 
the building of a physical structure and therefore per se a violation of 
the internal improvement prohibition, the court should have given 
some consideration to the function that the structure was intended to 
perform. The legislative determination that this function was a reason- 
able method of fulfilling a legitimate state purpose was entitled to 
greater weight then it was given,—as is evident from Mr. Justice 
Hughes’ comment that: 

The case simply requires application of well established consti- 

tutional law to an illegal statute which has considerable popular 

support. 


CoNCLUSION 


In reaffirming the doctrine that the internal improvement prohibition 
applied to all state ventures not expressly or impliedly excepted, Mr. 
Justice Marshall said in the Owen case:** 


If the words have been used (in the constitution) in the restricted 
sense of referring to some particular species of ‘‘internal improve- 
ments,’’ instead of to declare'a principle of general application, 
then the court must have made a serious mistake in the line of logic 
adopted and the conclusion reached in State ex rel. Jones v. Froehlich. 


The historical background of the constitutional provision, already 
referred to, would seem to indicate that a mistake had been made in 
the Froehlich case. The seriousness of that mistake has become apparent 
in the principal case by prohibiting the state from acting to alleviate 
the desperate housing problems faced by Wisconsin veterans. 

Since it appears unlikely that the court will reverse its position, the 
proper solution is to amend the constitution, either by specifically 
excepting veterans’ housing, or more preferably, eliminating the in- 
ternal improvement ban entirely. It would seem desirable to give the 
legislature some discretion in determining the proper methods of meet- 
ing paramount problems facing the state at the present time and meet- 
ing those which will arise in the future—without the need of a consti- 
tutional amendment when each new problem arises.** 


| 
GerorGe J. KuzHNL AND Frank J. REMINGTON 





33 160 Wis. 21, 151 N.W. 331 (1915). 

% Tilustrative of this is the fact that Wisconsin has been forced to resort to the cumber- 
some and expensive procedure of constitutional amendment to enable the state to carry 
out some of its most important functions: The essential work of construction and main- 
tenance of public highways (1905 J.R. 11 and 1907 J.R. 18 and 1907 c. 238); the conservation 

development of state forestlands (1921 J.R. 29, 1923 J.R. 57 and 1923 c. 289); and the 
development, improvement and construction of airports and other aeronautical projects (1943 J.R. 
37 and 1945 J.R. 3). 

















FULL FAITH AND CREDIT: THE DISCARDED 
CONSTITUTIONAL PROVISION 


Wiu1aM H. Pace 


I 


It is of the greatest importance to the public welfare that litigation 
concerning any transaction should not go on forever but that, at some 
time, there should be an end of it. This was the belief of the Roman 
law and, centuries later, of the Anglo-American law. From this be- 
lief there have arisen, among other results, the general theory of the 
Statutes of Limitations, and the general theory of the conclusive effect 
of judgments; although from the amount of litigation that has arisen 
over each of these theories, it may be questioned how great the net 
saving in litigation has been. 

Where the Anglo-American law is in force, if an action in personam 
has resulted in a decision on the merits in favor of the party who asserts 
a claim, a judgment is rendered in his favor against the adversary 
party. Except as modified by statute, the usual and the most important 
consequences of such a judgment, if for money only, in the state in, 
which it is rendered, are as follows. 

The state will enforce a judgment if the successful party wishes. In 
case of a judgment at common law for money only, execution may issue. 
In former years this often resulted in the imprisonment of the judg- 
ment debtor. Today it usually results in the sale of such of his prop- 
erty as is not exempt by law from execution, and the payment of the 
judgment to the judgment creditor out of the proceeds of the sale. 

The judgment is often a lien upon the land of the judgment debtor. 

Apart from certain limited types of relief which are given by law to 
the judgment debtor and which are spoken of later, the judgment, its 
obligation, and the facts which were found in the litigation to be true 
and upon which the judgment is based, are established conclusively as 
between the parties and those who claim under them; cannot be at- 
tacked collaterally; and evidence to show that such facts are untrue or 
that the judgment was rendered because of an erroneous view of the 
law, will not be admitted. 

The original claim of the successful claimant ceases to exist when the 
judgment is rendered. In former years they said that it was drowned by 
the judgment. Today we use the Latin derivative in preference to the 
English, and say that the claim is merged in the judgment. The claim- 
ant cannot bring another action upon the cause of action which has 
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been reduced to judgment, even if he believes that he should have re- 
covered a larger judgment in the original action. 

The law usually provides some method of having the judgment re- 
viewed by a higher court, if the party who is dissatisfied with the judg- 
ment wishes so to do. This is the direct attack upon the judgment. 

The defendant is permitted to show, if he can, that the persons who 
rendered what purports to be a judgment were not entrusted by the 
state with judicial powers; that is, among other things, with power to 
hear and to decide cases; or, if the case were tried to a lawfully con- 
stituted court, that the court had no jurisdiction to hear and to decide 
the case in question. 

The defendant is permitted to show, if he can, that the plaintiff 
obtained such judgment by using some kind of fraud in the procedure. 
The relief which is given to the defendant, if he establishes such fact, 
was, usually, an injunction, which restrained the plaintiff from taking 
advantage of the judgment which he had obtained by such fraud, but 
which injunction in theory left the judgment unaffected. Could equity 
do this? In support of one side of the question or the other men once 
fought, bled, and died; and it was the determination of James I of 
England, the wisest fool in Christendom, that settled the matter in 
favor of equity. It may be worth noting that the fusion of law and 
equity has gone so far in England that the courts have since spoken 
of this method of doing justice as insane. It is generally felt, however, 
at least at our law, that this procedure led to just results, although, 
perhaps, in a rather roundabout way. No doubt it is an improvement in 
procedure to permit the issue of fraud to be raised by filing an answer 
in the action upon the judgment instead of raising it by a separate 
suit in equity; but we still feel that fraud in obtaining the judgment 
justifies the court in refusing to enforce such judgment, no matter by 
what procedure this result is reached. 

Analogous results follow a judgment in favor of the defendant, upon 
a finding that the plaintiff has no cause of action on which he can re- 
cover. The dissatisfied party usually has a corresponding method of 
having a higher court review the judgment: a corresponding right to 
deny the existence of the alleged court, or to deny its jurisdiction; 
and to show that defendant prevailed by the use of fraud in the pro- 
cedure. Apart from these remedies given to the judgment creditor, the 
judgment in favor of the debtor is final and conclusive. The judgment 
is a bar against the defeated claimant. He cannot bring another action 
on his original cause of action. Even if the successful defendant admits 
that judgment should not have been rendered in his favor, and, ac- 
cordingly, promises to pay the original claim, the effect of the judg- 
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ment in his favor is such that the original claim, no matter how good 
it was before the judgment, is no consideration, after such judgment, 
for a promise based thereon.! 

In a proceeding to enforce the judgment, the judgment debtor is not 
allowed to show that the judgment is harsh, oppressive or unjust, or 
that a fair trial was not had. These objections may have been sufficient 
to cause a reversal of the judgment on appeal or error; but they are not 
the basis for a successful collateral attack. 

In the absence of statute, a judgment creditor may usually bring a 
second action upon a valid judgment for money only; and he may ob- 
tain, in such action, a valid judgment which will merge the original 
judgment; and so on indefinitely if the judgment creditor wishes. The 
judgment creditor may do this even if the original judgment is penal in 
its nature. 

Allowing for differences in the nature of the claim and of the relief 
sought, similar results usually follow in judgments and decrees in per- 
sonam for something other than the payment of money only; in actions 
in rem, to determine title to property within the jurisdiction of the 
court; in actions quasi in rem, to sell property of a debtor, who, in 
many cases, cannot be served within the state, in order to pay his debt 
to the creditor; and in other proceedings for the determination, modi- 
fication, etc., of other rights, as in suits for divorce, for judicial sepa- 
ration, and the like; in proceedings in a state which has created a cor- 
poration to determine its existence, its powers, and, apparently, the 
method of exercising such powers and the consequences of exceeding 
them. 

May the party who wishes to enforce such judgment bring an action 
thereon and obtain a new judgment in such action? It would seem that 
he could gain nothing by so doing; and it would seem that he would 
not be allowed so to do. 

Another difference between these different types of relief concerns 
those who are bound by the judgment. In most cases of actions in per- 
sonam, it is only those who are served properly or who appear volun- 
tarily that are bound. In actions in rem or quasi in rem, the judgment 
may bind only the property if the adversary party is not served prop- 
etly and does not appear voluntarily; but, as thus limited, such judg- 
ments bind everyone whom the court can reach. 

In other proceedings to determine or to modify other rights, of which 
divorce is an outstanding example in modern life, the theory of the 
courts seems to be that these decrees and judgments bind everyone that 
the court can reach. 





1 See Brook’s New Cases 4, Action upon the case; citing 33 Hen. 8 (1541-1542). See same 
case in Brooke’s Grand Abridgment, Accion sur le Case 105. 
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In judgments or decrees other than for money only, the party who is 
dissatisfied with the result of the litigation has, as a rule, about the 
same rights of appeal or error as in judgments or decrees for money 
only; and here, too, he is forbidden to attack the judgment or decree 
collaterally. 

This being, to state it briefly and roughly, the effect of a domestic 
judgment, what have the states whose law is common law and equity, 
done when they have been asked to give effect to the judgment of an- 
other nation or state? Have they given to such judgment full and com- 
plete effect? Have they refused to give to it any effect? Have they taken 
some intermediate position? And, whatever they have done, how have 
they done it, by treaty, by statute, or by rules of unwritten law worked 
out by the courts? 

II 


Foreign judgments may have come before the English courts at an 
early period. If all of the records of all of the English courts were 
available to the searcher for the truth about the law we would, quite 
likely, be forced to change our ideas about foreign judgments, just as 
we would, quite likely, be forced to change them about many other 
problems of our law. 

When the foreign judgment first demanded attention in England, 
Parliament had made no attempt to regulate the problem. No statute 
had laid down the law to the courts. In this, as in most of the other 
legal questions that have arisen, the courts were left free to work out 
such rules, principles and standards as they might think were the best 
and the most suitable to the needs of England; free, in the case of the 
foreign judgment, to give to it no effect at all; to treat it as if, to all 
intents and purposes, it were an English judgment; or to give to it 
some effect between these two extremes. 

At the very end of the twelve hundreds we find some interesting 
correspondence between the Keepers, or Lords, of fairs in Champagne 
and Brie, in the kingdom of France, and the Warden and other officers 
of London in the kingdom of England. Perhaps there was no French 
judgment in this case, but only an executive decree; for the French 
officer writes that ‘‘the cognizance of what relates to fairs belongs to 
no judge but to us.’ Does he claim that he is a judge; or that he is 
above all judges in such matters? He requests, or orders, the English 
officials to compel certain citizens of Florence to pay a certain sum of 
money ‘‘to satisfy us concerning the said King’s amends for default of 
the fairs.’’ The English officials reply that the said debtors had pre- 
sented a sealed letter, signed by one of the French officials, which ac- 
knowledged composition and payment. Denying such payment and not 
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explaining such sealed letter, the French officials threaten ‘‘to inhibit 
the land and fairs of Champagne and Brie to all your subjects and their 
goods’’ unless the English officials compel the Florentine debtors to 
pay. The English officials reply that the Florentine debtors are not 
Londoners and that such officials cannot act without the ‘‘special man- 
date of our Lord the King of England’’; and they suggest that the 
French officials write to the King of England. Whether this is an at- 
tempt to enforce a foreign judgment or not, the letters show the French 
theory of the way to collect claims against non-resident foreign debt- 
ors;? and the high-handed attitude of the France of that day towards 
the England of that day. 

In the next cases which we find, the party who obtained a judgment 
in a foreign state and who wished to enforce it in England, did so by 
filing a libel in the English Admiralty in which he set up the judgment 
and sought to have it enforced.* 

In a case which came before Admiralty in the early sixteen hundreds 
it seems possible that a summary procedure was used. An action (to 
give it the English name) was brought in Friesland, a province of 
Holland, against an English debtor; and a judgment for money was 
rendered against him. He succeeded in leaving Friesland and in re- 
turning to England. The governor of Friesland thensent letters addressed 
to all of the magistrates of England, asking them to give effect to 
this judgment. The court of Admiralty did so; and, apparently without 
any further legal proceeding upon such foreign judgment, Admiralty 
issued execution which resulted in the arrest of the debtor. He there- 
upon brought habeas corpus in the King’s Bench to obtain his release. 
This was denied. It seems from the brief though clear memorandum in 
Rolle’s Abridgment,‘* that the judgment debtor raised no question as 
to the merits of the claim against him, as to the jurisdiction of the 
Friesland court, or as to the procedure therein; and that his sole ob- 
jection was to the jurisdiction of the Admiralty court; since, probably, 
then as now, he could not raise questions of error in their proceedings, 
by bringing habeas corpus in the King’s Courts. 

If the records of the English courts during the century that followed 
were available,’ we might know how and why this summary and 





2 Waxrorp, Fairs, Past AND Present, pp. 250 et seq. (1883). 

3 DePratte c. LeCherewych, 11 Setpen Society LXV (1535). 

In an interesting libel, filed to enforce an oral decree of the King of France, the libellant 
stated that “‘by reason of civil wars raging throughout his dominions, it was not at that 
time possible for His Majesty to afford and provide (a remedy) in the way of justice.”’ 
Mychell v. Ronnall, 11 Seupgn Society 140 (1570). 

* Wier’s Case, 1 Rolle’s Abridgment 530, Court de Admiraltie (1608). 

5 In Lindo v. Rodney, 2 Doug]. 613 (1782) note 1, it is said that Admiralty records prior 
to 1690 are illegible in confusion, and have no index. 











270 WISCONSIN LAW REVIEW [Vol. 1948 


highly effective method of enforcing foreign judgments for money 
only was discarded. As it is, we have scattered reports of cases, some 
from private manuscripts which were not published for many years 
after they were written, which show a system of law that enforces 
foreign judgments for money only by actions in English courts in which 
the foreign judgment is set up as a cause of action and is enforced as 
well as can be done by English procedure and remedies. Upon a foreign 
judgment for money, an English judgment for such amount is rendered;* 
and then enforced, apparently, as similar English judgments on English 
causes of action are enforced. 

If the foreign decree is not for money, but for cancelation and the 
like, we find that the English courts permit a suit upon such foreign 
decree in an English court of equity, in which the holder of the in- 
strument, who was a party to the foreign litigation, will be enjoined 
from bringing an action upon such instrument.’ If the foreign decree 
fixes the domestic relations of the parties, the English courts recognize 
the relations as thus fixed, without requiring the party who claims 
under the decree to bring a suit or action in England upon such foreign 
decree.* In a proceeding which involved the validity of the second 
matriage of one of the parties, which, in turn, depended upon the 
effect given to a foreign divorce, such foreign divorce was recognized 
and was given full effect,® although no suit in England had been 
brought upon such foreign divorce decree to have an English divorce 
rendered thereon; and probably no such suit could have been brought. 

In all of these cases, there seems to have been no objection to the 
jurisdiction of the foreign court, and no claim of fraud in the pro- 
cedure. The only objection of the party who resists the foreign judg- 
ment in each of these cases seems to have been to its being given any 
effect in the English courts. He wishes a hearing on the evidence as 
to the merits of the case, unaffected in any way by the foreign judg- 
ment. This is refused. 

At this period, the English courts were so ready to give effect to 
foreign judgments that they recognized foreign judgments in criminal 
cases. One English subject killed another in Portugal. He was tried 
for murder in Portugal and acquitted. Criminal proceedings were then 





* Gold v. Canham, 1 Cases in Ch. 311 (1678, 1679) (judgment in Tuscany for customs, 
= by one partner; action by him against other partner on covenant to save first partner 
armless). 
7 Burrows v. Jemino, Strange 733, 2 Eq. Cas. Abr. 524, pl. 7, sub nomine Burrows v. Jem- 
ineau, Sel. Cas. temp. King 69, sub nomine Burrows v. Jamereau, Dick 48, sub nomine Bur- 
roughs v. Jamineau, Snide 1 (1726). 


8 Cottington v. Gallina (1678), petition to Lords in Parliament; see note to Kennedy v. 
Earl of Cassilis, 2 Swanst. 313 (325). 
® Cottington v. Gallina (1678), note to Kennedy v. Earl of Cassilis, 2 Swanst. 313 (325). 
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brought against him in England. After a preliminary hearing in habeas 
corpus in which it was decided that the trial on the merits must be by 
a constable and marshal, and, accordingly, bail was refused,!° the case 
was tried on the merits. Defendant set up the acquittal in Portugal; 
and the court held that the Portuguese acquittal was conclusive." 


In these earlier cases, the only question seems to have been whether 
any effect should be given to a foreign judgment. The question of the 
extent of the effect to be given seems not to have been decided; but from 
what the courts said, it would seem that they regarded the foreign 
judgment as conclusive.’? The only case of this period in which full 
effect is not given to the foreign judgment is one in which there was no 
final judgment in the foreign litigation, but only an interlocutory 
decree;!* a result which would be reached today, even in the courts 
which are most ready to give effect to foreign judgments. 


The practice of the English courts in the later sixteen hundreds has 
been followed ever since. If it is sought to give effect to a foreign judg- 
ment for money only, an action must be brought in England by the 
judgment creditor upon such foreign judgment. If proved properly, an 
appropriate judgment will be rendered in such English litigation; 
and this judgment will then be enforced as are other English judgments 
for money only. This is equally true of a foreign decree in equity for 
money’ or a decree for costs in a foreign divorce suit.'® 


Upon the question of enforcing a decree of equity for something 





10 Rex v. Hutchinson, 3 Keb. 785 (1677), Bull. N.P. 245 (1677). 


1 See note, Cas. t. Hard. 87. The case of Mr. Hutchinson is cited in Beak v. Thyrwhit, 
3 Mod. 194 (1688); sub nomine Beake v. Tyrrell, 1 Show., K.B. 6 (1688), Holt, K.B. 47 
Soa 3 sub nomine, Beak v. Tyrrell, Carth. 31 (1688); sub nomine, Beake v. Tirrell, Comb. 
120 (1689). 


12 Cottington v. Gallina (1678), petition to Lords in Parliament; see note to Kennedy 
v. Earl of Cassilis, 2 Swanst. 313 (325); Gold v. Canham, 1 Cases in Ch. 311 (1678, 1679); 
Burrows v. Jemino, Strange 733, 2 Eq. Cas. Abr. 524, pl. 7, sub nomine Burrows v. Jemineau, 
Sel. Cas. temp. King 69, sub nomine Burrows v. Jamereau, Dick 48, sub nomine Burroughs v. 
Jamineau, Moseley 1 (1726), the court said that the foreign decree was ‘‘conclusive’’; 
and that “this court will not overrule what was determined in a proper court."’ 

ope v. Gregory, 2 Keble 511 (1669), 2 Keble 610 (1670), 1 Sid. 418 (1669). See cases 
cited in note 48. 


“4 Tarleton v. Tarleton, 4 Maule & Sel. 20 (1815); Henderson v. Henderson, 6 Q.B. 
288 (1844); and see Simms v. Henderson, Henderson v. Henderson, 11 Q.B. 1015 (1848); 
Bank of Australasia v. Nias, 16 Q.B. 717 (1851); De Cosse Brissac v. Rathbone, 6 H. & N. 
301 (1861); Vanquelin v. Bouard, 15 C.B. (N.S.) 341 (1863); Scott v. Pilkington, 2 Best 
& S. 11 (1862); Godard v. Gray, L.R. 6 Q.B. 139 (1870). 

See also Martin v. Nicolls, 3 Sim. 458 (1830). 


6 Tarleton v. Tarleton, 4 Maule & Sel. 20 (1815) (decree in foreign accounting suit); 
Henley v. Soper, 8 Barn & Cr. 16 (1828). 


See, to the same effect, Sadler v. Robins, 1 Camp. 253 (1808) (where, however, the 
amount for which the decree should be enforced did not appear on the foreign record). 


16 Russell v. Smyth, 9 M. & W. 810 (1842). 
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other than the payment of money, authority is scant;'’ possibly be- 
cause the nations whose judgments it was sought to enforce were 
chiefly continental countries which attempted to apply Roman law 
as put into rough and ready form by Justinian; a form in which all 
analogy to our distinction between law and equity was hastily and 
crudely eliminated. 

Following the principle of the earlier cases, if the decree of the 
foreign nation is a decree in rem,'* or a decree quasi in rem,'® or a decree 
which determines the domestic relations of the parties,?° the party in 
whose favor such decree is rendered is not required to bring a suit in 
England upon such foreign decree and to obtain an English decree 
based upon such foreign decree. Probably he would not be permitted 
to do so. His rights, as determined by the foreign decree, are recognized 
and protected in the English courts without any legal proceedings on 
his part other than setting up such rights, and such decree to establish 
them. Indeed, in English litigation, the party in whose favor such 
foreign decree has been rendered is usually the defendant; and the 
foreign decree is set up by him as a defense against a plaintiff who has 
brought an action in which he seeks to ignore the foreign decree and 
the rights fixed thereby. 

If a suit in rem or quasi in rem is brought, the court can reach only 
the property of the defendant within the boundaries of that nation but 
if the defendant was personally served in such action a suit may be 
brought in another nation in which the original decree is used as res 
adjudicata of the facts therein determined, and a second decree, based 
upon such original decree, may be rendered in such other nation, if its 
procedure and its system of remedies permit; the new decree dealing 
with property witbin che nation by whose courts such second decree 
is rendered.*! 





17 In Houstoun v. Sligo (Marquis of), L.R. 29 Ch. Div. 448 (1885), A had obtained an 
injunction against B in litigation in Ireland; and, apparently, reformation of a lease had 
been denied to B. B later brought suit against A in England on the same transaction. A 
set up the Irish decree as res adjudicata. A and B then agreed upon a consent order by which 
B withdrew his claim for reformation, and A consented that the construction of the lease 
might be determined by the English court. 


18 Hughes v. Corneiius, 2 Shower 232 (1680); Lumby v. Quarry, 7 Mod. 9; differently 
an 1 Salk. 101, Holt K.B. 88, 2 Ld. Raym. 767 (1704); Hamilton v. Dutch East 
India Co., 8 Brown, Cases in Parliament 264 (1732); The Helena, 4 C. Rob. 3 (1801); 
Baring v. Clagett, 3 Bos. & Pul. 201 (1802); Castrique v. Imrie, L.R. 4 H. L.414 (1869, 
1870), affirming, Imrie v. Castrique, 8 C.B. (N.S.) 405 (1860); Minna Craig Steamship 
Co. v. Chartered Mercantile Bank, [1879] 1 Q.B. 460 (1897). 

19 Gould v. Webb, 4 El. & Bl. 933 (1855); Galbraith v. Grimshaw, [1910] A.C. 508 
(1910); Anantapadmanabhasivami v. Official Receiver, [1933] A.C. 394 (1933). 

20 Doglioni v. Crispin, L.R. 1 H.L. 301 (1866); Harvey v. Farnie, 8 App. Cas. 43 (1885); 
Pemberton v. Hughes, [1899] 1 Ch. 781 (1899); Bater v. Bater, [1906] Prob. 209 (1906). 

*1 Houlditch v. Donegal, 8 Bligh (N.S.) 301, 2 Cl. & F. 470 (1834) (suit in England, in 
chancery, to enforce trust in Irish land to pay debts; and for receiver, injunction, etc.; 
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After it was settled that some effect would be given to a foreign 
judgment, although it would not be treated as a domestic judgment, 
the conflicting interests of the judgment debtors and the judgment 
creditors kept putting before the courts the question of whether the 
foreign judgment would be only prima facie evidence of the claim ad- 
judged, or whether it would be conclusive; assuming that jurisdiction, 
freedom from fraud in procuring the judgment, and the like, were pres- 
ent. In spite of the fact that the earliest cases assumed that the foreign 
judgment was conclusive, it was later held in a number of cases that 
a foreign judgment for money only was prima facie evidence only of the 
claim adjudged.*? In a number of cases in which this view was expressed, 
however, there was no sufficient evidence to overcome the prima 
facie effect of the foreign judgment.** In the same case the different 
judges sometimes expressed inconsistent views on this question.” As 
more and more cases which raised this question were presented, more 
and more courts took the position that the foreign judgment for money 





decree in England; held that suit upon such decree may be brought in Ireland, although 
Lord Chancellor Brougham said that the English decree would not be conclusive). 


2 Walker v. Witter, 1 Dougl. 1 (1813) (plaintiff admitted that judgment was only prima 

facie — Houlditch v. Donegal Sineds of), 8 Bligh (N.S.) 301 (342), 2 Cl. & F. 
470 (1834). 

See Cammell v. Sewell, 5 H. & N. 728 (1860) affirming, Cammell v. Sewell, 3 H. & N. 
617 (1858). 

For a discussion of the effect of foreign judgments in the different common law nations, 
states, etc., see 2 Beate, Conriict or Laws, sections 429 et seq. (1935); 2 Biacx, Jupc- 
ments (2d ed.) sections 813 et seq. (1902); Cuzsuire, Private INTERNATIONAL Law, Ch. 
17 (1935); Dicey, Conruicr or Laws (4th ed.) Ch. 17, pp. 433 et seq. (1927); 3 Freeman, 
Jopoments (5th ed.) sections 1357 et seg. (1925); Goopricx, Conriict or Laws (2d ed.) 
sections 200 et seq. (1938); 6 Hatspury’s Laws or ENGLAND (2d ed.) pp. 324 et seq. (1932 
(Conflict of Laws, Part X); Piccorr, ForzicN JupGMENTS AND JuRIspIcTION (3d ed. 
(1908); RatTiGAN, Private INTERNATIONAL Law, sections 90 et seq. (1895); Reap, Recoc- 
NITION AND ENFORCEMENT OF ForREIGN JUDGMENTS IN THE Common Law UNiTs oF THE 
Britisse ComMoNWEALTH (11 Harvarp Stuprgs IN THE Conruict or Laws) (1938); RE- 
STATEMENT, ConrFLict or Laws, sections 429 et seq. (1934); (In RusTaTEMENT, JUDGMENTS 
(1942), the question of — judgments is generally not covered. See general scope note, 
pp. 1 et seq. For incidental references, see index); Story, Conriict or Laws(8th ed.) sections 
584 et seq. (1883); 2 Story, Tae Constitution or THE Unirep Sratss (5th ed.) sections 
1302 et seq. (1891); Taintor, Foreign Judgment in Rem: Full Faith and Credit v. Res Adjudicata 
in Personam, 8 University or PirrssurGH Law Review 223 (1942); Westiaxe, Private 
INTERNATIONAL Law, (7th ed.), sections 311 ef seq. (1925); Wotrr, Private INTERNA- 
TIONAL Law, sections 31 ef seg. (1945). 

See also, The Finality of Judgments in the Conflict of Laws, 41 Cotums1a Law Review 878 
(1941); Phillips, Recognition of Foreign Judgments in Actions in Personam, 45 COMMERCIAL 
Law Journat 352 (1940); Ross, ‘‘Full Faith and Credit’ in a Federal System, 20 Minne- 
sora Law Review 140 (1935); Wigmore, The Execution of Foreign Judgments, a Study in the 
International Assimilation of Private Law, 21 Itt1nois Law Review 1 (1926); Yntema, 
The — of Foreign Judgments in Anglo American Law, 33 Micuican Law Review, 
1129 (1935). 


3 Hall v. Odber, 11 East 118 (1809); Arnott v. Redfern, 3 Bing. 353 (1826) (See 2 Car. 
& fis - ); Guinness v. Carroll, 1 B. & Ad. 459 (1830); Robertson v. Struth, 5 Q.B. 
941 (1844). 


* Bayley v. Edwards, 3 Swanst. 703 (1792). 
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only, if otherwise valid, was conclusive as to the merits;”5 and it has 
been said that, while some of the earlier cases showed ‘‘some fluctuation 
and variety,’’ the conclusive nature of the foreign judgment ‘‘has be- 
come firmly established by a series of later cases.’’?® 

In striking contrast to the shifting of judicial opinion as to the effect 
to be given to a judgment for money only, the English courts have held 
consistently in the case of a decree in rem,”’ or a decree quasi in rem,?* 
or a decree which determines the domestic relations of the parties*® 
that such decree rendered by the courts of a foreign nation or of a dis- 
tinct subdivision of the British Empire will be treated, if otherwise 


valid, as conclusive of the merits. 
As is the case with a domestic judgment in rem, a foreign judgment 
in rem may be conclusive as to persons who took no part in the liti- 


*5 Tarleton v. Tarleton, 4 Maule & Sel. 20, (1815) (Ellenborough said that he ‘‘did not 
sit at Nisi Prius to try a writ of error in this case upon the proceedings in the court 
abroad."’); Martin v. Nicholls, 3 Sim. 458 (1830) (bill of discovery going to merits of orig- 
inal action; relief denied as foreign judgment is conclusive on merits); Henderson v. Hen- 
derson 6 Q.B. 288 (1844); and see, Simms v. Henderson, Henderson v. Henderson, 11 Q.B. 
1015 (1848) but compare Henderson v. Henderson, 3 Hare 100 (1843); Bank of Australasia 
v. Nias, 16 Q.B. 717 (1851); DeCosse Brissac v. Rathbone, 6 H. & N. 301 (1861); Van- 

uelin v. Bouard, 15 C.B. (N.S.) 341 (1863); Scott v. Pilkington, 2 Best & S. 11 (1862); 
ard v. Gray, L.R. 6 Q.B. 139 (1870). 

See, Phillips, Recognition of Foreign Judgments in Actions in Personam, 45 CoMMERCIAL 
Law Journat 352 (1940). 

26 Messina v. Petrococchino, L.R. 4 P.C. 144 (1872). 

27 Hughes v. Cornelius, 2 Show. 232 (1680) (condemnation of ship as enemy property 
though in fact neutral (English) property), held conclusive; Lumby v. Quarry, 7 a 
9, differently reported, 1 Salk. 101, Holt K.B. 88, 2 Ld. Raym. 767 (1704) (judgment in 
rem; condemnation of ship as not registered in England; action against judge of Admiralty 
court of Pennsylvania; decree held conclusive); Hamilton v. Butch East India Co., 8 
Brown, Cases in Parliament 264 (1732) Malacca court condemned ship for bringing Amphi- 
on (opium) into Malacca; action in Scotland for damages denied); The Helena, 4 C. Rob. 
3 (1801) (condemnation of ship by the Dey of Algiers); Baring v. Clagett, 3 Bos. & Pul. 
201 (1802) (decree condemning ship as English); Selene v. English and Scottish Marine 
Insurance Co., L.R. 4 Q.B. 676 (1869) (decree condemning ship assumed final as between 
owner and insurer; real question as to duty to deposit an amount of money in a fluctu- 
ating paper currency; United States paper money during war between the States); Castrique 
v. Imrie, L.R. 4 H.L. 414 (1869, 1870), affirming, Imrie v. Castrique, 8 C.B. (N.S.) 405 
(1860) (sale of ship for lien, which contrary to English law was held prior to English 
mortgage); Minna Craig Steamship Co. v. Chartered Mercantile Bank, [1879] 1 Q.B. 
460 G87) (captain of ship gave bill of lading for goods which were not put on board; 
by decree of German court, ship was sold to satisfy lien for such liability; decree held con- 
clusive in action by liquidator of steamship company, owner of ship, against owner of 
goods; although at English law, owner of ship not liable, for such act of oe English 
court says that it could not review German court's construction of German Statute.); Carr 
v. Fracis Times & Co., [1902] A.C. 176 (1901). 

See Cammell v. Sewell, 3 H. & N. 617 (1858); affirmed, Cammell v. Sewell, 5 H. & N. 
728 (1860). 

28 Gould v. Webb, 4 El. & BI. 933 (1855); Galbraith v. Grimshaw, [1910] A.C. 508 
(1910); Anantapadmanabhasivami v. Official Receiver, [1933] A.C. 394 (1933). 

29 Warrender v. Warrender, 2 Cl. & F. 488 (1835) (divorce); Doglioni v. Crispen, L.R. 
1 H.L. 301 (1866) (declaration of right to intestate succession of personalty at domicile 
of intestate); Harvey v. Farnie 8 App. Cas. 43 (1882) (Scotch divorce given effect; though 

ounds for divorce not sufficient in England); Pemberton v. Hughes, pes) 1 Ch. 781 

a (Florida divorce recognized though alleged irregularity in service); Bater v. Bater, 
[1906] Prob. 209 (1906) (divorce). 
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gation.*° A foreign judgment in garnishment is conclusive as between 
the garnisheed debtor and his creditor (the original defendant) al- 
though the original defendant was not within the jurisdiction, was not 
served, and took no part in the proceeding.*! Full effect is given to a 
foreign discharge in bankruptcy, if given by a court which has jur- 
isdiction to give it, even as against creditors who were not parties to 
the proceeding in bankruptcy.* 

A foreign judgment for money only does not merge the cause of 
action at English law. A plaintiff who has won a foreign action and 
who has obtained judgment therein, may bring an action in England 
upon the original cause of action, ignoring the foreign judgment, and 
taking the chance of recovering a larger amount.* If the judgment 
debtor, however, has satisfied the foreign judgment, he has extinguish- 
ed the claim; and no action can thereafter be brought upon such claim.* 

If the defendant in the foreign action won the case and obtained judg- 
ment in his favor, such judgment is a bar to a subsequent action brought 
in England by the defeated plaintiff upon the original claim.* 

In order to receive so complete and far reaching a recognition in the 
English courts, the foreign judgment must be rendered by a court 





30 Barzillai v. Lewis, 3 Dougl. 126 (1782) Cit was not clear what the French prize court 
held to be the basis of condemnation as a prize; Lord Mansfield said, ‘‘The sentence of 
the French court, whatever it means, is conclusive’’ as between owner and insurer); 
Baring v. Clagett, 3 Bos. & Pul. 201 (1802) (ship condemned as prize; decree conclusive 
as between owner and insurer); Stringer v. English and Scottish Marine Insurance Co., 
L.R. 4 na 676 (1869) (ship condemned as prize; decree conclusive as between owner 
and insurer). 

In Lothian v. Henderson, 3 B. & P. 499 (545) (1803), Lord Eldon said that, at the outset, 
the rule that the judgment of a prize court was conclusive as between the insurer and the 
insured, was wrong; but that it had become inveterate and could not be set aside. 


31 Gould v. Webb, 4 El. & Bl. 933 (1855); Galbraith v. Grimshaw, [1910] A.C. 508 
(1910); Anantapadmanabhasivami v. Official Receiver [1933] A.C. 394 (1933). 

While such order protects the garnisheed debtor of the original debtor as against his 
creditor (the original debtor), it does not determine rights as between the attachin 
" creditor and the assignee in bankruptcy of the original debtor. Phillips v. Hunter, 2 H. 
Bl. 410 (1795). 

% Quin v. Keefe, 2 H. Bl. 553 (1795) (obiter; plea held to be bad in form); Potter v. 
Brown, 5 East 124 (1804). 


33 Hall v. Odber, 11 East 118 (1809) (action in England on foreign judgment and on 
original cause of action); Plummer v. Woodburne, 4 Barn. & Cress. 625 (1825) (judgment 
in court of St. Christopher for one penny; English court said that the record did not show 
that the St. Christopher judgment was 2 merger in St. Christopher; therefore not a merger 
in England); Smith v. Nicolls, 5 Bing. (N.C.) 208 (1839) (doubtful if judgment a merger 
where rendered); Australasia Bank v. Harding, 9 C.B. 661 (1850) (judgment in New South 
Wales against one member of association; in England, against another). 

% Barber v. Lamb, 8 C.B. (N.S.) 95 (1860); Taylor v. Hollard, [1902] 1 K.B. 676 (1902) 
(creditor got judgment in England for fifteen thousand pounds; creditor sued debtorfon 
judgment in the South Africa Republic; got judgment for nine thousand pounds, the excess 
oie held to be usury, and the South African Republic feeling free to review English 
—_—” South African judgment paid; held to Fe a satisfaction of the English judg- 
ment). 


% Ricardo v. Garcias, 12 Cl. & F. 368 (1845). 
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that the English courts will recognize as such.*® However, the English 
courts do not insist upon a separation of governmental powers in for- 
eign countries governed by despots; and the decree of the despot is 
recognized as the decree of a court if he is, in fact, the court in his 
country.*7 

The foreign court must have jurisdiction to render the judgment 
in question; jurisdiction measured by common law and equity theories 
of jurisdiction, rather than by the theories which control in the coun- 
try in which the foreign judgment is rendered. If the judgment is one 
in personam, the defendant must have been domiciled in such country, 
or served there with process, and the like. Otherwise the English 
courts will not recognize it.** In none of these cases did the non-resident 
defendant enter his appearance. In a case in which he did, effect was 
given to the foreign judgment.*® No effect is given to a foreign divorce 
if the parties were not domiciled in the country in which such divorce 





36 Beak v. Thyrwhit, 3 Mod. 194 (1688), sub nomine Beake v. Tyrrell, 1 Show., K.B. 6 
(1688), Holt, K.B. 47 (1688); sub nomine Beak v. Tyrrell, Carth. 31 (1688); sub nomine 
Beake v. Tirrell, Comb. 120 (1689) (trover for ship and goods; plea that ship and goods 
were condemned by a court, not stating the cause of condemnation, the country whose 
court it was or the judges who composed it; held, insufficient; apparently an attempt by 
the East India Company of England to pcg competition by having the ship and goods 
of the competitor condemned by one of their ‘‘admirals’’); The Flad Oyen, 1 C. Rob. 134 
(1799); see 8 T.R. 270 note (French consul at Norway ordered ship sold as prize); The 
Segredo, otherwise The Eliza Cornish, 1 Spinks, Eccl. & Admir. 36 (1853) (sale by director 
of custom house at Fayal); The Griefswald, Swab. 430 (1859) (judgment of court of 
Prussian Consul at Constantinople; must show authority by treaty or by usage. 


37 The Helena, 4 C. Rob. 3 (1801) (sale by the Dey of poems the leader of one of the 
pirate strongholds); Carr v. Fracis Times & Co., [1902] A.C. 176 (1901). 


38 Buchanan v. Rucker, 9 East 192 (1808) (judgment of Tobago; defendant not domiciled 
in Tobago; not served in Tobago; no claim that he entered appearance in Tobago; held 
that the Tobago judgment was a nullity); Power v. Whitmore, 4 M. & S. 141 (1815) 
(suit in Portugal for contribution and general average, including wages during delay for 
repairs; insurer not a party; held, insurer not bound by decree); Ferguson v. Mahon, 11 
Adolph & El. 179 (1839); General Steam Navigation Co. v. Guillou, 11 M. & W. 577 
(1843); Schibsby v. Westenholz, L.R. 6 Q.B. 155 (1870) (defendant not domiciled in 
France, where judgment was rendered; not served there; not present there; no effect given 
to French judgment); Rousillon v. Rousillon, 14 Ch. D. 351 (1880) (French judgment; 
defendant a non-resident alien who was not served in France); Sirdar Gurdyal Singh 
v. Rajah of Faridkote, [1894] A.C. 670 (1894); The Challenge, [1904] Prob. 41 (1903) 
(ship seized in Belgium; action in France; owners not domiciled in France and not served 
in France; no effect given by English court to French judgment, although treaty between 
France and Belgium for reciprocal enforcement of judgments); Emanuel v. Symon, [1908] 
1 K.B. 302 (1907) reversing Emanuel v. Symon, (1907) 1 K.B. 235 (1906) (action in Aus- 
tralia; defendant domiciled in England, and there served). 


See Smith v. Nicolls, 5 Bing. (N.C.) 208 (1839). 

See also Phillips v. Batho, [1913] 3 K.B. 25 (1913) where service upon a co-respondent 
in England, in a divorce suit in India, was held to be authorized by Act of Parliament 
and to confer jurisdiction upon the Indian court; so that the English courts would rec- 
ognize such judgment. 

Important as jurisdiction is in determining the validity of a judgment, domestic or 
foreign, limitations of time and space prevent any detailed discussion of the subject. 


39 DeCosse Brissac v. Rathbone, 6 H. & N. 301 (1861). 
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was given.*® However, if the parties are domiciled in the country in 
which a foreign divorce has been decreed, the English courts will 
recognize such divorce, even though it would, perhaps, have had no 
effect in the country in which it was rendered because the process was 
made returnable in less time than was provided by statute.*! A foreign 
discharge in bankruptcy will not be recognized as a bar of a debt which 
was contracted in England and which was there payable.‘ No effect 
will be given to a decree of a prize court if the court had no juris- 
diction. * 

As equity has enjoined a successful party from enforcing a domestic 
judgment which he has obtained by a fraudulent abuse of procedure, 
so it has enjoined a successful party who has obtained a foreign judg- 
ment by fraud in the procedure, ** even if such judgment is rendered in 
a country which does not know or understand our dual system of com- 
mon law and equity and which has no sympathy with our method of 
giving relief against this kind of fraud.** Under the earlier procedure, 
a separate suit in equity by the defrauded party was necessary.**® Under 
modern procedure he may, and ordinarily should, raise the question by 
setting up the equitable defense by answer or plea in the action on the 
judgment.*? 

A decree or order of a foreign court will not be given effect by an 
English court if it is not a final judgment which ends the litigation in 





40 Shaw v. Gould, L.R. 3 H.L. 55 (1868). 

Under the statute 1 Jac. 1, C. 11, an English marriage could not be dissolved by a 
foreign divorce. Sugden v. Lolley, 2 Cl. & F. 567 (1812); Rex v. Lolley, Russ. & R. 237 
(1813) (bigamy); McCarthy v. Decaix, 2 Russ. & M. 614 (1831) (involving property 
rights). 

41 Pemberton v. Hughes, [1899] 1 Ch. 781 (1899) (statute required ‘‘ten clear days” 
only nine allowed; opinion of experts was in conflict as to whether such violation of 
statute was jurisdictional or not.) 


42 Smith v. Buchanan, 1 East. 6 (1800); Lewis v. Owen, 4 Barn. & Ald. 654 (1821). 


48 The Flad Oyen, 1 C. Rob. 134, 8 T.R. 270 n (1799) (the French counsul in Norway 
condemned a vessel as a prize; perhaps the existence of a court rather than its jurisdiction 
was involved). 

4 Price v. Dewhurst, 8 Sim. 279 (1837), affirmed, Price v. Dewhurst, My. & Cr. 76 
(1838) (the fraud was the personal interest of the judge in the case); Bank of Australasia 
v. Nias, 16 Q.B. 717 (1851) Cobiter); Reimers v. Druce, 23 Beav. 145 (1856, 1857) Cobiter); 
Cammell v. Sewell, 3 H. & N. 617 (1858), affirmed, Cammell v. Sewell, 5 H. & N. 728 
(1860) Cobiter); Godard v. Gray, L.R. 6 Q.B. 139 (1870) (obiter); Messina v. Petro- 
cocchino, L.R. 4 P.C. 144 (18725 Cobiter); Ochsenbein v. Papelier, L.R. 8 Ch. App. 695 
(1873); Abouloff v. Oppenheimer & Co., 10 Q.B.D. 295 (1882) (even if question of fraud 
a a consideration of the merits; plaintiff had possession of goods for which he was 
suing). 

4 Bowles v. Orr, 1 Y. & C. Exch. 461 (1835); Vadala v. Lawes, 25 Q.B.D. 310 (1890) 
(question of merits involved; genuine bills of exchange and forged bills *‘shuffled’’ about). 


46 Bowles v. Orr, 1 Y. & C. Exch. 461 (1835). 
‘7 Ochsenbein v. Papelier, L.R. 8 Ch. App. 695 (1873). 
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question.** While a foreign Admiralty decree which condemns a vessel 
may be conclusive, even as between insurer and insured, as to the facts 
which are distinctly found to exist and which are the basis of the de- 
cree*® it will not be conclusive as to facts which are not so found to 
exist.5° However, a finding that the capture is good and lawful has 
been held equivalent to a finding that the property is enemy property.*! 
The truth is that the decisions of the French prize courts almost drove 
the English courts to repudiate their theory of the proper effect of 
the foreign judgment in rem;* as it drove Sir William Scott (later Lord 
Stowell) to declare that the French prize decisions had become so 
notorious that he would allow salvage for rescuing neutral property 
from the French,** although in former cases salvage was denied on the 
ground that the captor would return neutral property to its owner. 

If the judgment is otherwise unobjectionable, the fact that the judg- 
ment debtor could have had a rehearing on the merits in the court by 





48 Jurado v. Gregory, 2 Keble 511 (1669), 2 Keble 610 (1670), 1 Sid. 418 (1669) (Pro- 
hibition against summary enforcement by Admiralty of Spanish interlocutory decree); 
Newland v. Horseman, 1 Vern. 21 (1681) (Spanish judgment for freight less damages; 
damages not ascertained; held, plaintiff may bring action in England for freight; probably 
he could do so at modern law even if judgment were final; see, ante, note 33); Paul v. Roy, 
15 Beav. 433 (1852) (interlocutory Scotch decree); Patrick v. Shedden, 2 El. & BI. 14 
(1853) (Scotch judgment for costs; principal case appealed; trial court had power to recall 
or modify judgment for costs ol meu determined); Mutrie v. Binney, 35 Ch. Div. 
614 (1887) (suit in Honduras for accounting; decree that there be an accounting; no 
accounting had); Nouvion v. Freeman, 15 App. Cas. 1 (1889) (judgment in summary 
preliminary hearing; either party entitled as a right to a full hearing on the merits). 

See, The Finality of Judgments in the Conflict of Laws, 41 Cotumsta Law Review 878 (1941). 


49 See, ante, note 30. 

50 Bernardi v. Motteux, 2 Dougl. 575 (1781) (condemnation by a French prize court for 
loss of papers and because cargo was consigned to an enemy does not establish enemy 
character of ship); Calvert v. Bovill, 7 T.R. 523 (1798); Christie v. Secretan, 8 T.R. 192 
(1799); Bird v. Appleton, 8 T.R. 562 (1800) (condemnation by French prize court on 
ground of violation of certain French ordinances such as irregularity in list of crew, does 
not establish enemy character of ship); Pollard v. Bell, 8 T.R. 434, (1800) (condemnation 
by a French prize court for violation of French ordinance, as that captain was a Scotchman 
and therefore an enemy, does not establish enemy character of ship); Price v. Bell, 1 
East 663 (1801) (condemned for violation of French ordinances does not establish enemy 
character of ship); Baring v. Clagett, 3 Bos. & Pul. 201 (1802); Fisher v. Ogle, 1 Camp. 
418 (1808) (French prize court speaks of borrowing American flag and passport to mask 
English property; no finding that this property was English); Dalgleish v. Hodgson, 
7 Bing. 495 (1831) (vague statement about breaking blockade); Hobbs v. Henning, 17 
C.B. (N.S.) 791 (1864) (finding by United States prize court of voyage to Mexico; no 
finding that ultimate destination was the Confederacy). 

“Like other French sentences it states many reasons but draws no consequences from 
those reasons."’ Baring v. Clagett, 3 Bos. & Pul. 201 (1802). 

51 Saloucci v. Woodmass, 3 Dougl. 345 (1784) (goods warranted neutral). 

52 *'T yield to the cases cited (showing that English courts will presume that the decrees 
of foreign Courts of Admiralty are rion, and I will not make any exception at present of 


the proceedings of the French Courts of Admiralty."’ Calvert v. Bovill, 7 T.R. 523 (1798). 
““We show a sufficient respect for French sentences if we attach credit in our Courts to 
what they distinctly say. It is often painful to go this length, considering the piratical 
way in which they proceed."’ Fisher v. Ogle, 1 Camp. 418 (1808). 
53 The War Onskan, 2 C. Rob. 299 (1799). 
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which the judgment was rendered,* or that the judgment debtor has 
appealed the case,®* or obtained a stay of execution,** does not keep the 
judgment from being final. The English courts give effect to such judg- 
ments. 

The grounds upon which the enforcement of a foreign judgment has 
been resisted successfully, which have thus far been considered, amount 
in effect to denials of the existence of a valid foreign judgment. There 
are a number of other grounds upon which it has been attempted to 
resist the enforcement of a foreign judgment, which concede the exist- 
ence of the foreign judgment. One of these is the claim that the foreign 
judgment is erroneous. The error may be an error as to the law of the 
state in which the judgment is rendered. There is a little authority for 
holding that such error makes the foreign judgment unenforceable,*’ 
but the great weight of authority is that such judgment will be enforced 
even though erroneous.®** The error may be an error as to the law of the 
state in which it is sought to enforce such foreign judgment, the courts 
of the state in which such judgment was rendered having attempted to 
apply the law of such other state but having erred therein. Here, again, 
there is a little authority for holding that such error makes the foreign 
judgment unenforceable,®® but the great weight of authority is that 
that such judgment will be enforced even though erroneous. *®° 





54 Vanquelin v. Bouard, 15 C.B. (N.S.) 341 (1863). 
55 Scott v. Pilkington, 2 Best & S. 11 (1862) (though equity may stay execution). 
56 Hall v. Odber, 11 East 118 (1809). 


57 Meyer v. Ralli, 1 L.R.C. P.D. 358 (1876) (erroneous decree that cargo is a total loss, 
decree not recognized in action against insurer). 

While it was assumed that error might be shown, judgment creditor's delay of thirteen 
years in enforcing the judgment was held to prevent him from recovering. Reimers v. 
Druce, 23 Beav. 145 (1856, 1857). 

It has been queried whether a foreign judgment would be recognized if it were erroneous; 
and if no appeal would lie to a court which was certain to administer justice. Henderson 
v. Henderson, 3 Hare 100 (1843). 

It is said that error must appear “‘very clearly’’ to prevent the enforcement of the foreign 
judgment. Becquet v. MacCarthy, 2 Barn. & Ad. 951 (1831). 


58 DeCosse Brissac v. Rathbone, 6 H. & N. 301 (1861); Scott v. Pilkington, 2 Best & S. 
11 (1862); Dent v. Smith, L.R. 4 Q.B. 445 (1869) (Russian consular court had no expert 
in Russian law; used expert in French law; probably error); Minna Craig Steamship Co. v. 
Chartered Mercantile Bank, [1897] 1 Q.B. 460 (1897); Pemberton v. Hughes [1899] 1 
Ch. 781 (1899). 

59 Novelli v. Rossi, 2 B. & Ad. 757 (1831) (the English court refused to recognize a 
French judgment, saying, **. . . the law of England is misinterpreted"’; possibly a case of 
contemptuous disregard, though not so termed). 


60 Tarleton v. Tarleton, 4 Maule & Sel. 20 (1815); Castrique v. Behrens, 3 El. & El. 709 
(1860, 1861); Castrique v. Imrie, L.R. 4 H.L. 414 (1870 affirming Imrie v. Castrique, 8 C.B. 
(N.S.) 405 (1860) (error as to English law of maritime liens); Godard v. Gray, L.R. 6 
Q.B. 139 (1870) (error as to the effect of contractual penalties in English law). 


“In truth the plaintiff asks an English court to sit as a court of appeal from the French, 
which is not the province of an English court.’’ Castrique v. Imrie, L.R. 4 H.L. 414 
(1870) affirming Imrie v. Castrique, 8 C.B. (N.S.) 405 (1860). 








280 WISCONSIN LAW REVIEW [Vol. 1948 


Another ground for resisting the enforcement of a foreign judgment 
is the claim that the foreign court knew what was the law of state in 
which it is sought to enforce such judgment and knew that such law 
should apply, but that it disregarded such law contemptuously. There 
is but little authority on this question, but what English authority 
there is holds very emphatically that English courts will not recognize 
or enforce such a foreign judgment.* 

It has been said that a foreign judgment will not be enforced if con- 
trary to natural justice. If this means that the foreign judgment will 
not be recognized if the foreign court does not have jurisdiction to 
render the judgment, the English cases do so hold.® If it means that 
a foreign judgment which has been rendered by a court which has 
jurisdiction to render it will not be enforced if it is contrary to 
natural justice, there are plenty of obiter which can be cited,® but little 
direct authority.** Indeed some foreign judgments which seem rather 
harsh have been recognized® if the court had jurisdiction and there was 


no fraud in the procedure. 
It has been said that a penal judgment will not be enforced. In the 


adjudged cases, this also seems to be obiter; as the court is speaking of 
judgments which are not penalties in the international sense;** or of 
penal laws,®’ and not of penal judgments. 


*! In Simpson v. Fogo, 1 H. & M. 195 (1862, 1863), 1 J. & H. 18 (1860), a valid mort- 
age was given in England on an English ship; the ship was sold in a proceeding before a 
oeatene court; the court refused to recognize such mortgage; the ship was taken to Eng- 
land; the mortgagee brought action to enforce such mortgage; the English court refused to 
recognize such Louisiana decree as being made in contemptuous disregard of English law. 
See Liverpool Marine Credit Co. v. Hunter, L.R. 3 Ch. App. 479 (1868), where the 
mortgagee of an English ship gave bonds to secure the creditors when the Louisiana court 
refused to recognize his mortgagee. The English court of equity refused to enjoin the 
general creditors from enforcing such bonds. 

In Godard v. Gray, L.R. 6 Q.B. 139 (1870), it was held that a foreign judgment rendered 
in error as to English law will be enforced but it was said that perhaps such judgment 
would not be caleeet if the foreign court ‘has knowingly and perversely disregarded 
the rights given to an English subject by English law.”’ 

2 Buchanan v. Rucker, 1 Campb. 63 (1807); Schibsby v. Westenholz, L.R. 6 Q.B. 
155 (1870). 

63 Douglas v. Forrest, 4 Bing. 685 (1828); (debtor not shown to have lost his domicile 
in Scotland, of which nation he was a subject); Bank of Australasia v. Nias, 16 Q.B. 
717 (1851); Messina v. Petrococchino, L.R. 4 P.C. 144 (1872); Pemberton v. Hughes, 
[1899] 1 Ch. 781 (1899). 

64 Price v. Dewhurst, 8 Sim. 279 (1837), affirmed, Price v. Dewhurst, My. & Cr. 76 
(1838) (party in interest was judge; spoken of as fraud). 

5 The Helena, 4 C. Rob. 3 (1801); Liverpool Marine Credit Co. v. Hunter, L.R. 3 Ch. 
App. 479 (1868) (Louisiana decree, refusing to recognize mortgage on ship); Carr v. Francis 
Times & Co. [1902] A.C. 176 (1901) (decree of despot whose will was law; the English 
court said that it could not go behind the decree and say that the Sultan was wrong in 
his explanation of his own law). 

66 Huntington v. Attrill, [1893] A.C. 150 (1892). 

See Banco de Viscaya, Don Alfonso de Bourbon y Austria [1935] 1 K.B. 140 (1934), 
in which the English court refused to recognize a Spanish decree, confiscating the per- 
sonal property of the former King; the funds in question being in England. 

67 Folliott v. Ogden, 1 H. Bl. 135 (1789), affirmed, Ogden v. Folliott, 3 T.R. 726 (1790). 
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It thus seems that England enforces foreign judgments with great 
regularity if jurisdiction is present and fraud in the procedure is absent, 
except for the ‘“‘contemptuous disregard”’ theory, and except for some 
obiter which may, some day, solidify into real rules of law, or may 
prove to be purely pious aspirations which vanish into thin air. At 
any rate, the English courts have always asserted their power, their 
right, and their duty to refuse to enforce a foreign judgment, if it was 
too harsh, too unfair, too unjust; and this as measured by English 
standards. In spite of this, they have said, ‘‘we give entire faith and 
credit’’ to judgments which they hold to be conclusive as to the mer- 
its;** and they have said that they gave a ‘‘full and binding effect 
to such judgments.’’®® It would seem that these are common law forms 
of stating common law principles; not paraphrases of that clause of 
the constitution of the United States which prescribes the effect which 
each state of the Union must give to judgments of sister states. The 
close resemblance between the common law principle and the consti- 
tutional provision suggests a common origin; a common origin which, 
as yet, remains unknown.”° 

After all, what is the basic reason for giving any effect to a foreign 
judgment? Some of the English cases have said that foreign judgments 
should be recognized on the theory that the rendition of a foreign 
judgment created a lega! obligation which ought to be enforced in every 
other civilized country.”! In other cases the recognition and enforce- 
ment of foreign judgments is said to be based on comity,’? meaning, 





68 Phillips v. Hunter, 2 H. Bl. 402 (410) (1795) (Chief Justice Eyre, dissenting on an- 
other question). 


69 Power v. Whitmore, 4 M. & S. 141 (1815), quoted in Messina v. Petrococchino, 
L.R. 4 P.C. 144 (1872). 

( 70 See Ross, ‘‘Full Faith and Credit’ in a Federal System, 20 Minnesota Law Review 140 
1936). 

7 Russell v. Smyth, 9 M. & W. 810 (1842) (the court said that ‘‘parties liable (on for- 
eign judgments) are bound in duty to satisfy them.’’); Godard v. Gray, L.R. 6 Q.B. 139 
(1870) (it is said that if comity were the basis of the enforcement of a foreign judgment, 
the English courts could not even consider questions of mistake, error, etc.). The basis 
is said to be not comity but obligation. Schibsby v. Westenholz, L.R. 6 Q.B. 155 (1870); 
quoted in Meyer v. Ralli, 1 C.P.D. 358 (1876). 


72 ** |. . it is against the law of nations not to give credit to the judgment and sentences 
of foreign countries.’’ Cottington v. Gallina, (1678) in note to Kennedy v. Cassillis (Earl) 
2 Swanst. 313 (326). 

“*... the comity due from the Courts in one country to those in another induces them to 
give credit to each other's acts. . The French Courts seem in this instance to have 
ceeded on Algerine (nay or worse) principles; because they professed to proceed conti 
to law, but in reality, made the law a stalking horse for an act of piracy. But I cannot 
now question the legality of their decision. I am bound to decide according to the law...” 
Geyer v. Aguilar, 7 T.R. 681 (1798) (as between insurer and insured). 

Recognition of foreign judgments is said to rest upon comitas gentium. Alves v. Bun- 
bury, 4 Camp. 28 (1814). “*By the comity which is paid by us to the judgment of other 
Courts abroad of competent jurisdiction, we give a full and binding effect to such judg- 
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apparently, the rules of conflict of laws. Possibly these explanations 
are only different statements of the same theory; differing because the 
different observers are looking at different sides of the same shield. 

In 1920, Parliament provided for the reciprocal enforcement of judg- 
ments in the United Kingdom and in other parts of His Majesty’s 
dominions, if His Majesty was satisfied that such part of his dominions 
had enacted reciprocal legislation, by providing for registration of 
such judgments; an action to be brought upon the judgment only if 
registration is refused or the court so orders. Exceptions are made in 
cases of lack of jurisdiction, fraud or appeal; and in cases in which the 
registering court could not have entertained an action upon the original 
cause of action for reasons of public policy or for some similar reason.” 
Thirteen years later, Parliament provided for extending the registration 
provisions to foreign countries by order of His Majesty if he shall be 
satisfied that substantial reciprocity of treatment is assured in such 
countries. No action can be brought in England upon a foreign judg- 
ment which comes within the terms of such legislation.” 


III 


Departing from the order of time, let us next consider briefly, the 
treatment of foreign judgments by the common law states other than 
England and the United States. 

As England was the older state, the greater state, the parent state, it 
would be only natural if the law of England had great influence upon 
the law of her colonies, dominions, etc., in this case as in most other 
cases; and this is just what has happened. When the common law began 
to develop in these English colonies, other than those which were, 
later, to form the United States, England was committed to the doctrine 
that a foreign judgment or decree for money only could be enforced 
only by bringing an action in the courts of England upon such foreign 
judgment and the colonies have acquiesced in this theory so completely 
that, except where modified by statute, the question seems never to 
have been presented for adjudication. 

Some of the legislatures of various dominions of the Britsh Empire 
have indicated a preference for a procedure somewhat more summary 
than the conventional method of an action at law. Some statutes have 
been passed, and others have been proposed, which provide for filing 





ments... '’ Power v. Whitmore, 1 M. & S. 150 (1815), quoted in Messina v. Petrococchino, 
L.R. 4 P.C. 144 (1872). 

It is **. . . the great rule of all civilized countries among each other.’’ Houlditch v. 
Donegall (Marquess of), 2 Cl. & F. 470 (1834). 

7310 &11 Geo. 5, c. 81, part II; 58 L.R. Statutes, 553 (1920). 

1423 Geo. 5, Ch. 13; 72 L.R. Statutes, 143 (1933). 
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a statement of the essential facts, and a recital of the judgment under 
the seal of the court by which it was rendered. Notice is then given to 
the judgment debtor to show cause why execution should not issue.75 
Lack of jurisdiction’® and fraud in the procedure may be shown. No 
common law rights are taken away from the judgment debtor; and, 
it would seem, things are speeded up somewhat for the judgment 
creditor. 

When the common law began to develop in the English colonies, 
other than those which were, later, to form the United States, England 
was committed to the doctrine that a judgment of a foreign nation, 
whether in personam, in rem, quasi in rem, or determining the domestic 
relations of the parties thereto, was conclusive as to the merits. If the 
court which rendered the judgment had jurisdiction to render it; if 
there was no fraud in the procedure; and, perhaps, if free from one or 
two other objections which have already been discussed,”7 no attack 
upon such judgment could be made. Accordingly, in these colonies, 
dominions, etc., except where the common law has been changed by 
statute, a foreign judgment, whether in personam, in rem, quasi in rem, 
determining the domestic relations of the parties, or of any other kind 
whatever, is held to be conclusive if jurisdiction exists and if fraud in 
the procedure is absent; and the courts in which it is sought to enforce 
a foreign judgment will not permit any inquiry into the merits,’*® sub- 
ject, as at English law, to one or two possible qualifications. 





7 See Reciprocal Enforcement of Judgments, 16 New ZEALAND Law Journat 190, 263 (1940); 
Garneau, Reciprocity and Similarity of Enforcing Judgments in the different Provinces, 25 Ca- 
NADIAN Bar AssoctATION ProcegpiNcs 112 (1941). 

See Cathie v. Bond, [1920] Victorian L.R. 398 (1920), where execution on a foreign 
judgment was refused; creditor wished execution to recover expense of levying a prior 
execution in a foreign country. 

76 Wallace v. Bastings, 18 New Zealand L.R. 639 (1899). 


77 See II, herein. 

78 Australia. United Service Insurance Co. (In Liquidation) v. Lang, 35 New South 
Wales State R. 487 (1935) (decree of state which created corporation; decree dissolved 
corporation; decree held final in other state); Eveleen Silver-Mining Co. v. Padman, 
[1899] South Australian L.R. 56 (1898), (an order made in New South Wales to pay 
calls on corporate stock was enforced in South Australia); In re E. & B. Chemicals and 
Wool Treatment Proprietary, Limited, [1940] South Australia State R. 267 (1940) (decree 
of Victoria, winding up a Victorian corporation and rendering judgment for calls; held 
conclusive in South Australia); Jamieson v. Robb, 7 Victorian L.R., Cases at Law, 170 
(1881) (judgment in favor of the liquidator of a corporation against a shareholder). 

Canada. Harbican v. Kennedy, [1937] 2 Dominion Law R. 541 (1937) (cognovit judg- 
ment; taken in Illinois where note was made); Bedell v. Gefaell, [1938] 4 Dominion Law 
R. 467 (1938) (judgment for money); Boyle v. Victoria Yukon Trading Co., 9 British 
Columbia 213 (1902) (judgment for money; by default); Van Every v. Grant, 21 Upper 
Canada Q.B. 542 (1862) (admiralty; maritime lien); Court v. Scott, 32 Upper Canada 
C.P. 148 (1881) (judgment for money); Ritter v. Fairfield, 32 Ont. 350 (19005 Ccognovit 
judgment, taken in Pennsylvania after maker had acquired another domicile); Cromarty 
v. Cromarty, 38 Ont. L. 481, 11 Ont. W.N. 342, 413 (1917), appeal dismissed, C. v. C 
39 Ont. L. 571, 12 Ont. W.N. 253(1917) (parties married in Ontario when domiciled there; 
then domiciled in Illinois; Illinois divorce; held that Ontario courts will recognize IIl- 
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In the past, the legislative department seems to have had less liking 
for foreign judgments than the judicial department. An occasional 
statute made a foreign judgment prima facie evidence only.7® Under 
such a statute in Ontario the judgment debtor might plead and prove 
any defense that might have been pleaded and proved in the original 
action. If he did so, the Ontario courts would consider the merits of 
the case; the foreign judgment not being conclusive.*° If the judg- 
ment debtor did not plead and prove such defense, the Ontario courts 
would enforce the foreign judgment. *! Eventually the Ontario statute 
was repealed. Its repeal was held not to apply to actions then pending ® 
even if the judgment debtor had not then filed his plea. ** Such a statute 
in Nova Scotia was held to protect only judgment debtors who were 
domiciled in Nova Scotia. * 

As in England, a foreign judgment does not merge the cause of ac- 
tion.** Probably, however, if the foreign judgment were satisfied, it 
would discharge the original cause of action, as in England. 

In the common law subdivisions of the British Empire, as in England, 
a foreign judgment, in order to be a judgment must be rendered by a 
court which has jurisdiction to hear such case and to render such judg- 
ment. ** The ideas of jurisdiction are very likely to be those of the court 
before which it is sought to enforce the foreign judgment.*’ Probably 
more attention is paid to statutory extensions of jurisdiction if like 
the statutory provisions of the forum than is paid by the English 





inois divorce); see also C. v. C., 33 Dominion L.R. 151 (1917); Rex v. Hamilton, 22 Ont. 
L. 484, 2 Ont. W.N. 394, 20 Am. Cas. 868 (1919) (decree of divorce in Indiana awarding 
custody of children to mother; given such effect in Ontario that father is liable crimi- 
nally for unlawfully taking, etc., such children from mother); Solmes v. Stafford, 16 Ont. 
Pr. 78 (1893) (judgment for money); Paisley v. Broddy, 11 Ont. Pr. 202 (1885) (decree in 
equity; money only). 

79 International &c Corporation v. Great Northern West Central Railway Co., 9 Manit. 
147 (1893); British Linen Co. v. McEwan, 8 Manit. 99 (1892); see 6 Manit. 292 (1889) 
Corse v. Moon, 22 Nova Scotia 191 (1890). 

8° Waydell v. Provincial Insurance Co., 21 Upper Canada Q.B. 612 (1862); Barned’s 
Banking Co. v. Reynolds, 40 Upper Canada Q.B. 435 (1877). 

81 Manning v. Thompson, 17 Upper Canada C.P. 606 (1867). 

8? Barned's Banking Co. v. Reynolds, 40 Upper Canada Q.B. 435 (1877). 

83 Fowler v. Vail, 4 Ont. App. 267 (1879); allowing, in part, appeal from Fowler v. Vail, 
27 Upper Canada C.P. 417 (1877). 

8 Law v. Hansen, 25 Canada Sup. Ct. 69 (1895) (judgment debtor domiciled in Sweden). 

85 Trevelyan v. Myers, 26 Ont. 430 (1895). 

86 Regina v. M'Leod, 11 L.R. New South Wales 218 (1890) (divorce in New Mexico; 
parties not domiciled there; court of New South Wales will not recognize divorce). 

87 In re E. & B. Chemicals & Wool Treatment Proprietary, Limited, [1940] South Aus- 
tralia State R. 267 (1940) (Victoria court held to have jurisdiction to render judgment for 
calls against non-resident stockholders who were not domiciled in Victoria); Jamieson 
v. Robb, 7 Victorian L.R. 170 (1881) (Scotch decree winding up a Scotch corporation held 
binding on one who was domiciled in Scotland when he became a shareholder, but who 
was domiciled in Victoria when the winding up suit was brought, and who was not 
served, etc., in Scotland). 
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courts. ®® Under appropriate legislation, a judgment which is recovered 
in the courts of a province, dominion, etc., in which a contract is, by 
its terms to be performed will be recognized in other provinces, etc., 
although jurisdiction of the defendant was not obtained except by 
service upon him outside of the province, etc., in which such judgment 
was recovered. *® If, however, only a part of such contract is to be per- 
formed in the province, etc., in which such judgment is recovered upon 
such service, the judgment will be recognized in other provinces, etc., 
if restricted to recovery for failure to perform the part of the contract 
which was to be performed in the province, etc., in which such judg- 
ment was recovered, but it will not be recognized in other provinces, 
etc., if it is, in part, for failure to perform a part of the contract which, 
by its terms, was to be performed elsewhere. °° 

In other respects, the common law theories of jurisdiction generally 
prevail. If a non-resident defendant is served within the territorial 
limits of the state, etc., in which the judgment is recovered" or if he 
voluntarily enters his appearance in such action,® the judgment will 
be recognized in other states, etc. If the defendant is not domiciled in 
the state in which the judgment is recovered, is not served therein 
and has not submitted to its jurisdiction, the judgment will not be 
recognized in other states. 

In one rather striking case, Canada has refused to recognize a theory 
of jurisdiction which is in force in the United States. Human beings 
and corporations, including insurance companies, like to be present 
in a state to make money and to collect their profits, but at the same 
time and at the same place to be outside of such state for the purpose of 
not being compelled to meet their obligations. Florida has attempted 
to stop this sort of thing in the insurance game by a statute which pro- 
vided that one who delivers policies for an insurance company or pro- 
cures applications for insurance or makes other contracts or collects 

88 See Schibsby v. Westenholz, L.R. 6 Q.B. 155 (1870). 

*° Court v. Scott, 32 Upper Canada C.P. 148 (1881) (accommodation note, delivered 
in Ontario; ayable i in outer: value given in Quebec; action in Quebec; maker served in 
Ontario; judgment recognized in Ontario). 


°° Moritz v. Canada Wood Specialty Co., 17 Ont. L.R. 53, 11 Ont. Weekly R. 1048 
(1907), appeal dismissed, Canada Wood Specialty Co. v. Moritz 42 Canada S.C. 237 (1908). 

91 Warrener v. Kingsmill, 8 Upper Canada 2 B. 407 (1852), shpat dismissed, Kingsmill 
v. Warrener, 13 Upper Canada 3. B. 18 (1856). 

% Victorian Phillip-Stephan Photo. Litho. &c Co. v. Davis@h#New South Wales L.R. 
257 (1890); Re Williams, 2 Nicholls & Stops (Tasmania) 183 (1904); Bedell v. Gefaell, 
aot 4 Dominion Law R. 467 (1938) (cognovit); Solmes v. — 16 Ont. Pr. 8 

1893 

See also, Warrener v. Kingsmill, 8 Upper Canada ~ 407 (1852), appeal dismissed, 
Kingsmill v. Warrener, 13 Upper Canada Q.B. 18 (1856 

%8 Wallace v. Bastings, 18 New Zealand L.R. 639 (1889); Mainden v. Marwedel, 5 
Queensland Supreme Court L.R. 152 (1878) (action in New South Wales; service in Queens- 
land on one there domiciled; judgment not recognized in Queensland). 
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money for such company shall be held to be the agent of such company. 
In a question which involved concurrent insurance, such statute was 
held to be constitutional.** Some years later, an Ontario insurance 
company wrote insurance in Florida through a resident who, under 
such statute, was an agent of the company. A loss occurred. The On- 
tario insurance company refused to pay. The insured brought an action 
in Florida against the insurance company, and served their local agent. 
The local agent sent the summons to the general agent of the company 
in New Jersey, who returned it to the local agent. The Ontario insur- 
ance company did not appear in the case. Judgment was rendered for 
the insured. He then brought action in New Jersey upon the Florida 
judgment. Process was served upon the general agent of such insurance 
company. The jurisdiction of the Florida court was denied by the in- 
surance company. The New Jersey court upheld the jurisdiction of the 
Florida court and rendered judgment for the insured upon the Florida 
judgment. The insurance company made no attempt to have the New 
Jersey judgment reviewed by the Supreme Court of the United States. 
Neither judgment was paid. Action was then brought in Ontario upon 
the New Jersey judgment. The Ontario court refused to recognize the 
New Jersey judgment,® in part on the theory that the right of the in- 
surance company to be in Florida to sell a policy and to collect pre- 
miums and at the same time, never to have been in Florida for the pur- 
pose of being sued on the policies that they had sold in Florida was be- 
yond the control of the Florida legislature;%* and in part, upon a rule of 
law which the Canadian court invented for this very occasion; namely, 
that the full faith and credit clause applies as well to alleged judg- 
ments rendered by courts which have no jurisdiction to render them, 
as to judgments rendered by courts which have jurisdiction to render 
them; and that, accordingly, New Jersey was bound to give full faith 
and credit to the Florida judgment even if the Florida court had no jur- 
isdiction to render it. The Florida judgment was thus brushed aside 
for alleged want of jurisdiction. The New Jersey judgment was brushed 
aside to meet the theories of the Ontario court as to the law of the 
United States. Something should be done about this. The theory of 
reciprocity in the enforcement of foreign judgments has never been 





% American Fire Insurance Co. v. King Lumber & Manufacturing Co., 250 U.S. 2, 39 
S. Ct. 431, 63 L. Ed. 810 (1919). 

% Frederick A. Jones, Inc. v. Toronto General Insurance Co., [1933] 2 D.L.R. 660 
[1933] Ont. Rep. 428 (1933), annotated 47 Harvarp Law Review 525 (1934). 


% **Service upon Byerly (the local agent) was no more likely to reach the defendant 
company than would service on the town pump, and the law of Florida authorizing said 
service cannot bind the defendant company in this Province.’’ Frederick A. Jones, Inc. v. 
Toronto General Insurance Co. [1933] 2 D.L. 660, [1933] Ont. Rep. 428 (1933), annotated 
47 Harvarp Law Review 525 (1934). 
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applied very seriously by the courts.*” Statutes could deal with the 
situation far better. Probably a solution better than that of refusing to 
recognize Canadian judgments at all would be to exclude Canadian 
corporations from doing business in the United States as long as Cana- 
dian courts and Canadian corporations persist in this policy. 

As in England, no effect will be given to a foreign judgment which 
has been obtained by fraud in the procedure, ** or to a foreign order or 
decree which does not conclude the action and which is not a finality. °° 

The objections to the foreign judgment which have thus far been 
considered are, in effect, denials of the existence of such valid foreign 
judgment. As in England, objections which concede the existence of a 
valid unreversed judgment have had no actual effect, although they, at 
times, receive words of sympathy and praise from the courts. The fact 
that the court which rendered the original judgment committed error 
as to its own law in rendering it cannot be set up as a defense in the 
court of the state in which it is sought to enforce such foreign judg- 
ment.!°° It is occasionally said, in obiter, that a foreign judgment will 
not be recognized if contrary to natural justice,'® or, if contrary to 
the policy of the state, in which it is sought to enforce such foreign 





97 See IV, herein. 


%8 Hollender v. Ffoulkes, 26 Ont. 61 (1894); Jacobs v. Beaver Silver Cobalt Mining Co., 
17 Ont. Law R. 496, 12 Ont. W.R. 803 (1908); Bavin v. Bavin, [1939] 3 Dominion L.R. 
328 (1939) (husband, domiciled in Mexico, obtained divorce without notice to his wife, 
by stating, falsely, that he did not know where she was; Ontario would not recognize 
divorce; alimony allowed); Turcotte v. Dawson, 30 Upper Canada Common Pleas 23 (1879) 
(creditor sued in Quebec; debtor then satisfied the claim; creditor did not dismiss the case 
but took default judgment; new trial granted to allow more evidence to be offered.) 

See Moritz v. Canada Wood Specialty Co., 17 Ont. Law R. 68, 11 Ont. W.R. 1048 (1908), 
affirming 17 Ont. Law R. 53, 61, 9 Ont. W.R. 522, 887 (1907), appeal dismissed, 42 Canada 
Sup. Ct. 237 (1908) in which fraud was set up in the form of a false affidavit as to the place 
of performance; which involved jurisdiction; and the case was decided on the question of 
jurisdiction and not on the question of fraud. 


See In re E. & B. Chemicals and Wool Treatment Proprietary, Limited, [1940] South 
Australia State R. 267 (1940), in which it was found that fraud did not exist. 


8° Davis v. Davis, 22 New South Wales State Reports 185 (1922) (decree for permanent 
alimony, rendered in Victoria; New South Wales will not enforce); Maguire v. Maguire, 
64 Dom. L.R. 180 (1921) (alimony at rate of $20 a month until further order of court; 
Minnesota decree; Ontario will not enforce). 

In Turcotte v. Dawson, 30 Upper Canada Common Pleas, 23 (1879) the pendency of an 
appeal —y the original judgment, and fraud in the procedure, caused the granting of 
a new trial. 


100 Harbican v. Kennedy, [1937] 2 Dominion Law R. 541 (1937); Bedell v. Gefaell, 
[1938] 4 Dominion Law R. 467 (1938); Kingsmill v. Warrener, 13 Upper Canada Que 2ns 
Bench 18 (1856) dismissing appeal from Watrener v. Kingsmill, 8 Upper Canada Queens - 
Bench 407 (1852). 


101 Bedell v. Gefaell, [1938] 4 Dominion Law R. 467 (1938); In re E. & B. Chemicals 
and Wool Treatment Proprietary, Limited, [1940] South Australia State R. 267 (1940); 
Kingsmill v. Warrener, 13 Upper Canada Queens Bench 18 (1856), dismissing appeal from 
Warrener v. Kingsmill, 8 Upper Canada Queens Bench 407 (1852). 
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judgment;'® but these rather vague principles do not seem to have been 
given any practical application. 

And so it can be fairly said that che common law states, provinces 
and dominions of the British Empire have followed the English hold- 
ings on the effect of the foreign judgment very closely; the greatest 
departure being on some of the problems of jurisdiction, and that, for 
the most part, a departure in favor of a recognition of some foreign 
judgments which England would not recognize. Occasionally it has 
been said that “‘full faith’’ is given to foreign judgments;! apparently 
a common law form of stating the effect ultimately given at common 


law to a foreign judgment. 
IV 


When the first English colonies within the boundaries of what is 
now the United States were founded, the English law of foreign judg- 
ments was still in a nebulous and formative state. No great enthusiasm 
for enforcing foreign judgments appears in the early days of our great 
republic. Most of the American colonies were debtor nations, and a 
foreign judgment was likely to be a judgment against a citizen or 
resident of one of the American colonies in favor of some foreigner; or, 
if the creditor were English, the situation was not much more cheerful 
for the debtor. In marked contrast to this, it may be added, England 
had, from an early period, been as much of a creditor nation as of a 
debtor nation. A foreign judgment was, just as likely as not, to be in 
favor of an Englishman or, at least, of a merchant who did business in 
England; and, often it was a judgment against a foreigner, or, at least, 
one who lived in some foreign country and who did business there. 
Furthermore, there were many colonies within the present boundaries 
of the United States that were settled by nations other than the Eng- 
lish, and were governed by them until England took over. Such faint 
ideas of the laws of their parent nations as these colonies had were not 
common law but civil law ideas; a system less friendly to the foreign 
judgment than the common law. 

English procedure, though of a simplified and of a crude type, pre- 
vailed in this as in other topics of the law; and it seems to have been 
assumed from the outset that a foreign judgment for money only, if 


recognized at all, could be enforced only by bringing an action upon 
it.1%% 





102 In re E. & B. Chemicals and Wool Treatment Proprietary, Limited, [1940] South 
Australia State R. 267 (1940). 

103 Bedell v. Gefaell, [1938] 4 Dominion Law R. 467 (1938). 

104 Buchanan v. Marsh, 17 Ia. 494 (1864) (Ontario judgment not a lien on Iowa land; 
judgment creditor cannot have debtor enjoined from selling his land). 

Article 746 of the Code of Practice provided for executory process on a foreign judgment, 
except a default judgment. Jones v. Jamison, 15 La. Ann. 35 (1860). 
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That some effect should be given to foreign judgments of every kind 
seems to have been assumed by the last half of the seventeen hundreds, 
and perhaps, earlier; but what should that effect be? In dealing with 
this problem it must be remembered that, before the American rev- 
olution, each of the colonies which were, later, to make up the United 
States, looked upon each of the other colonies as a foreign nation, at 
least for the purpose of enforcing its judgments. When more of the 
reports and records of the courts of the colonies in America are printed, 
we will have a clearer idea of what was actually done; although, if the 
material which is still to be explored and given to the world is like 
that which is now available, it may not be the easiest thing to know 
why the courts did what the records show that they did do. 

Legislation may indicate the general trend of public opinion. At one 
extreme we find Massachusetts. On the eve of the American revolution, 
on March 4, 1774, Massachusetts enacted a statute! which provided 
that if a judgment were rendered ‘‘in any court in any or either His 
Majesty's neighboring colonies in America’’ and the judgment debtor 
“has removed or shall hereafter remove into or reside within this pro- 
vince,’’ the judgment creditor might bring an action of debt upon such 
judgment, and should recover as if such ‘‘judgment*** had been origi- 
nally recovered in the executive court of this province,”’ and that if such 
judgment, and should recover as if such ‘‘judgment * * * had been 
originally recovered in the executive court of this province,’’ and that 
if such foreign judgment were proved properly by a copy of the record, 
it should ‘‘have the same effect and operation as if the original judg- 
ment * * * * had been rendered * * * in the court where such action 
of debt shall be brought.’’! 

At the other extreme, some seventy years later, we find Texas, the 
Lone Star Republic, providing by statute that no action could be 
brought upon a foreign judgment. Was this a relic of Civil law in- 
fluence, persisting after Mexico had seceded from Spain, and Texas, 
in turn, had seceded from Mexico: was it intended to put some com- 
mercial pressure on the United States to force the admission of Texas 
into the Union; or was it passed because Texas was a debtor state? 
The statute was hailed by foreign judgment debtors as a complete 
release of all obligations which had been reduced to judgment in other 
nations; on the theory that the judgment merged the original claim; 
and that the Texas statute forbade an action upon the judgment. The 
Texas courts, however, after Texas was admitted to the Union, held, 





105 Province Laws or Massacnusetts, 1773-1774; Ch. 16. 

106 For a discussion of the earlier law of Massachusetts upon the effect of a foreign 
judgment, see Bissell v. Briggs, 9 Mass. 462 (465) 6 Am. Dec. 88 (1913); a case which dealt 
wit — effect of a New Hampshire judgment in Massachusetts after the United States 
was formed. 
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as had the English courts!’ and the courts of this country,'°* that a 
foreign judgment does not operate as a merger of the original claim,!® 
although payment of such judgment operates as a satisfaction of such 
claim. 

After the American revolution, as judicial opinions find their way in- 
to print, the weight of authority seems to have been that a judgment 
for money only rendered by a foreign nation was prima facie evidence 
of the claim upon which it was based, but that it was not conclusive 
as to the merits of the claim; and that the judgment debtor could be 
heard again upon the merits if he wished." This was in accord with 
some of the English cases that had been decided at this time. But as 
the English cases accumulated, the weight of authority was seen to 
shift more and more to the theory that such judgments should be con- 
clusive if they were to be recognized at all. What would the United 
States courts do; not only on this question but upon the question of the 
entire body of its law? England was not very popular in this country 
during the revolution and for a while thereafter. France was far more 
popular until the excesses of their revolution and their high-handed 
treatment of our merchant vessels on the high seas alienated us. But 
even when England was the most unpopular with us, the fact remained 
that our people were acquainted, at least to a slight extent, with Eng- 
lish law, and not at all with French law; and that the English law was 
in a language that most of us could read while French law was in 
a language that few of us could read. There was no movement for 





107 See II, herein. 

108 See this division (IV), post. 

109 Turner v. Lambeth, 2 Tex. 365 (1847); Hays v. Cage, 2 Tex. 501 (1847); Wilson v. 
Tunstall, 6 Tex. 221 (1851). 

See note 118 

110 Burnham v. Webster, 1 Woodbury & Minot 172, 4 Fed. Cas. No. 2179 (1846) (action 
on several notes; dismissed as to one; held that plaintiff could show that he withdrew his 
action on such note, and that there was no adjudication as to the merits); Garland v. 
Tucker, 4 Ky. (1 Bibb) 361 (1809) (obiter, that judgment debtor could show that judg- 
ment was unjust or that it was obtained irregularly); Williams v. Preston, 26 Ky. G3 J.J. 
Marsh) 600, 20 Am. Dec. 179 (1830) Cobiter); McKim v. Odom, 12 Me. 94 (1835) Cobiter ); 
Jordan v. Robinson, 15 Me. 167 (1838) (prima facie evidence of claim at least; in this case 
no evidence tending to show invalidity; real question was application of Maine statute of 
limitations); Tremblay v. Aetna Life Insurance Co., 97 Me. 547, 55 Atl. 509, 94 Am. St. 
Rep. 521 (1903); Butrick v. Allen, 8 Mass. 273 (1811) (no attack on validity of claim); 
Barney v. White, 46 Mo. 137 (1870) (obiter); Taylor v. Barron, 30 N.H. 78, 64 Am. Dec. 
281 (1855) Cobiter); Taylor v. Bryden, 8 Johns. (N.Y.) 173 (1811); Pelton v. Platner, 13 
Ohio 209, 42 Am. Dec. 197 (1844) (obiter); Benton v. Burgot, 10 Serg. & R. (Pa.) 240 
(1823) Cobiter); Clark v. Parsons, 24 S. Car. L. (Rice) 16 (1838) (obiter); Phillips v. 
Lyons, 1 Tex. 392 (1846) (action brought in Texas before its admission to the Union; 
Texas thinks that it is following the “generality of American decision’); Hoxie v. Wright, 
2 Vt. 263 (1828) Cobiter). 

Most of the obiter are found in cases which involve judgments of sister states. Of the 
cases which involve judgments of foreign nations, some were cases in which no attack 
was made upon the validity of the original claim. In very few is the foreign judgment 
attacked successfully. 
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developing a system of law of our own. That was not practical juris- 
prudence. It was a choice between the law of England and the law 
of France. We chose the law of England; and with it their theory that 
a foreign judgment for money only, if it really was a judgment, should 
be treated as conclusive,’ subject, perhaps, to a few qualifications in 
extreme cases; qualifications which appear in our cases, as in English 
cases, far more frequently in obiter than in actual adjudications. 

There is almost no authority as to the effect of a foreign judgment, 
corresponding to a decree in equity other than for the payment of 
money. If the facts upon which a foreign decree was based are not, or 
may not be, the same facts as those existing in the United States, and 
the law is different, a United States court will not base an injunction 
against doing such acts in the United States upon a foreign decree 
which forbade doing such acts in that country.'!” 

A foreign judgment in personam is not conclusive as to those who 
were not parties thereto;'!* but neither would a domestic judgment be 
conclusive in such a case. 

The courts of this country seem, from the outset, to have adopted 
the English theory that judgments in rem,'4 judgments quasi in rem,!!5 





111 Ritchie v. McMullen, 159 U.S. 235, 16 S.Ct. 171, 40 L. Ed. 133 (1895); Harrison v. 
Triplex Gold Mines, 33 Fed. 2d 667 (1929); Christian & Craft Co. v. Coleman, 125 Ala. 
158, 27 So. 786 (1899); Fisher v. Fielding, 67 Conn. 91, 34 Atl. 714, 32 L.R.A. 236, 52 Am. 
St. Rep. 270 (1895); Coulborn v. Joseph, 195 Ga. 723, 25 S.E. 2d 576, 148 A.L.R. 984 
(1943); Baker v. Palmer, 83 Ill. 568 (1876); Northern Aluminum Co. v. Law, 157 Md. 
641, 147 Atl. 715 (1929); Krolik v. Curry, 148 Mich. 214, 111 N.W. 761 (1907); Lazier 
v. Westcott, 26 N.Y. 146, 82 Am. Dec. 404 (1862); Dunstan v. Higgins, 138 N.Y. 70, 
33 N.E. Ly (1893); Aiberta Lumber Co. v. Pioneer Lumber Co., 138 Wash. 132, 244 Pac. 
250 (1926). 

It was said in Baker v. Palmer, 83 II]. 568 (1876) that the weight of authority was that 
a judgment of a foreign nation was prima facie only; it was held in this case to be con- 
clusive on the analogy of a decree in admiralty. 


112 Hohner v. Gratz, 50 Fed. 369 (1892) (German injunction against infringing in Ger- 
many; Federal court refuses to render similar judgment for the United States ). 

Compare Lea v. Dakin, 11 Biss. 23, 15 Fed. Cas. No. 8,154 (1879), where a decree that 
a certain use of a name was not an infringement, was a bar to a suit in the United States 
by the defeated party; involving Worcestershire sauce. 


113 Rostron v. Rostron, 49 R.I. 292, 142 Atl. 162 (1928) (English judgment in criminal 
proceeding for desertion; held not conclusive in suit in Rhode Island for divorce); Mer- 
chants’ Bank v. Sims, 122 Wash. 106, 209 Pac. 1113 (1922) (personal judgment in Canada 
against principal debtor; not conclusive against guarantor). 


114 Croudson v. Leonard, 8 U.S. (4 Cranch) 434, 2 L.Ed. 670 (1808) (as between owner 
and insurer; condemnation by British prize court for breaking blockade); Alexandria 
Marine Insurance Co. v. Hodgson, 10 U.S. (6 Cranch) 206, 3 L.Ed. 200 (1810) (as between 
owner and insurer); Williams v. Armroyd, 11 U.S. (7 Cranch) 423, 3 L.Ed. 392 (as between 
original owner and purchaser at condemnation sale); Magoun v. New England Maritime 
Insurance Co., 16 Fed. Cas. No. 8961, 1 Story 157 (1840) (decree released property which 
had been seized; between owner and insurer); The Kaiser Wilhelm der Grosse, 175 Fed. 215 
(1909) (English decree as to fault in collision held conclusive as to injured passenger who 
was not a party to the English proceeding; the court saying, “‘not only may this court 
follow the judgment of the English tribunals but it must do so.””). Stewart v. Warner, 1 
Day (Conn.) 142, 2 Am. Dec. 61 (1803) (condemnation by French prize court; between 
original owner and purchaser at condemnation sale); Brown v. Union Insurance Co., 
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and judgments which determine the domestic relations of the parties 
thereto™® are conclusive as to the merits; assuming that such judgment 
was rendered by a court of competent jurisdiction, that it was free 
from fraud in the procedure, and, perhaps, from the other objections 
which the English courts had suggested. 

One or two states held, logically enough it would seem, that a for- 
eign judgment merged the cause of action on which it was based; 
and that a plaintiff who had obtained a judgment in a foreign nation 
could not maintain an action here upon his original cause of action."!7 
The great weight of authority in this country, however, adopted the 
English theory, that, for some reason or another, a judgment which 
was obtained in a foreign nation did not merge the original cause of 
action; and that the plaintiff might ignore the foreign judgment and 
bring an action here on his original cause of action."* If, however, 
the foreign judgment were satisfied, the original cause of action was 





4 Day (Conn.) 179, 4 Am. Dec. 204 (1810) (decree of English prize court; between owner 
and insurer); Thompson v. Stewart, 3 Conn. 171, 8 Am. Dec. 168 (1819) (decree of English 
prize court; releasing prize); Cucullu v. Louisiana Insurance Co., 5 Mart. (N.S.) fia.) 
464, 16 Am. Dec. 199 (1827) (decree of Mexican prize court; between owner and insurer); 
Baxter v. New England Marine Insurance Co., 6 Mass. 277, 4 Am. Dec. 125 (1810) (con- 
demnation by English prize court; between owner and insurer); Matter of Waite, 99 N.Y. 
433, 2 N.E. 440 (1885) (as to title of trustee in bankruptcy); Cheriot v. Foussat, 3 Binn. 
(Pa.) 220 (1810); Walton v. Bethune, 5 S. Car. L. (2 Brev.) 453, 4 Am. Dec. 597 (1811); 
Groning v. Union Insurance Co., 10S.Car. L. (1 Nott and McC.) 537 (1819) (condemnation 
by English prize court; between owner and insurer); Wellborn v. Carr, 1 Tex. 463 (1846). 


115 Taylor v. Phelps, 1 Harr. & G. (Md.) 492 (1827) Cit is said that such a judgment “‘has 
the force and effect of a domestic judgment’’); Barrow v. West, 40 Mass. (23 Pick.) 270 
(1839); Holmes v. Remsen, 20 Johns. (N.Y.) 229, 11 Am. Dec. 269 (1822); for opinion 
below, see Holmes v. Remsen, 4 Johns Ch. (N.Y.) 460 (1820); Messier v. Amery, 1 Yeates 
(Pa.) 533, 1 Am. Dec. 316 (1795). 

If the country in which the garnisheed debtor does business will not recognize the 
garnishment in the courts of this country, but will make the debtor pay again, our courts 
will not order him to pay. Weitzel v. Weitzel, 27 Ariz. 117, 230 Pac. 1106 (1924) (garnishee 
a Mexican railway); Parker, Peebles & Knox v. National Fire Insurance Co., 111 Conn. 
383, 59 Atl. 313, 69 A.L.R. 599 (1930), annotated, 29 Micnican Law Review 114 (1930) 
and 40 Yate Law Journat 139 (1930) (garnishee did business in Haiti). 

See also Martin v. Nadel, (1906) 2 K.B. 26 (1906) (garnishee a German bank). 


116 Ennis v. Smith, 55 U.S. (14 How.) 400, 14 L.Ed. 472 (1852) (Russian order determin- 
ing relations of General Kosciusko); Warren v. Warren, 73 Fla. 764, 75 So. 35, L.R.A. 
1917E. 490 (1917) (annulment in Cuban court of Cuban marriage); Roth v. Roth, 104 Ill. 
35, 44 Am. Rep. 81 (1882) (divorce); Succession of Fitzgerald, 192 La. 726, 189 So. 116 
(1939) (determination of parentage by Nicaragua court); Gould v. Gould, 235 N.Y. 14, 
138 N.E. 490 (1923) (divorce). 

117 Alaska Commercial Co. v. Debney, 2 Alaska 303 (1904) (on the theory that a Cana- 
dian (Yukon) judgment is given the same effect as a domestic judgment). 

See Jones v. Jamison, 15 La. Ann. 35 (1860) (article 746 of the Code of Practice provided 
for executory process upon foreign judgments, except default judgments). 


118 Swift v. David, 181 Fed. 828 (1910); United States National Bank v. United States, 
23 Fed. 2d 927 (1928); Wood v. Gamble, 65 Mass. (11 Cush.) 8, 59 Am. Dec. 135 (1853); 
Turner v. Lambeth, 2 Tex. 365 (1847) (before admission of Texas); Hays v. Cage, 2 Tex. 
501 (1847) (before admission of Texas); Frazier v. Moore, 11 Tex. 755 (1854) (before ad- 
mission of Texas); Eastern Townships Bank v. Beebe, 53 Vt. 177, 38 Am. Rep. 665 (1880). 
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discharged." If the plaintiff lost his case in the foreign nation, and 
judgment was rendered in favor of the defendant, such judgment is 
a bar to a subsequent action by the plaintiff on his original cause of 
action.'?° 

As in England, the foreign judgment, in order to be recognized in our 
courts, must be rendered by a court that our own courts will recognize 
as such.!*! It is not necessary, however, that the judicial system of 
the nation in which the judgment was rendered, shall be organized in 
the same way as our own.!” Also, as in England, the foreign court 
must have jurisdiction to render the judgment in question;}”* juris- 





119 Swift v. David, 181 Fed. 828 (1910); United States National Bank v. United States, 
23 Fed. 2d 927 (1928); In re James’ Will, 248 N.Y. 1, 161 N.E. 201 (1928), reargument 
denied, 248 N.Y. 623, 162 N.E. 550 (1928) (depreciation of French currency when judgment 
paid). 

120 Lea v. Dakin, 11 Biss. 23, 15 Fed. Cas. No. 8,154 (1879); Griswold v. Pitcairn, 2 
Conn. 85 (1816); MacDonald v. Grand Trunk Railway Co., 71 N.H. 448, 52 Atl. 982, 
93 Am. St. Rep. 550 (1902); Johnston v. Compagnie General Transatlantique, 242 N.Y. 
381, 152 N.E. 121 (1926), reargument denied, 243 N.Y. 541, 154 N.E. 597 (1926). 


121 Wheelwright v. Depeyster, 1 Johns. (N.Y.) 471, 3 Am. Dec. 345 (1806) (decree of 
prize court, sitting in neutral country, not recognized). 

See Sawyer v. Maine Fire & Marine Insurance Co., 12 Mass. 291 (1815). 

Decree of de facto court recognized; see Keene v. McDonough 33 U.S. (8 Peters) 308, 
8 L.Ed. 955 (1834) (Spanish government in control of Baton Rouge after transfer to United 
States; effect given to judicial sale of land of decedent); Bank of North America v. McCall, 
4 Binn. (Pa.) 371 (1812). 

Effect was given to the decrees of Mexican courts, set up in a revolution; and recognized 
by the established government of Mexico. Cucullu v. Louisiana Insurance Co., 5 Mart. 
(N.S.) (La.) 464, 16 Am. Dec. 199 (1827); Cucullu v. Orleans Insurance Co., 5 Mart. 
(N.S.) (La.) 492 (1827). 

122 Gilbert v. Burnstine, 255 N.Y. 348, 173 N.E. 706, 73 A.L.R. 1453 (1931) (award by 
English arbitration; confirmed by English court); Coudenhove-Kalergi v. Dieterle, 36 
N.Y.S. 2d 313 (1942) (German arbitration court). 

123 Rose v. Himely, 8 U.S. (4 Cranch) 241, 2 L.Ed. 608 (1808); Bischoff v. Wethered, 
76 U.S. (9 Wall.) 812, 19 L.Ed. 829 (1869); Du Quesnay v. Henderson, 24 Cal. App. 2d 
11, 74 Pac. 2d 294 (1937) (Mexican divorce; parties domiciled in California); Christopher 
v. Christopher, 198 Ga. 361, 31 S.E. 2d 818 (1944) (Mexican divorce; parties neither of 
them domiciled in Mexico); Thorn v. Salmonson, 37 Kan. 441, 15 Pac. 588 (1887) (Swedish 
divorce; defendant in Sweden, but not served); Traders Trust Co. v. Davidson, 146 Minn. 
224, 178 N.W. 735 (1920) (Manitoba has no jurisdiction in a suit for contribution over an 
alien, non-resident stockholder, who is not served in Manitoba; even if he has given a 
proxy to vote); Romanchick v. Howard Savings Institution, 118 N.J.L. 606, 194 Atl. 
185 (1937) (Canada court had no jurisdiction to appoint administrator for non-resident 
alien who had no property in Canada; payment to such administrator by New Jersey debtor 
does not discharge debt); Shepard v. Wright, 113 N.Y. 582, 21 N.E. 724 (1889); Bank of 
China & the Straits v. Morse, 168 N.Y. 458, 61 N.E. 774, 56 L.R.A. 139, 85 Am. St. Rep. 
676 (1901) (action in England; service on defendant in New York; defendant not English 
subject and aot domiciled in England; action on English judgment abandoned at trial); 
Grubel v. Nassauer, 210 N.Y. 149, 103 N.E. 1113, 52 L.R.A. (N.S.) 161 (1913); Pope v. 
Hecksher, 266 N.Y. 114, 194 N.E. 53, 97 A.L.R. 687 (1934) (by law of Canada, jurisdic- 
tion exists over non-resident alien stockholder, not served in Canada; jurisdiction not 
recognized in New York); Martens v. Martens, 284 N.Y. 363, 31 N.E. 2d 489 (1940) 
reargument refused, 285 N.Y. 607, 33 N.E. 2d 542 (1941) (German divorce; no showing 
as to jurisdiction); Reed v. Allen, 38 N.Y.S. 2d 970 (1942) (Mexican divorce; law of 
Mexico not shown); Banco Minero v. Ross, 106 Tex. 522, 172 S.W. 711 (1915); San Lo- 
renzo Title & Improvement Co. v. City Mortgage Co., 124 Tex. 25, 73 S.W. 2d 513 (1934) 
(see next case); San Lorenzo Title & Improvement Co. v. Caples, (Tex. Civ. App.) 48 
S.W. 2d 329 (1932), affirmed, San Lorenzo Title & Improvement Co. v. Caples, 124 Tex. 
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diction which is determined by common law and equity principles of 
jurisdiction rather than by the principles of jurisdiction which are ‘in 
force in the nation in which the judgment was rendered.'*4 

In accordance with the English view, relief will be given to one 
against whom a foreign judgment has been obtained by fraud in the 
procedure, if such fraud has not already been litigated; and such judg- 
ment will not be enforced.'*° If, however, the question of fraud in the 





33, 73 S.W. 2d 516 (1934) (Mexican decree in rem; Texas land: cut off by avulsion); Alberta 
Lumber Co. v. Pioneer Lumber Co., 138 Wash. 132, 244 Pac. 250 (1926); Smith v. Grady, 
68 Wis. 215, 31 N.W. 477 (1887). 

124 Bischoff v. Wethered, 76 U.S. (9 Wall.) 812, 19 L.Ed. 829 (1869) (action in England; 
defendant non-resident; served in United States); Compagnie du Port de Rio de Janeiro 
v. Mead Morrison Manufacturing Co., 19 Fed. 2d 163 (1927) (service in Brazil on sub- 
contractor; not on agent; judgment not recognized); Murray v. Strong, 2 Alaska 517 
(1905) (Yukon judgment; defendant a non-resident; not served in Yukon; judgment not 
recognized); Du Quesnay v. Henderson, 24 Cal. App. 2d 11, 74 Pac. 2d 294 (1937) (Mexi- 
can divorce); Christopher v. Christopher, 198 Ga. 361, 31 S.E. 2d 818 (1944) (Mexican 
divorce; domicile apparently not jurisdictional in Mexico; jurisdictional in United States, 
divorce not recognized); Thorn v. Salmonson, 37 Kan. 441, 15 Pac. 588 (1887) (Swedish 
divorce; defendant in Sweden when suit brought; but not served); Traders Trust Co. 
v. Davidson, 146 Minn. 224, 178 N.W. 735 (1920) (Manitoba judgment on theory of 
jurisdiction over non-resident stockholders in Manitoba corporations; judgment not 
recognized); Shepard v. Wright, 113 N.Y. 582, 21 N.E. 724 (1889) (action in Ontario; 
defendant not subject of Ontario and not domiciled there; service in New York; judgment 
not recognized); Bank of China and the Straits v. Morse, 168 N.Y. 458, 61 N.E. 774, 56 
L.R.A. 139, 85 Am. St. Rep. 676 (1901) (action in England for calls; English corporation; 
defendant not domiciled in England; service in New York; English judgment will not be 
recognized ); Grubel v. Nassauer, 210 N.Y. 149, 103 N.E. 1113, 52 L.R.A. (N.S.) 161 (1913) 
(subject of Bavaria domiciled in New York; action in Bavaria, service by publication; 
judgment not recognized); Pope v. Heckscher, 266 N.Y. 114, 194 N.E. 53, 97 A.L.R. 687 
(1934) (stockholder of Canadian corporation domiciled in New York; suit in Canada for 
calls, etc.; stockholder served in New York; judgment not recognized); San Lorenzo Title 
& Improvement Co. v. Caples, (Tex. Civ. App.) 48 S.W. 2d 329 (1932), affirmed, San 
Lorenzo Title & Improvement Co., 124 Tex. 31, 73 S.W. 2d 516 (1934) (Mexican court 
makes decree as to title to Texas land; case of avulsion; land not in Mexico); Woodruff v. 
Taylor, 20 Vt. 65 (1847) (property of C taken in Lower Canada on execution against B; 
no trial of right of property; C may recover in Vermont from judgment creditor); Smith 
v. Grady, 68 Wis. 215, 31 N.W. 477 (1887) (subject of Ontario domiciled in Wisconsin; 
action in Ontario; service in Wisconsin; judgment not recognized). 

See Ouseley v. Lehigh Valley Trust & Safe-Deposit Co., 84 Fed. 602 (defendant in action 
in Nova Scotia was domiciled in Nova Scotia; served in New York; service good by law 
of Nova Scotia; judgment iecognized). 

125 Bradstreet v. Neptune Insurance Co., 3 Fed. Cas. No. 1793, 3 Sumner 600, (1839) 
(judgment in rem); Christopher v. Christopher, 198 Ga. 361, 31 S.E. 2d 818 (1944) (di- 
vorce); Roth v. Roth, 104 Ill. 35, 44 Am. Rep. 81 (1882) (obiter; divorce); Rankin v. 
Goddard, 54 Me. 28, 89 Am. Dec. 718 (1866) (it was said that a judgment of New Bruns- 
wick might be attacked for lack of jurisdiction or for fraud in procedure; to be retried 
by agreement) (for the New Brunswick judgment, see Rankin v. Goddard, 9 New Bruns- 
wick (4 Allen) 155 (1858) ); Ward v. Quinlivin, 57 Mo. 425 (1874) (promise to defendant 
to dismiss action; default judgment taken in absence of defendant); May v. Roberts, 133 
Ore. 643, 286 Pac. 546 (1930) (judgment obtained in Oregon by fraud, consisting in entry 
of defendant corporation's appearance by a vice-president whose interests were adverse; 
action in British Columbia on Oregon judgment; default; by fraud; some of defendants 
being arrested in Washington and thus prevented from being present to contest the case; 
— court did not enforce British Columbia judgment; and set aside the Oregon judg- 
ment). 

Contra: Stewart v. Warner, 1 Day (Conn.) 142, 2 Am. Dec. 61 (1803) (condemnation as 
prize; probably the fraud did not cause the condemnation). 

Inconvenience of being served in England when about to return to the United States is 
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procedure has already been litigated, the party against whom such 
question has been decided cannot have it litigated again.'*¢ 

In analogy to the principle that relief will be given if the judgment 
is obtained by fraud in the procedure or perhaps, as a special application 
of it, it has been said that if the trial which resulted in such foreign 
judgment was not fair, no effect would be given to such judgment.!?” 
This statement has been made when the real question seems to be one 
of jurisdiction,'** or of fraud in obtaining such judgment.'?® On the 
other hand, this principle has not been applied when it would seem that 
it might well have been.'*° 

As in England, no effect will be given to the decree of a foreign court 
if it is not a final judgment which ends the litigation in question.'*! 
It has been said, under peculiar circumstances, that no effect will be 
given to a foreign judgment which has been appealed. While Mexico 
was in actual possession of certain lands to the north of the Rio Grande, 
a decree was rendered in a Mexican court concerning the title to a part 
of such land. An appeal was taken from such decree. Texas then took 
possession down to the Rio Grande. Litigation concerning the title 
to such land followed in the court of Texas, which refused to give 
effect to the Mexican decree. '*? 


not fraud. Fischer v. Fielding, 67 Conn. 91, 34 Atl. 714, 32 L.R.A. 236, 52 Am. St. Rep. 
270 (1895). 

126 United States v. Throckmorton, 98 U.S. 61, 25 L.Ed. 93 (1878) (perjury at trial held 
not to be fraud); Harrison v. Triplex Gold Mining Co., 33 Fed. 2d 667 (1929). 

27 Young v. Rosenbaum, 39 Cal. 646 (1870) (apparently no pleadings in original 
action); Sawyer v. Maine Fire & Marine Insurance Co., 12 Mass. 291 (1815) ie pleadings; 
no trial; condemnation by alleged court of Hayti for breach of blockade); Banco Minero 
v. Ross, 106 Tex. 522, 172 S.W. 711 (1915). 

128 Banco Minero v. Ross, 106 Tex. 522, 172 S.W. 711 (1915) (purchaser has deposited 
part of purchase price in bank X; vendor sues purchaser for specific performance; pur- 
chaser served by publication; X not made party; court ordered X to pay deposit to ven- 
dor; the Texas court said that such order was ‘‘upon its face contrary to the usages of 
law of civilized countries’’ and that it would not be recognized in Texas. The Texas 
court did not find that the law of Mexico authorized such an order. It said that there was 
not a full and fair trial. Some attention was given, furthermore, to the fact that appeal 
was denied on the ground that a stamp was not affixed to the ‘‘document of poe: 5 

129 Harrison v. Triplex Gold Mines, 33 Fed. 2d 667 (1929) (Ontario judgment; question 
of fraud heard and decided in Ontario.) 

180 Hilton v. Guyot, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 95 (1895); Dunstan v. Higgins, 
138 N.Y. 70, 33 N.E. 729, 20 L.R.A. 668, 34 Am. St. Rep. 431 (1893) (opportunity to 
take depositions of non-residents denied). 

131 DeBrimont v. Penniman, 10 Blatchf. 436, 7 Fed. Case. No. 3715 (1873) Clocal order; 
for support by son-in-law, while in France, of parents-in-law); L. E. Waterman Co. v. 
Modern Pen Co., 193 Fed. 242 (1911), modified on other question, 197 Fed. 534, 536 (1912); 
Coulborn v. Joseph, 195 Ga. 723, 25 S.E. 2d 576, 148 A.L.R. 984 (1943) (overdue install- 
ments upon a decree for maintenance of child held to be final); Kordoski v. Belanger, 52 
R.I. 268, 160 Atl. 205 (1932) (Alberta decree in bastardy; court had power to vary; in- 
tended as a local order). 

182 Trevino v. Fernandez, 13 Tex. 630 (1855). 

If the judgment or decree is ambiguous, effect will not be given to it. See Ocean Insurance 
Co. v. Francis, 2 Wend. (N.Y.) 64, 19 Am. Dec. 549 (1828) (decree found a “‘breach of 
some or one of the laws relating to trade and navigation’’). 
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Up to this point, the attacks upon foreign judgments have, in effect, 
been denials of the existence of a foreign judgment; at least, of a judg- 
ment as we understand it. Are there any grounds of attack which con- 
cede the existence of a foreign judgment, which nevertheless set up 
reasons for refusing to recognize it, and which have succeeded in pre- 
venting its recognition? The court which rendered the foreign judg- 
ment may have made a serious error as to its own law. Will the courts 
of this country refuse, for that reason, to enforce such foreign judgment? 
It seems that as long as such error does not concern the jurisdiction of 
the court by which such judgment is rendered, our courts will enforce 
such judgment.'** The transaction on which the judgment was rendered 
may have taken place in the state of our Union in which it is now 
sought to enforce such judgment; the suit may have been brought in 
another nation, and the courts of such foreign nation; and the courts 
of such foreign nation may have tried to apply the law of the state in 
which such transaction took place and may have erred in so applying 
it. If an action upon such judgment is brought in the state whose law 
is thus misapplied, will the courts of such state give effect to such judg- 
ment? It would seem that they should. It has been done.'*4 It has been 
refused.'** It may be noted that the refusal came at a time at which 
there was some doubt as to the conclusive effect of the judgments of 
courts of foreign nations, and the recognition came after our courts 
had very generally come to the conclusion that foreign judgments were 
final as to the merits, under ordinary circumstances. At any rate, none 
of these cases involves the effect of contemptuous disregard of the law 
of the state in which it is sought to enforce the foreign judgment, and 
we have little on which to base a guess as to what our courts would 
do under such circumstances. '* 

It has been suggested, chiefly in obiter, that our courts would not 





133 Williams v. Armroyd, 11 U.S. (7 Cranch) 423, 3 L.Ed. 392 (1813) (én rem); Harri- 
son v. Triplex Gold Mines, 33 Fed. 2d 667 (1929); DeYoung v. DeYoung, 27 Cal. 2d 52, 
165 Pac. 2d 457 (1946) (Mexican divorce: parties domiciled in Mexico; error as to length 


of time of domicile before suit for divorce). 
Contra: Williamson v. Tunno, 3 S.Car.L. (2 Bay) 388, 2 Am. Dec. 654 (1802) (condem- 


nation; erroneous on its face; held not conclusive as between insurer and insured ). 

See Ingenohl v. Walter E. Olsen & Co., 273 U.S. 541, 47 S.Ct. 451, 71 L.Ed. 762 (1927) 
a statute provides that ‘‘clear mistake of law or fact’’ may be a valid defense; 
held that the decision of the Hong Kong court that the sale of a trade mark in the Phil- 
a by the custodian of alien property did not affect the rights to the trade mark in 

ong Kong was not based on such a “‘clear mistake.'’) 

184 MacDonald v. Grand Trunk Railway Co., 71 N.H. 448, 52 Atl. 982, 59 L.R.A. 
448, 93 Am. St. Rep. 550 (1902). 

135 Lang v. Holbrook, Crabbe 179, 14 Fed. Cas. No. 8057 (1838) (error in construing 
contract; forfeiture, for misconduct; wages earned thereafter forfeited; Federal court 
refused to give effect to foreign judgment). 

1386 Warren v. Warren, 73 Fla. 762, 75 So. 35, L.R.A. 1917E 490 (1917) (seems like an 
example of contemptuous disregard; but the Florida court did not so treat it). 
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enforce a foreign judgment which was contrary to natural justice,'*” 
or to our notions of public policy.'**In the nearest approach to a viola- 
tion of natural justice which our cases present, the fact that the one 
party had, until shortly before the litigation began, been one of the 
judges of the court which tried the case, over the protest of the other 
party, was passed over by the Supreme Court of the United States as 
merely a difference between foreign procedure and our own.'*® At any 
rate it seems clear that the law of the foreign nation may differ, in many 
respects from ours, either as to matters of substantive law’ or of 
procedure,'*? without being so contrary to our ideas of natural justice 
or public policy that we will refuse to enforce judgments rendered 
under such law. 

There is slight authority to support the obligation theory’? as the 
basis of the enforcement of judgments of foreign nations, and much to 
support the comity theory;'** a theory in which comity is not defined 
clearly. If comity in this use of the term means anything other than the 
rules of conflict of laws, it would seem that reciprocity might be an 
important element of comity. 

In one well known case,'** the Supreme Court of the United States 
based its refusal to enforce a French judgment on the theory of reci- 





187 Coulborn v. Joseph, 195 Ga. 723, 25 S.E. 2d 576, 148 A.L.R. 984 (1943) Cobiter); 
Roth v. Roth, 104 Ill. 35, 44 Am. Rep. 81 (1882) (obiter); Garland v. Tucker, 4 Ky. 
o Bibb) 361 (1809) (obiter); Banco Minero v. Ross, 106 Tex. 522, 172 S.W. 711 (1915) 

hearing on merits denied: appeal denied for want of stamp). 


1388 Roth v. Roth, 104 Ill. 35, 44 Am. Rep. 81 (1882); MacDonald v. Grand Trunk Rail- 
way Co., 71 N.H. 448, 52 Atl. 982, 93 Am. St. Rep. $50 (1902). 


139 Hilton v. Guyott, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 95, (1895). 


1440 MacDonald v. Grand Trunk Railway Co., 71 N.H. 448, 52 Atl. 982, 93 Am. St. 
—. = (1902) (validity of covenant relieving common carrier from liability for neg- 
igence). 

141 Hilton v. Guyott, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 95 (1895); Dunstan v. Higgins, 
138 N.Y. 70, 33 N.E. 729, 20 L.R.A. 668, 34 Am. St. Rep. 431 (1893) (refusal to issue com- 
mission to take evidence of foreign witnesses); Bank of North America v. McCall, 4 
Binn. (Pa.) 371 (1812) (attachment of property of deceased debtor). 

12 Hilton v. Guyott, 42 Fed. 249 (1890), reversed under the aael theory, Hilton v. 
Guyott, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 95 (1895) Cincidental references both to ob- 
ligation and to comity); Fisher v. Fielding, 67 Conn. 91, 34 Atl. 714, 32 L.R.A. 236, 52 
Am. St. Rep. 270 (1895) (references to comity, reciprocity and personal obligation). 

143 Ritchie v. McMullen, 159 U.S. 235, 16 S.Ct. 171, 40 L.Ed. 133 (1895); Hilton v. 
Guyott, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 951 (1895); New York L.E. & W.R. Co. v. 
McHenry, 21 Blatchf. 400, 17 Fed. 414 (1883); Harrison v. Triplex Gold Mines, 33 Fed. 
2d 667 (1929); Alaska Commercial Co. v. Debney, 2 Alaska 303 (1904); Fisher v. Fielding, 
67 Conn. 91, 34 Atl. 714, 32 L.R.A. 236, 52 Am. St. Rep. 270 (1895) (comity is said to be 
based upon the ‘‘mutual respect * * * (as between nations) * * * in considering the effect of 
their official acts."") Warren v. Warren, 73 Fla. 764, 75 So. 35, L.R.A. 1917E 490 (1917); 
Northern Aluminum Co. v. Law, 157 Md. 641, 147 Atl. 715 (1929); Dunstan v. Higgins, 
138 N.Y. 70, 103 N.E. 1113, 20 L.R.A. 668, 34 Am. St. Rep. 431 (1893); Cooke v. ke, 
67 Utah 371, 248 Pac. 83 (1926) (spoken of as comity; also as full faith and credit: foreign 
— as to custody of child held not a finality); Alberta Lumber Co. v. Pioneer Lum- 

Co., 138 Wash. 132, 244 Pac. 250 (1926). 
M44 Hilton v. Guyott, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 95 (1895). 
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procity, and this has been repeated, chiefly in obiter.‘** When the 
question has actually been presented for adjudication, other courts in 
this country have given effect to the judgments of civil law countries 
although these countries refuse to give effect to our judgments.1¢ 

As Article four, Section one of the Constitution of the United States 
provides that ‘‘each state’’ (evidently, of the Union) shall give full 
faith and credit ‘‘to the * * * judicial proceedings of every other state’’ 
(evidently of the Union) it is perfectly proper and quite unnecessary 
for our courts to mention the fact that they are not bound by the con- 
stitution of the United States in dealing with judgments of foreign 
nations; but that they are applying common law principles. This com- 
ment has been made from time to time; sometimes when the state 
court has recognized the judgment of a foreign nation,'*” and sometimes 
when it has refused to recognize such foreign judgment under circum- 
stances which would have justified the refusal to.recognize the judg- 
ment of another state of the Union.'** When it has been necessary to the 
determination of the case, the same decision has, of course, been ren- 
dered.'*® The question of the recognition of a foreign judgment in the 
courts of the states of our Union is to be determined by the principles 
of common law as such courts declare them to exist; not by the pro- 
vision of the Constitution of the United States. At the same time it has 
been said that, under the theory of comity, our courts give to the judg- 
ment of a foreign nation the same recognition that, by the mandate of 





45 Harrison v. Triplex Gold Mines, 33 Fed. 2d 667 (1929) (the court gave effect to an 
Ontario judgment; in part because England and Canada practically give full faith and 
credit to our judgments); Alaska Commercial Co. v. Debney, 2 Alaska 303 (1904) (the 
court said that England and her dominions, provinces, etc., give full faith and credit to 
the judgments of our courts and that accordingly we treated their judgments as if they 
were domestic judgments; hence a Yukon judgment merged the original cause of action); 
Traders Trust Co. v. Davidson, 146 Minn. 224, 178 N.W. 735 (1920) Clack of jurisdiction; 
said that foreign judgment if valid is enforced ‘‘as a matter of comity and reciprocity’’). 

146 Warren v. Warren, 73 Fia. 764, 75 So. 35, L.R.A. 1917E 490 (1917) (suit for alimony); 
Gould v. Gould, 235 N.Y. 14, 138 N.E. 490 (1923) (divorce); Johnston v. Compagnie 
General Transatlantique, 242 N.Y. 381, 152 N.E. 121 (1926), reargument denied, 243 N.Y. 
541, 154 N.E. 597 (1926) (wrongful delivery of goods by carrier). 

147 Northern Aluminum Co. v. Law, 157 Md. 641, 147 Atl. 715 (1929). 

148 Parker v. Parker, 155 Fla. 635, 21 So. 2d 141 (1945), certiorari denied, 326 U.S. 718, 
66 S.Ct. 23, 90 L.Ed. 425 (1945) (foreign divorce not recognized since obtained by fraud 
of plaintiff, who prevented notice to defendant by swearing falsely that he did not know 
where she then lived); Christopher v. Christopher, 198 Ga. 361, 31 S.E. 2d 818 (1944) 
(Mexican divorce: neither party domiciled in Mexico). 

149 Aetna Life Insurance Co. v. Tremblay, 223 U.S. 185, 32 §.Ct. 309, 56 L.Ed. 398 
(1912) (Maine, it was claimed, did not recognize a Canadian judgment: held that error 
to the Supreme Court of the United States would not lie. For earlier litigation, see Trem- 
| v. Aetna Life Insurance Co., 97 Me. 547, 55 Atl. 509, 94 Am. St. Rep. 521 (1903), 
and Aetna Life Insurance Co. v. Tremblay, 101 Me. 585, 65 Atl. 22 (1906) ); Golden v. 
Golden, 41 N.M. 356, 68 Pac. 2d 928 (1837) Cobiter: divorce in Mexico; no jurisdition); 
Martens v. Martens, 284 N.Y. 363, 31 N.E. 2d 489 (1940), reargument denied, 285 N.Y. 
607, 33 N.E. 2d 542 (1941) (obiter; divorce in Germany; record did not show jurisdiction); 
Cooke v. Cooke, 67 Utah 371, 248 Pac. 83 (1926). 
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the Constitution of the United States, they give to the judgment of 
a sister state; 15° that our courts give to the judgment of a foreign nation 
the same effect that such foreign nation gives to such judgment,'® 
and that comity is the common law name for full faith and credit.15? 
On the other hand, comity does not require our courts to give greater 
effect to the judgment of a foreign nation than it would have had in 
the nation in which it was rendered;!** nor to give to the judgment of 
a foreign nation any greater effect than our courts would give to judg- 
ments of other states of the Union.'* 


Vv 


As has been said in the preceding subdivision, the states which 
formed the United States towards the end of the seventeen hundreds, 
seem to have been considerably less willing to give effect to each other's 
judgments, to say nothing of the judgments of England or of other 
nations, than England was to give effect to the judgments of its col- 
onies or of other nations.'** When it was attempted to form these States 
into a league of friendship under the well-meant but ill-fated Articles 
of Confederation and perpetual Union, it was provided in Article IV, 
after securing the privileges and immunities of free citizens in the 
several States to the free inhabitants of each State, paupers, vagabonds, 
and fugitives from justice excepted, and after providing for the return 
of fugitives from justice charged with treason felony or other mis- 
demeanor in any State, that ‘‘Full faith and credit shall be given in 
each of these States to the records, acts and judicial proceedings of the 
courts and magistrates of every other State.’’!5* These provisions were 


150 Baker v. Palmer, 83 Ill. 568 (1876); Roth v. Roth 104 Ill. 35, 44 Am. Rep. 81 (1882); 
Truscon Steel Co. v. Biegler, 306 Ill. App. 180, 28 N.E. 2d 623 (1940); Lozier v. Westcott, 
26 N.Y. 146 (1862). 

151 Baker v. Palmer, 83 Ill. 568 (1876). 

182 “‘The ‘full faith and credit’ provision of our constitution simply establishes as be- 
tween the states, the rule of comity in which judgments of foreign nations are enforced.”’ 
Compagnie du Port de Rio de Janeiro v. Mead Morrison Manufacturing Co., 19 Fed. 
2d 163 (1927). 

See also Cooke v. Cooke, 67 Utah 371, 248 Pac. 83 (1926). 

183 Palmarito de Canto Sugar Co. v. Warner, 232 N.Y.S. 569, 225 App. Div. 261 (1829) 
(Cuban decree; not res adjudicata in Cuba; perfect identity of parties, subject matter, 
etc., requisite in Cuba). 

14 Grubel v. Nassauer, 210 N.Y. 149, 103 N.E. 1113, 52 L.R.A. (N.S.) 161 (1913) 
apm judgment given without jurisdiction). In Canada a finding: of adultery bars 
the grant of custody of children; such finding in the United States would not be such con- 
clusive bar; held such finding in a Canadian decree of divorce is not conclusive in an 
action in the United States for the custody of children. Cooke v. Cooke, 67 Utah 371, 248 
Pac. 83 (1926). 

155 See IV, herein. 

186 A proposal in the convention that prepared the Articles of Confederation that the 
action of debt should lie upon a judgment ~ 2 a sister state received the votes of two states 
for: seven against; two tied; and two not voting; and ‘‘so it passed in the negative.’’ 1 
Sgcret Journat or Conoress 346 (1821). 

See Burnham v. Webster, 1 Woodbury & Minot 172, 4 Fed. Case. No. 2179 (1846). 

















300 WISCONSIN LAW REVIEW [Vol. 1948 


made ‘‘the better to secure and perpetuate mutual friendship * * *” 
throughout the United States. 

The Articles of Confederation, as a whole, had so little effect, that 
it has been assumed that the different states did not treat the judg- 
ments of the sister states as conclusive. The authority which has been 
cited in support of this proposition,'®’ however, involved a so-called 
judgment which probably would not have been given any effect today. 
In Massachusetts some corporeal personal property was attached. 
Apparently service was not had upon the defendant. Judgment was, 
however, rendered against the defendant. Upon this judgment an action 
was subsequently brought in Pennsylvania. The Pennsylvania court 
pointed out that, in such a case, the Massachusetts statute provided 
expressly that judgment and execution should go only against the goods 
attached. Although not within the scope of this discussion, it may be 
noted that full effect was given to a judgment of a United States Court 
of Admiralty which condemned the cargo of a vessel as property of an 
enemy.'*§ 

When the Articles of Confederation proved unworkable, and the 
present Constitution of the United States was adopted, it was provided 
in Article 4, Section 1 that ‘‘Full Faith and Credit should be given in 
each State to the public Acts, Records and judicial Proceedings of 
every other State. And the Congress may by general Laws prescribe 
the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof.’’ It would seem that the ordinary lawyer 
who reads this clause and had not read the cases which had been decided 
under it, would think that the last word, ‘‘thereof,’’ referred to the 
evidence with which the first part of the last sentence deals; and not 
to the ‘‘judicial proceedings’’ with which the first sentence deals. As 
will be seen later, the courts, however, have taken a different view of 
the meaning of ‘‘thereof.’’ Acting under the authority of this provision, 
Congress promptly passed a statute which provided ‘‘* * * the said 
records and judicial proceedings, so authenticated, shall have such 
faith and credit given to them in every court within the United States 
as they have by law or usage in the courts of the State from which 
they are taken.’’ 15° 





187 Phelps v. Holker, 1 Dall. (Pa.) 261, 1 L.Ed. 128 (1788). 
158 Jenkins v. Putnam, 1 S.Car. L. (1 Bay) 8, 1 Am. Dec. 594 (1784). 


159 28 United States Code, Ch. 17 §687; R.S.U.S. §905; Act, May 26, 1790, Ch. 11; 1 
Stat. at. L. 122; Act, March 27, 1804, Ch. 56, 2 Stat. at L. 299. 

Many courts began with the theory that the judgment of a sister state was prima facie 
evidence only: Bigger v. Hutchings, 2 Stew. (Ala.) 445 (special plea necessary to set up 
invalidity: no such plea filed) (1830); Bartlet v. Knight, 1 Mass. 401, 2 Am. Dec. 36 
(said that neither Constitution of United States nor Act of Congress determined effect 
of judgment) (1805); Hitcock v. Aiken, 1 Caine (N.Y.) 460 (1803) (no evidence of in- 
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What was the effect of this constitutional provision and this leg- 
islation? Did it leave each state of the Union free to apply whatever 
common law rule it saw fit; or did it compel the different states to apply 
one of the common law rules? If so, which? A sharp difference of ju- 
dicial opinion appeared at once. Some of the courts took the position 
that this provision required the states to give some effect to judgments 
of sister states, but left them free to adopt the common law rules which 
they thought best.'®° It was said that the effect of the judgment of the 
sister state was not enlarged or affected by the constitution or law of 
the United States.'*' It was said that one sister state could not re- 
examine the judgment of another state upon its merits; but that such 
judgment might be impeached by showing that it was unjust, or that 
it was procured irregularly or unfairly.’ Chief Justice Marshall, 
while sitting in the Circuit Court of the United States for North Caro- 
lina, said that Congress had not prescribed the effect of the judgment of 
a sister state; and that, until it did, a judgment of a sister state should 
be allowed only such effect as it possessed on common law principles. 1 

On the other hand, some of the courts held at an early period that 
the judgment of a sister state was conclusive;!* that the proper action 
upon such judgment was debt;'® and that the plea nil debet was in- 
sufficient, the only proper plea being nul tiel record.'** The question 





validity); Smith v. Lewis, 3 Johns. (N.Y.) 157, 3 Am. Dec. 469 (1808) Cobiter; if action 
on judgment, prima facie only: if involved collaterally final; here defeated defendant in 
Connecticut action brought action in New York against successful plaintiff to recover for 
subordination of perjury); Taylor v. Bryden, 8 Johns. (N.Y.) 173 (1811) (evidence in- 
sufficient to show invalidity); Pawling v. Willson, 13 Johns. (N.Y.) 192 (1816) (no juris- 
diction); Betts v. Death, Add. (Penn.) 265 (1795) (apparently it would now be held that 
the court had no jurisdiction to render a personal judgment against a non-resident de- 
fendant in an attachment proceeding); Hammon v. Smith, 3 S.Car. L. (1 Brev.) 110 (1802); 
Flourenoy v. Durke, 4 S.Car. L. (2 Brev.) 256 (1808) (plea denied existence of judgment; 
but not its validity); Lawrence v. Roberts, 2 Tenn. (2 Overt.) 236 (1814) (no evidence of 
invalidity; defendant sued in Tennessee, asking injunction to restrain judgment creditor 
from attempting to enforce North Carolina judgment); Winchester v. Evans, 3 Tenn. 
(Cooke) 420 (1813) (claim that trial in Pennsylvania was not fair and full); Glasgow v. 
Lowther, 3 Tenn. (Cooke) 464 (1813) (trial in North Carolina; error; not fair and full 
trial; injunction granted in Tennessee). 

160 Hitcock v. Aicken, 1 Caine (N.Y.) 460 (1803). 

161 Bartlet v. Knight, 1 Mass. 401, 2 Am. Dec. 36 (1805) Cit is also said that Congress 
wisely left the effect of such judgments to the judicial department). 

16 Taylor v. Bryden, 8 Johns. (N.Y.) 173 (1811). 

163 Peck v. Williamson, 1 N.Car. Law Repository (U.S.C.C.) 53 (1813). 

164 Armstrong v. Carson's Executors, 2 Dall (U.S.C.C.) 302 (1794); Garland v. Tucker, 
4 Ky. (1 Bibb.) 361 (1809). 

16 Garland v. Tucker, 4 Ky. (1 Bibb) 361 (1809) (a judgment for the judgment creditor 
was reversed because he brought assumpsit). 

That assumpsit will not lie, see a/so McKim v. Odom, 12 Me. 94 (1835). 

166 Armstrong v. Carson’s Executors, 2 Dall. (U.S.C.C.) 302 (1794) (the court said, 
“Whatever doubt there might be on the words of the constitution, the act of Congress 
effectually removes them’’); Benton v. Burgot, 10 Serg. & R. (Pa.) 240 (1823). 

See also Green v. Sarmiento, 3 Wash. C.C. 17, Pet. C.C. 74, 10 Fed. Cas. No. 5760 (1810). 





| 
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of the effect of the judgment of a sister state reached the Supreme 
Court in 1813, in a case in which the question was one of pleading. 
Was nil debet a sufficient plea or must it be nul tiel record? Without 
any discussion of the meaning of the constitutional provision, the court 
assumed apparently, that the last word of the section of the consti- 
tution, ‘‘thereof,”’ referred to the judgment; that the Federal statute 
was constitutional; that it prescribed the effect of the judgment of a 
sister state, as well as the manner of proving it; and that it required 
the courts of the state in which the action on the judgment was brought 
to give to the judgment the same effect that it would have had in 
the state in which it was rendered. '*’ Five years later, the same question 
came up again in the Supreme Court of the United States involving the 
effect of a New York judgment upon which an action had been brought 
in the United States Circuit Court in the district of South Carolina; 
and a plea of nil debet had been filed. Chief Justice Marshall delivered 
the opinion, saying nothing about his decision when sitting in the 
Circuit Court, and following the earlier Supreme Court decision.% 

It will thus be seen that the United States Supreme Court has made 
no attempt to determine what effect the constitutional provision gave 





167 Mills v. Duryee, 11 U.S. (7 Cranch) 481, 3 L.Ed. 411 (1813) (opinion by Story, J.). 
The construction which Justice Story put upon Article 4, Section 1 of the Constitution 
of the United States would have been much better suited to such a provision as was re- 
ported out by the committee of which Mr. Rutledge seems to have been chairman. On 
August 29, 1787, Mr. Madison suggested that execution should issue in each state of the 
proposed Union upon judgments of other states. Mr. Randolph wished to make each public 
act of any state binding in every other state in all cases to which it might relate, if the 
first state had jurisdiction. Mr. Gouverneur Morris offered a proposition that full faith 
““ought’’ to be given in each state to the judicial proceedings, etc., of every other state; 
and that the (national) legislature should, by general laws, determine the proof and effect 
of such proceedings, etc. (See 2 Mapison, JouRNAL oF THE CoNsTITUTIONAL CONVENTION 
625 [1893; reprinted from Edition of 1840] ). On September 1, 1787, Mr. Rutledge for the 
committee reported a recommendation that full faith and credit ‘‘ought’’ to be given in 
each state to the judicial proceedings, etc., of every other state; and that the (national) 
legislature should, by general laws prescribe the manner in which such judgments, etc., 
shall be proved, ‘‘and the effect which judgments obtained in one state shall have in 
another.’ (See 2 Mapison, Journat or THE ConstiTuTIONAL ConveNTION 649 [1893; 
reprinted from Edition of 1840] ). On September 3, 1787 the words ‘‘judgments obtained 
in one state shall have on another’’ were stricken out and ‘“‘thereof'’ was substituted on 
motion of Mr. Gouverneur Morris. (See 2 Mapison, Journat or THE ConsTITUTIONAL 
Convention 649, 650 (1893; reprinted from Edition of 1840] ). In the later reports to the 
Constitutional Convention, this provision appears in its present form as Article IV Sec- 
tion 1 (See 2 Mapison, JouRNAL oF THE CoNSsTITUTIONAL CoNnVENTION 711, 760 [1893; 
reprinted from Edition of 1840] ). 
or the theory of Justice Story as an author, see Srory, CoMMENTARIES ON THE CON- 
STITUTION OF THE UnrTep Srates (fifth ed., 1891), Sections 1308 ef seq. 


168 Hampton v. McConnel, 16 U.S. (3 Wheat.) 234, 4.L.Ed. 378 (1818) (The courts 
said ‘** * * the judgment of a state court should have the same credit validity and effect in 
every other court in the United States which it had in the state where it was pronounced, 
and that whatever pleas would be good to a suit thereon in such state and none others, 
could be pleaded in any other court in the United States."”) 

See Davis v. Davis, 305 U.S. 32, 59 S.Ct. 3, 83 L.Ed. 261, 118 A.L.R. 1518 (1938), 
motion to recall mandate denied in 59 S.Ct. 773 (1939) where it is said that the Congressional 
interpretation is correct. 
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to the judgment of a sister state; but that it assumed, in a summary, 
off-hand fashion, without analysis or discussion that the Constitution 
delegated that power to Congress. Accordingly, the words and meaning 
of the constitutional provision have been quietly discarded and com- 
pletely ignored; and the text of the statute has been substituted for 
the language of the Constitution. 

Although kindly but somewhat perfunctory references are made 
quite regularly to the full faith and credit clause of the Constitution, '®® 
the effect of the judgment of a sister state is said, with even greater 
regularity, in the words of the Federal statute, to be the same effect 
that it had in the courts of the state in which it was rendered;!7° words 





169 Mills v. Duryee, 11 U.S. (7 Cranch) 481, 3 L.Ed. 411 (1813); Hampton v. McConnel, 
16 U.S. (3 Wheat.) 234, 4 L.Ed. 378 (1818); Milwaukee County v. M. E. White Co., 296 
U.S. 268, 56 S.Ct. 229, 80 L.Ed. 220 (1935); Millikin v. Meyer, 311 U.S. 454, 61 S.Ct. 
339, 85 L.Ed. 278 (1940); Riley v. New York Trust Co., 315 U.S. 343, 62 S.Ct. 608, 86 
L.Ed. 885, (1941), rehearing denied, 315 U.S. 829, 62 S.Ct. 903, 86 L.Ed. 1223 (1942); 
Williams v. North Carolina, 317 U.S. 287, 63 S.Ct. 207, 87 L.Ed. 279, 143 A.L.R. 1273 
(1942); Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Ct. 208, 88 L.Ed. 149, 150 
A.L.R. 413 (1943), rehearing denied, 321 U.S. 801, 64 S.Ct. 483, 88 L.Ed. 1088 (1943); 
Morris v. Jones, 329 U.S. 545, 67 S.Ct. 451, 91 L.Ed. 488, 168 A.L.R. 656 (1947), rehearing 
denied, 330 U.S. 854, 67 S.Ct. 858, 91 L.Ed. 1296 (1947); Bissell v. Briggs, 9 Mass. 462, 6 
Am. Dec. 88 (1813); Crescent Hat Co. v. Chizik, 223 N. Car. 371, 26 S.E. 2d 871 (1943); 
Keehn v. Hodge Drive-It-Yourself, 146 Ohio St. 45, 64 N.E. 2d 117 (1945); Stewart Es- 
tate, 334 Pa. 356, 5 Atl. 2d 910 (1939); Johnson v. Johnson, 196 S.Car. 474, 13 S.E. 2d 
593, 134 A.L.R. 318 (1941); United States Casualty Co. v. Standard Accident Insurance 
Co., 175 Tenn. 559, 136 S.W. 2d 504, 126 A.L.R. 876 (1940); Ehrlich v. Frank Holton 
& Co., 228 Wis. 676, 280 N.W. 297 (1938), rehearing denied, mandate vacated, 228 Wis. 676, 
281 N.W. 696 (1938). 


170 Mills v. Duryee, 11 U.S. (7 Cranch) 481, 3 L.Ed. 411 (1813); Hampton v. McConnel, 
16 U.S. (3 Wheat.) 234, 4 L.Ed. 378 (1818); New York Mutual Life Ins. Co. v. Harris, 97 
U.S. 331, 24 L.Ed. 959 (1877); Hanley v. Donoghue, 116 U.S. 1, 6 S.Ct. 242, 29 L.Ed. 
535 (1885); Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 641, 52 L.Ed. 1039 (1908); Mag- 
nolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Ct. 208, 88 L.Ed. 149, 150 A.L.R. 413 
(1943), rebearing denied, 321 U.S. 801, 64 S.Ct. 483, 88 L.Ed. 1088 (1943); Morris v. Jones, 
329 U.S. 545, 67 S.Ct. 451, 91 L.Ed. 488, 168 A.L.R. 656 (1947), rehearing denied, 330 U.S. 
854, 67 S.Ct. 858, 91 L.Ed. 1296 (1947); Northwestern Brewers Supply Co. v. Vorhees, — 
Mo. —, 203 S.W. 2d 422 (1947); Swift & Co. v. Weston, 88 Mont. 40, 289 Pac. 1035 
is (dormant judgment); Suydam v. Barber, 18 N.Y. 468, 75 Am. Dec. 254 (1858) 

Missouri judgment against one joint debtor does not discharge other joint debtors; New 
York must give same effect); Benton v. Burgot, 10 Serg. & R. (Pa.) 240 (1823); Hoxie 
v. Wright, 2 Vt. 263 (1828) (Massachusetts judgment conclusive as to plea of payment 
before judgment in Massachusetts was rendered). 

In an action on a judgment of a sister state, no defense can be made to its validity which 
could not have been made in the state in which it was rendered; Roche v. McDonald, 
275 U.S. 449, 48 S.Ct. 142, 72 L.Ed. 365, 53 A.L.R. 1141 (1927), annotated 28 CotumBia 
Law Review 659 (1928), and 26 Micnican Law Revigw 692 (1928). 

A judgment rendered in a sister state can be attacked collaterally with success only upon 
grounds on which it could have been attacked collaterally with success in the state in 
which it was rendered. Drummond v. Lynch, 82 Fed. 2d 806 (1936); A.B.C. Truck Lines v. 
Kenemer, 247 Ala. 543, 25 So. 2d 511 (1946); Cronin v. Unionaid Life Insurance Co., 184 
Ark. 493, 42 S.W. 2d 758 (1931); Louisville & Nashville Ry. Co. v. King, 216 Ky. 736, 
288 S.W. 733 (1926); Capper v. Short, 226 Ky. 689, 11 S.W. 2d 717 (1928); Anderson v. 
Reconstruction Finance Co., 281 Ky. 531, 136 S.W. 2d 741 (1940); Walter v. Keuthe, 98 
re 823, 121 Atl. 624 (1923); Mitchell v. Liberty Clay Products Co., 291 Pa. 282, 139 
Atl. 853 (1927); State v. Goudy, 94 W. Va. 542, 119 S.E. 685 (1923); Hall v. Wilder Manu- 
facturing Co., 316 Mo. 812, 293 S.W. 760, 52 A.L.R. 723 (1927). 

The effect of a judgment of a sister state as an estoppel of record must be the effect 
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which are sometimes changed so as to say with considerable emphasis, 
that the effect must be at least as great as its effect in the state in which 
it was rendered and that it cannot be less.!7! Occasionally it is said 
that the effect of the judgment of a sister state is determined by the 
full faith and credit provision implemented by the Federal statute!”? or, 
as made applicable by the Federal statute,'”* a form of expression which 
gives a recognition to the United States Constitution somewhat greater 
than the customary forms, and which gratifies our present strong 
tendency to turn nouns into verbs. It is not necessary that the state in 
which an action is brought upon a judgment of a sister state should 
give to such judgment the same effect that it would give to one of its 
own judgments.!74 





which it had in the state in which it was rendered. Harnischfeger Sales Corporation v. 
Sternberg Dredging Co., 189 Miss. 73, 191 So. 94, (1939), suggestion of error overruled, 189 
Miss. 73, 195 So. 322 (1940), motion sustained, 189 Miss. 73, 196 So. 504 (1940). 

See Amato v. Amato, 244 Mass. 349, 138 N.E. 542 (1923) (decree for support in New 
York; held conclusive in a divorce suit in Massachusetts as to question of desertion). 

171 Calkins v. Calkins, 217 Ala. 378, 115 So. 866 (1928); Stephens v. Thomasson, 63 
Ariz. 125, 160 Pac. 2d 338 (1945); Lewis v. United Order of Good Samaritans, 182 Ark. 
914, 33 S.W. 2d 53 (1930); Motsinger v. Walker, 205 Ark. 236, 168 S.W. 2d 385 (1943); 
Biewend v. Biewend, 17 Cal. 2d 108, 109 Pac. 2d 701 (1941); Iowa-Wisconsin Bridge Co. 
v. Phoenix Finance Corporation, 41 Del. (2 Terry) 527, 25 Atl. 2d 383 (1941), certiorari 
denied, 317 U.S. 671, 63 e Ct. 79, 87 L.Ed. 539 (1942); Irving Trust Co. v. Kaplan, 155 Fla. 
120, 20 So. 2d 351 (1944); Atkins v. Atkins, 386 Ill. 345, 54 N.E. 2d 488 (1944), adhered to, 
393 Ill. 202, 65 N.E. 2d 801 (1946); Martin Bros. Box Co. v. Fritz, 228 Ia. 482, 292 N.W. 
143 (1940); Smolinsky v. Federal Reserve Life Ins. Co., 126 Kan. 506, 268 Pac. 830, 59 
A.L.R. 1394 (1928); Long v. M. C. Peters Mill Co., 157 La. 283, 102 So. 402 (1924); 
Richardson v. Helis, 192 La. 856, 189 So. 454 (1939); Swift & Co. v. Weston, 88 Mont. 
40, 289 Pac. 1035 (1930); Matter of Kelly, 285 N.Y. 139, 33 N.E. 2d 62 (1941); Bonnet- 
Brown Corporation v. Coble, 195 N.Car. 491, 142 S.E. 772 (1928); Law v. Cleveland, 
213 N.Car. 289, 195 S.E. 809 (1938); Hopper v. Nicholas, 106 Ohio St. 292, 140 N.E. 
186 (1922) (finding in administration proceeding as to domicile of decedent; held, res ad- 
judicata as to all who took part in such proceeding; even as to property in other state); 
Reed v. Hollister, 106 Ore. 407, 212 Pac. 367 (1923), error dismissed, Hollister v. Reed, 264 
U.S. 599, 44 S.Ct. 333, 68 L. Ed. 869 (1944); Dry v. Rice, 147 Va. 331, 137 S.E. 473 (1927) 
(cannot modify decree of sister state); State v. Goudy, 94 W. Va. 542, 119 S.E. 685 (1923); 
Ellis v. Gordon, 202 Wis. 134, 231 N.W. 585 (1930). 

A state statute which provides that the judgment of a sister state shall have a less effect 
than it had where it was rendered is unconstitutional. Ro:he v. McDonald, 275 U.S. 
449, 48 S.Ct. 142, 72 L.Ed. 365 (1928) (statute of limitations; claimed barred in state 
where action on judgment is brought before judgment is rendered in sister state); Dodge 
v. Coffin, 15 Kan. 277 (1875) (statute of limitations; claim barred in state where action 
on judgment is brought before judgment in sister state is rendered); Singer Manufacturing 
Co. v. Fleming, 39 Neb. 679, 58 N.W. 226, 42 Am. St. Rep. 613, 23 L.R.A. 210 (1894). 
— spparently contra, Mottu v. Davis, 151 N.Car. 237, 65 S.E. 969 (1909) (judgment on 

tures). 

172 Morris v. Jones, 329 U.S. 545, 67 S.Ct. 451, 91 L.Ed. 488, 168 A.L.R. 656 (1947), 
rehearing denied, 330 U.S. 854, 67 S.Ct. 858, 91 L.Ed. 1296 (1947). 

173 Riley v. New York Trust Co., 315 U.S. 343, 62 S.Ct. 608, 86 L.Ed. 88 (1941), re- 
hearing denied, 315 U.S. 829, 62 S.Ct. 903, 86 L.Ed. 1223 (1942). 

174 Green v. Van Buskirk, 72 U.S. (5 Wall.) 307, 18 L.Ed. 599 (1866); Green v. Van 
Buskirk, 74 U.S. (7 Wall.) 139, 19 L.Ed. 109 (1868); (attachment in Illinois; effect in 
New York); Roche v. McDonald, 275 U.S. 449, 48 S.Ct. 142, 72 L.Ed. 365, 53 A.L.R. 1141 
(1927); Adam v. Saenger, 303 U.S. 59, 58 S.Ct. 454, 82 L.Ed. 649 (1938), rehearing denied, 
303 U.S. 666, 58 S.Ct. 640, 82 L.Ed. 1123 (1938); Riley v. New York Trust Co., 315 U.S. 
343, 62 S.Ct. 608, 86 L. Ed. 885, (1941), rehearing denied, 315 U.S. 829, 62 S.Ct. 903, 86 
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After the early and feeble attempts of the state courts to treat the 
judgment of a sister state as prima facie evidence only and after the 
United States Supreme Court had rendered its first decisions upon this 
question, the courts of the United States have taken the position that 
the judgment of a sister state for money only, if otherwise valid, 
was conclusive as to the merits;!’® whether a judgment at law, 17° a 
decree in equity for money only,'”’ or a decree awarding alimony, 178 
if final. To this there seems to have been but one exception, that of 





L.Ed. 1223 (1942); Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Ct. 208, 88 L.Ed. 
149, 150 A.L.R. 413 (1943), rehearing denied, 321 U.S. 801, 64 S.Ct. 483, 88 L.Ed. 1088 
(1944); Federal Land Bank v. Jefferson, 229 Ia. 1054, 295 N.W. 855, 132 A.L.R. 1282 
(1941), superseding, Federal Land Bank v. Jefferson, (Ia.) 294 N.W. 293 (1940); Stewart v. 
Eaton, 287 Mich. 466, 283 N.W. 651, 120 A.L.R. 1354 (1939); Cook’s Estate v. Brown, 
346 Mo. 281, 140 S.W. 2d 42, 128 A.L.R. 1396 (1940). 

The state in which the action is brought on the judgment of a sister state and which 
renders judgment thereon may enforce such judgment by its own methods; even though 
the state in which the original judgment was rendered would not have enforced it in that 
way. Ladd v. Martineau, 205 Minn. 129, 285 N.W. 281 (1939) (imprisonment for con- 
tempt; failure to pay award in bastardy). 


17% Mills v. Duryee, 11 U.S. (7 Cranch) 481, 3 L.Ed. 411 (1813); Hampton v. McConnel, 
16 U.S. (3 Wheat.) 234, 4 L.Ed. 378 (1818); Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 
641, 52 L.Ed. 1039 (1908); Michigan Trust Co. v. Ferry, 228 U.S. 346, 33 S.Ct. 550, 57 L.Ed. 
867 (1913); Chicago, Rock Island & Pacific Railway Co. v. Schendel, 270 U.S. 611, 46 
§.Ct. 420, 70 L.Ed. 757, 53 A.L.R. 1265 (1926) ewe of workmen's compensation 
board); Roche v. McDonald, 275 U.S. 449, 48 S.Ct. 142, 72 L.Ed. 365, 53 A.L.R. 1141 
(1927), annotated, 28 Cotumar1a Law Review 659 (1928), and 26 Micnican Law Revizw 
692 (1928); Milwaukee County v. M. E. White Co., 296 U.S. 268, 56 S.Ct. 229, 80 L.Ed. 
220 (1935); Adam v. Saenger, 303 U.S. 59, 58, S.Ct. 454, 82, L.Ed. 649 (1938); Milliken v. 
Meyer, 311 U.S. 454, 61 S.Ct. 339, 85 L.Ed. 275 (1940); Magnolia Petroleum Co. v. Hunt, 
320 U.S. 430, 64 S.Ct. 208, 88 L.Ed. 149, 150 A.L.R. 413 (1943), rehearing denied, 321 
U.S. 801, 64 S.Ct. 483, 88 L.Ed. 1088 (1944), (award of workmen's compensation board); 
Morris v. Jones, 329 U.S. 545, 67 S.Ct. 451, 91 L.Ed. 488, 168 A.L.R. 656 (1947), rebear- 
ing denied, 330 U.S. 854, 67 S.Ct. 858, 91 L.Ed. 1296 (1947); Ilowa-Wisconsin Bridge Co. v. 
Phoenix Finance Co., 41 Del. (2 Terry) 527, 25 Atl. 2d 383 (1942), certiorari denied, Phoenix 
Finance Corp. v. Iowa-Wisconsin Bridge Co., 317 U.S. 671, 63 S.Ct. 79, 87 L.Ed. 539 
(1942); See First Trust & Savings Bank v. lowa-Wisconsin Bridge Go., 98 Fed. 2d 416 
a Phoenix Finance Corp. v. Iowa-Wisconsin Bridge Co., 115 Fed. 2d 1 (1940); 

issell v. Briggs, 9 Mass. 462, 6 Am. Dec. 88 (1813); Wethered Misses Shop v. Coffey, 
240 Wis. 474, 3 N.W. 2d 693 (1942). 


176 Mills v. Duryee, 11 U.S. (7 Cranch) 481, 3 L.Ed. 411 (1813); Hampton v. McConnel, 
16 U.S. (3 Wheat.) 234, 4 L.Ed. 378 (1818); Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 
641, 52 L.Ed. 1039 (1908); Roche v. McDonald, 275 U.S. 449, 48 S.Ct. 142, 72 L.Ed. 
365, 53 A.L.R. 1141 (1927), annotated, 28 Corums1a Law Review 659 (1928), and 26 
Micuican Law Revigw 692 (1928); Milwaukee County v. M. E. White Co., 296 U.S. 
268, 56 S.Ct. 229, 80 L.Ed. 220 (1935); Adam v. Saenger, 303 U.S. 59, 58 S.Ct. 454, 82 
L.Ed. 649 (1938); Milliken v. Meyer, 311 U.S. 454, 61 S.Ct. 339, 85 L.Ed. 1143, (1940); 
Morris v. Jones, 329 U.S. 545, 67 S.Ct. 451, 91 L.Ed. 488, 168 A.L.R. 656 (1947), rehearing 
denied, 330 U.S. 854, 67 S.Ct. 858, 91 L.Ed. 1296 (1947). 

See Michigan Trust Co. v. Ferry, 228 U.S. 346, 33 S.Ct. 550, 57 L.Ed. 867 (1912) (decree 
of probate court); Bissell v. Briggs, 9 Mass. 462, 6 Am. Dec. 88 (1813); Dansby v. North 
Carolina Mutual Life Insurance Co., 209 N.Car. 127, 183 S.E. 521 (1936); Wethered Misses 
Shop v. Coffey, 240 Wis. 474, 3 N.W. 2d 693 (1942). 

177 McKim v. Odom, 12 Me. 94 (1835). 

See also LeBrun v. Boston & Maine Railroad, 82 N.H. 170, 131 Atl. 441 (1925) Corder 
that railway assume obligation (tort) created by its receiver). 

178 Lynde v. Lynde, 181 U.S. 183, 21 S.Ct. 555, 45 L.Ed. 810 (1901); Sistare v. Sistare, 
218 U.S. 1, 30 S.Ct. 682, 54 L.Ed. 905, 28 L.R.A. (N.S.) 1068 (1910). 
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the judgment for a penalty. This will be discussed later,!7® in con- 
nection with other more or less anomalous exceptions to what appears 
to be, in the United States Constitution and in the Federal statute, 
a uniform rule. The decrees of a court of equity or a court of divorce, 
requiring acts other than the payment of money only, or forbidding 
certain kinds of acts, form another anomalous irregularity which will 
be treated later. Decrees in rem,'*° decrees quasi in rem,'*! decrees which 
determine the domestic relations of the parties,'** and decrees of the 
courts of a state, dissolving corporations which have been created 
under the laws of such states,'** if otherwise valid, have generally been 
held to be conclusive as to the merits. To this there are a few other 
anomalous irregularities which will be discussed later. 

Neither the Constitution of the United States nor the Federal statute 
passed thereunder made any provision as to the method of enforcing 
a judgment of a sister state. It was said, in obiter, that Congress could 
provide that execution could issue on it in any other state of the Union 
without bringing any action in such state upon such judgment.!* 
As Congress has never made such provision for enforcing judgments of 
sister states for money only, we have no direct authority upon the 


question. 





179 See VI, herein. 

180 Dobler v. Bawden,—Ia.—25 N.W. 2d 866 (1947); Ware v. Ware, 302 Ky. 438, 194 
S.W. 2d 969 (1946) (the court said that the question of law had been ‘‘tossed backward and 
forward * * * since the year 1925”’ * * * like ‘‘a basket ball game."”). For litigation in New 
Mexico see Ware v. Farmers’ National Bank, 37 N.M. 415, 24 Pac. 2d 269 (1933); Succession 
of Land,—La.—31 So. 2d 609 (1947) (decree that gift of a bond was valid.) 

181 Harris v. Balk, 198 U.S. 215, 25 S.Ct. 625, 49 L.Ed. 1023 (1904); Hull v. Blake, 13 
Mass. 153 (1816) (note made and payable in Georgia: maker garnisheed by creditor of 
payee; order to maker to pay, followed by payment, discharges maker as against indorsee 
of note; indorsement in Rhode Island). 

182 Cheever v. Wilson, 76 U.S. (9 Wall.) 108, 19 L.Ed. 604 (1869) (divorce and alimony); 
Atherton v. Atherton, 181 U.S. 155, 21 S.Ct. 544, 45 L.Ed. 794 rae (divorce); Harding 
v. Harding, 198 U.S. 317, 25 S.Ct. 679, 49 L.Ed. 106 (1905) (divorce); Yarborough v. 
Yarborough, 290 U.S. 202, 54 S.Ct. 181, 78 L.Ed. 269, 90 A.L.R. 924 (1933) (maintenance 
of minor child); Williams v. North Carolina, 317 U.S. 287, 63 S.Ct. 207, 87 L.Ed. 279, 
143 A.L.R. 1273 (1942) (divorce; here, jurisdiction eventually shown not to exist); 
Kugle v. Harpe, 234 Ala. 494, 176 So. 617 (1937) (adoption). 

183 Cogliano v. Ferguson, 245 Mass. 364, 139 N.E. 527 (1923); United States Truck Co. 
v. Pennsylvania Surety Corporation, 259 Mich. 422, 243 N.W. 311 (1932). 

Dissolution of a corporation by a court of a state which created it does not prevent the 
court of another state in which the property of such corporation is situated fom apply- 
ing such property to the payment of debts of such corporation. Sinnott v. Hanan, 214 
N.Y. 454, 108 N.E. 858 (1915) (such power was recognized in part by the statutes of the 
state which created such corporation). 

A court of a state which did not create a corporation has no jurisdiction to dissolve it. 
Raynes v. Sharp, 238 Mass. 20, 130 N.E. 199 (1921); Mills v. Anderson, 238 Mich. 643, 


214 N.W. 221 (1927). 
184 Green v. Sarmiento, Peter C.C. 74, 3 Wash. C.C. 17, 10 Fed. Cas. No. 5760 (1810). 
That the constitutional convention rejected the proposition that the judgment of a 
state court should be a domestic judgment in every state of the Union, see Williams v. 
North Carolina, 325 U.S. 226, 65 S.Ct. 1092, 89 L.Ed. 1577, 157 A.L.R. 1366 (1944), 
rebearing denied, 325 U.S. 895, 65 S.Ct. 1560, 89 L.Ed. 2006 (1944). 
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As no attempt was made to change the common law rule as to the 
enforcement of these judgments, our courts followed the general 
theory of the English courts. If it is sought to give effect to a judgment 
of a sister state for money only, an action must be brought in the other 
state in which it is sought to give effect to such judgment. The judg- 
ment must be set up as the right of action. If proved properly, an 
appropriate judgment will be rendered in the state in which such second 
action has been brought; and this judgment will be then enforced as 
are other judgments rendered in such state for money only.'® This is 
equally true of a decree in equity for money only 1*¢ or of a decree for 
alimony?®’ if final. 

If the decree in question is one of a court of equity or of divorce 
which orders one of the parties to perform certain acts other than the 
payment of money, or which forbids him to perform certain acts, we 
have, as has been said before, an anomalous irregularity. The question 
of the power to enforce such a decree and the method of enforcing it 
will be considered later. As the English cases held, if the decree of the 
sister state is a decree in rem,'** or a decree quasi in rem,'*® or a decree 





185 Mills v. Duryee, 11 U.S. (7 Cranch) 481, 3 L.Ed. 411 (1813); Hampton v. McConnel, 
16 U.S. (3 Wheat.) 234, 4 L.Ed. 378 (1818); McElmoyle v. Cohen, 38 U.S. (13 Pet.) 
312, 10 L.Ed. 177 (1839); Cole v. Cunningham, 133 U.S. 107, 10 S.Ct. 269, 33 L.Ed. 538 
(1890) Cobiter); Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 641, 52 L.Ed. 1039 (1908); 
Michigan Trust Co. v. Ferry, 228 U.S. 346, 33 S.Ct. 550, 57 L.Ed. 867 (1913); Roche v. 
McDonald, 275 U.S. 449, 48 S.Ct. 142, 72 L.Ed. 365, 53 A.L.R. 1141 (1927), annotated 28 
Corumsr1a Law Review 659 (1928), and 26 Micnican Law Ravirw 692 (1928); Milwaukee 
County v. M. E. White Co., 296 U.S. 268, 56 S.Ct. 229, 80 L.Ed. 220 (1935); Milliken v. 
Meyer, 311 U.S. 454, 61 S.Ct. 339, 85 L.Ed. 275 (1940); Morris v. Jones, 329 U.S. 545, 
67 S.Ct. 451, 91 L.Ed. 488, 168 A.L.R. 656 (1947), rebearing denied, 330 U.S. 854, 67 S.Ct. 
858, 91 L.Ed. 1296 (1947). 

A Louisiana statute which authorized execution on a foreign judgment was repealed 
a little over a hundred years ago. See Turley v. Dreyfus, 35 La. Ann. 510 (1883) and Suc- 
cession of Macheca, 147 La. 164, 84 So. 574 (1920). 

A Tennessee statute which gives a lien on Tennessee property of the judgment debtor 
if the creditor has exhausted his remedies in the state in which the mgr was rendered, 
contemplates litigation by the judgment creditor to enforce such lien. Taylor v. Badoux, 
92 Tenn. 249, 21 S$. W. 522 (1893); Commercial National Bank v. Matherwell Iron & Steel 
Co., 95 Tenn. 172, 31 S.W. 1002, 29 L.R.A. 164 (1895). 

A judgment of one state of the Union is not a lien upon land in another state, Cole v. 
Cunningham, 133 U.S. 107, 10 S.Ct. 269, 32 L.Ed. 538 (1890) Cobiter); Tolley v. Wilson, 
—Ark.— 205 S.W. 2d 177 (1947). 

186 McKim v. Odom, 12 Me. 94 (1835). 

187 Lynde v. Lynde, 181 U.S. 183, 21 S.Ct. 555, 45 L.Ed. 810 (1901) (past due alimony); 
Sistare v. Sistare, 218 U.S. 1, 30 S.Ct. 682, 54 L.Ed. 905, 28 L.R.A. (N.S.) 1068 (1910) 
(alimony already due; held not subject to control of court which rendered decree); Cukor 
v. Cukor, —Vt.—, 49 Atl. 2d 227, 168 A.L.R. 227 (1946) (decree on nal service in 
New York for alimoay; husband left New York; proceeding for judgment for arrears; 
notice by registered mail in other state held sufficient). 

188 Dobler v. Bawden, — Ia. —, 25 N.W. 2d 866 (1947) (judgment as to validity, etc., 
of assignment of claim); Friesen v. Hiatt, 129 Kan. 470, 283 Pac. 644 (1930) (distribution 
< a Succession of Land, — La. —, 31 So. 2d 609 (1947) (determination of validity 
of gift). 

189 Harris v. Balk, 198 U.S. 215, 25 S.Ct. 625, 49 L.Ed. 1023 (1904); Isaac v. Comision 
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which determines the domestic relations of the parties,!®° the party in 
whose favor such decree is rendered is not required to bring a suit in an- 
other state upon such decree; and he is not required to obtain a decree in 
the other state of the Union in which it is sought to enforce such 
original decree. Very likely, as at English law, he would not be allowed 
to do so if he wished. His rights, as determined by the original decree 
of the sister state are recognized and protected in the other states of the 
Union without any legal proceedings by such party other than by 
pleading such rights and such original decree to show that they have 
been established. As in England, the party in whose favor such original 
decree of a sister state has been rendered is very often the defendant. 
The plaintiff has brought an action in which he seeks to ignore the 
first decree and the rights which have been fixed thereby. The first 
decree is, as a rule, pleaded by the defendant, to show that his rights 
had been determined by the court of a sister state as a finality. As in 
England, if a suit in rem or quasi in rem is brought, the court can reach 
only the property of the defendant within the boundaries of that 
nation; but if the defendant was properly served in such action, a suit 
may be brought in another state of the Union in which the original 
decree is used as res adjudicata of the facts therein determined; and a 
second decree, based on such original decree, may be rendered in such 
other state; the second decree dealing with property within the state 
in which such second decree is rendered.1*! 

Because of the full faith and credit clause of the Constitution of the 
United States and of the Federal statute passed thereunder, so great 
an effect is given to the judgment or decree of a sister state that, differ- 





Regulador a del Mercado de Henequen, 204 La. 1, 14 So. 2d 865 (1943); Huli v. Blake, 
13 Mass. 153 (1816). 

See Pennington v. Fourth National Bank, 243 U.S. 269, 37 Sup. Ct. 282, 61 L.Ed. 713, 
L.R.A. 1917 F 1159 (1917), annotated 16 Micnican Law Review 184, 186 (1918) and 26 
Yate Law Journat 618 (1917) (bank account of non-resident seized for alimony ). 

See also Mayhew v. Thatcher, 19 U.S. (6 Wheat.) 129, 5 L.Ed. 223 (1821). 

A state may forbid garnishment in another state as between its own citizens. The gar- 
nishment cannot be attacked but the garnisheeing creditor may be personally liable. 
Singer Manufacturing Co. v. Fleming, 39 Neb. 679, 58 N.W. 226, 23 L.R.A. 210, 42 Am. 
St. 613 (1894). 

190 Cheever v. Wilson, 76 U.S. (9 Wall.) 108, 19 L.Ed. 604 (1869) (divorce); Atherton 
v. Atherton, 181 U.S. 155, 21 S.Ct. 544, 45 L.Ed. 794 (1901) (divorce); Harding v. Hard- 
ing, 198 U.S. 317, 25 S.Ct. 679, 49 L.Ed. 106 (1905) (divorce); Kugle v. Harpe, 234 Ala. 
494, 176 So. 617 (1937) (adoption); Worman v. Worman, 113 Fla. 233, 152 So. 435 (1933) 
(annulment of marriage); Wear v. Wear, 130 Kan. 205, 285 Pac. 606, 72 A.L.R. 425 (1930) 
(divorce); Larsen v. Erickson, 222 Minn. 363, 24 N.W. 2d 711, 168 A.L.R. 788 (1946) 
(divorce; as affecting property rights). 

191 Roberts v. Bathurst, 112 Fed. 2d 543 (1940); Corrigan v. Jones, 14 Colo. 311, 23 Pac. 
913 (1890) (domicile); In re Fischer's Estate, 118 N.J. Eq. 599, 180 Atl. 633 (1935) (dom- 
icile); Hopper v. Nicholas, 106 Ohio St. 292, 140 N.E. 186 (1922) (domicile); In re Hunter's 
Estate, 190 Okla. 284, 122 Pac. 2d 1017 (1942) (domicile). 

See also Texas v. Florida, 306 U.S. 398, 59 S.Ct. 563, 83 L.Ed. 817, 121 A.L.R. 1179 
(1939) (domicile). 
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ing from English law as to the judgments of foreign nations, such judg- 
ment merges the original cause of action whether the judgment has 
been satisfied or not.!*? The plaintiff who has won an action in the 
sister state and has obtained judgment therein, is not permitted to 
bring another action in any state of the Union upon such original 
cause of action. The defendant may set up such judgment of a sister 
state to show that the original cause of action has ceased to exist. If 
the defendant in the action in a sister state has won the case and ob- 
tained a judgment in his favor, such judgment is a bar to a subsequent 
action brought in another state of the Union by the defeated plaintiff 
upon the original claim.'% 

In order to have the judgment or decree of a sister state come within 
the protection of the Constitution of the United States and of the Fed- 
eral statute enacted thereunder, there must be a judgment or decree;!®4 
and such judgment or decree must be rendered by a court,!* or by an 





19 Yarborough v. Yarborough, 290 U.S. 202, 54 S.Ct. 181, 78 L.Ed. 269, 90 A.L.R. 
924 (1933); A.B.C. Truck Lines v. Kenemer, 247 Ala. 543, 25 So. 2d 511 (1946); Fred 
Miller Brewing Co. v. Capital Insurance Co., 111 Ia. 590, 82 N.W. 1023, 22 Am. St. Rep. 
529 (1900); Gray v. Richmond Bicycle Co., 167 N.Y. 348, 60 N.E. 663, 82 Am. St. Rep. 
720 (1901); Sloo v. Lea, 18 Ohio 279 (1849); Evans v. Cleary, 125 Pa. 204, 17 Atl. 440, 
11 Am. St. Rep. 886 (1889); Roller v. Murray, 71 W. Va. 161, 76 S.E. 172, L.R.A. 1915 
F. $64 hes. Cas. 1914B 1139 (1912), appeal dismissed, 234 U.S. 738, 34 S.Ct. 902, 58 L.Ed. 
1570 (1913). 

See Titus v. Wallick, 306 U.S. 282, 59 S.Ct. 557, 83 L.Ed. 653 (1939), where judgment is 
said to merge right of action so that judgment must be enforced in sister state. 


193 Scott v. Luther, 44 Ia. 570 (1876); Green v. Sanborn, 150 Mass. 454, 23 N.E. 224 
(1890); Wernse v. McPike, 100 Mo. 476, 13 S.W. 809 (1890); Baker v. Rand, 13 Barb. 
(N.Y. 152 (1852); Low v. Mussey, 41 Vt. 392 (1868). 


1% Gilmet v. Gilmet, 56 Ariz. 60, 105 Pac. 2d 513 (1940) (finding that husband had prom- 
ised to pay a certain amount each month to wife; held not decree for alimony); Roseman 
v. Roseman, 155 Fla. 750, 21 So. 2d 215 (1945) (consent decree for maintenance; held, 
not conclusive that husband had deserted wife); Rowe v. Rowe, 76 Ore. 491, 149 Pac. 
533 (1915) (finding that wife is entitled to ten dollars a week as alimony: not judgment). 

A judgment which has been rendered orally but which has not been entered on the 
journal must be recognized. Hobson v. Dempey Construction Co., 232 Ia. 1226, 7 N.W. 
2d 896 (1943) (divorce). 


19 Foote v. Newell, 29 Mo. 400 (1860) (stay bond; forfeited; by statute of Indiana 

iven the force and effect of a judgment; held that Missouri is not bound to recognize 
it); Taylor v. Barron, 30 N.H. 78 (1855) (commissioners under law of Vermont dissallowed 
a claim against the estate of a decedent; held not binding in New Hampshire since not 
properly authenticated; at modern law it would seem if even if a court of Vermont had 
acted it could not affect New Hampshire property). 

At one time it was said that a judgment of an inferior court of a sister state would not 
be recognized. A reason assigned for this result was that its proceedings could not be 
authenticated as provided by the Federal statute. Warren v. Shem, 19 Mass. (2 Pick) 
448 (1824); Robinson v. Prescott, 4 N.H. 450 (1828); Taylor v. Barron, 30 N.H. 78, 64 
Am. Dec. 281 (1855); Clark v. Parsons, 24 S.Car. L. (Rice) 16 (1838). 

The great weight of authority at the present time is that if it is properly proved and 
jurisdiction is shown to exist, full effect will be given to the judgment of an inferior court 
of a sister state. Michigan Trust Co. v. Ferry, 228 U.S. 346, 33 S.Ct. 550, 57 L.Ed. 867 
(1913) (county court); Class v. Blackwell, 48 Ark. 50, 2S.W. 257 (1886) (justice of peace); 
Banister v. Campbell, 138 Cal. 455, 71 Pac. 504, 703 (1903); Ault v. Zehering, 38 Ind. 
429 (1871); Morrison Manufacturing Co. v. Pinniman, 127 Ia. 719, 104 N.W. 279 (1905); 
Pelton v. Platner, 13 Ohio 209, 42 Am. Dec. 197 (1844) (record here showed lack of per- 
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administrative tribunal'** which has been given authority to render 
final judgments. The court or the administrative tribunal of the sister 
state in which the original action was brought must have jurisdiction 
to render the judgment in question;'®’ a principle which applies equally 
to proceedings in which it is sought to obtain a personal judgment,'%* 





sonal service); Fidelity & Deposit Co. v. Clanton, 167 Okla. 106, 28 Pac. 2d 566 (1933, 
1934) (county court; approving guardian’s account and discharging guardian); Beal v. 
Smith, 14 Tex. 305 (1855); Carpenter v. Pier, 30 Vt. 81, 73 Am. Dec. 288 (1858); Ander- 
son v. Chicago Title & Trust Co., 101 Wis. 385, 77 N.W. 710 (1898). 


196 Broderick v. Rosner, 294 U.S. 629, 55 S.Ct. 589, 79 L.Ed. 1100, 100 A.L.R. 1133 
(1935) (assessment on insolvent state bank by State Superintendent of Banks); Magnolia 
Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Ct. 208, 88 L.Ed. 149, 150 A.L.R. 413 (1943) 
(award of workmen's compensation by an Industrial Accident Board); Broderick v. Mc- 
Guire, 119 Conn. 83, 174 Atl. 314, 94 A.L.R. 890 (1934) (assessment on insolvent state 
bank by State Superintendent of Banks); Superintendent of Banks v. Moors, 294 Mass. 
518, 2 N.E. 2d 553 (1936) (assessment on insolvent bank by State Superintendent of 
Banks); Hood v. Guaranty Trust Co., 270 N.Y. 17, 200 N.E. 55 (i936) (assessment by 
State Commissioner of Banks upon insolvent trust company). 

197 Thompson v. Whitman, 85 U.S. (18 Wall.) 457, 21 L.Ed. 897 (1874); Minnesota 
Commercial Men's Association v. Benn, 261 U.S. 140, 43 S.Ct. 293, 67 L.Ed. 577 (1923); 
Treinies v. Sunshine Mining Co., 308 U.S. 66, 60 S.Ct. 44, 84 L.Ed. 85 (1939) (judgment of 
Washington probate court; Idaho court held that Washington court had no jurisdiction 
of action between claimants to estate of decedent based on contract between them); 
Griffin v. Griffin, 327 U.S. 220, 66 S.Ct. 556, 90 L.Ed. 635 (1946), rehearing denied, 328 U.S. 
876, 66 S.Ct. 975, 90 L.Ed. 645 (1946); Chicago M. & St. P. Ry. v. Schendel, 292 Fed. 
326 (1923) (court of state one has no jurisdiction to restrain litigation in state two as to 
rights under Federal Employers’ Liability Act; courts of state two not bound by such 
decree of state one); Botz v. Helvering, 134 Fed. 2d 538 (1943); Gilmet v. Gilmet, 56 Ariz. 
60, 105 Pac. 2d 513 (1940) (Texas court had no power to decree permanent alimony; 
Arizona will not recognize such Texas decree); Ciseee Chair Co. v. Manufacturers’ 
Furniture Co., 168 Ark. 756, 271 S.W. 954 (1925) (state in which property of corporation 
is may seize it for debts; although corporation has been dissolved where it was created); 
Capper v. Short, 226 Ky. 689, 11 S.W. 2d 717 (1928); Folger v. Columbian Insurance Co., 
99 Mass. 267, 96 Am. Dec. 747 (1868) (New York court held to have no jurisdiction to 
dissolve New York corporation); Matter of National Surety Co., 283 N.Y. 68, 27 N.E. 
2d 505 (1940), motion to amend remittitur granted, 284 N.Y. 593, 29 N.E. 2d 668 (1940), 
certiorari denied, Laughlin v. Pink, 311 U.S. 707, 61 S.Ct. 175, 85 L.Ed. 459 (1940); Barthol- 
omae Oil Corporation v. Booth, 146 Ore. 154, 28 Pac. 2d 1083 (1934), annotated 23 
Orzcon Law ~—. 211 (1944). 

198 Holker v. Parker, 11 U.S. (7 Cranch) 436, 3 L.Ed. 433 (1813) (without authority, 
attorney submitted to arbitration and compromised dispute; award held of no effect in 
suit in other state to set it aside); McDonald v. Mabee, 243 U.S. 90, 37 S.Ct. 343, 61 L.Ed. 
608 (1917) (at least, service was not in compliance with due process; held not merger; 
plaintiff may sue on original cause of action in another state); Adam v. Saenger, 303 U.S. 
59, 58 S.Ct. 454, 82 L.Ed. 649 (1938), annotated 51 Harvarp Law Review 1449 (1938) 
(service of notice of cross-petition upon attorney of non-resident plaintiff is sufficient); 
Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278 (1940) (service in another 
state upon defendant who is domiciled in the forum and is a citizen thereof is sufficient); 
Griffin v. Griffin, 327 U.S. 220, 66 S.Ct. 556, 90 L. Ed. 635 (1946), rehearing denied, 328 
U.S. 876, 66 S.Ct. 975, 90 L.Ed. 645 (1946); A.B.C. Truck Lines v. Kenemer, 247 Ala. 
543, 25 So. 2d 511 (1946) Cif by contract the insurer in a contract of liability insurance has 
power to bind the insured by a compromise judgment, and the insured is a party to such 
action, such judgment must be recognized in other states of the Union); Shreve Chair Co. 
v. Manufacturers’ Furniture Co., 168 Ark. 756, 271 S.W. 954 (1925) (dissolution of cor- 
poration where created; held, not to prevent seizure of property in other state); Van Dyke 
v. Illinois Commercial Men's Association, 358 Ill. 458, 193 N.E. 490 (1934) (foreign 

corporation; no agent, etc., on whom service can be made); Holt v. Alloway, 2 Blackf. 
Cnt.) 108 (1827) (non-resident defendant; no service, etc.); Capper v. Short, 226 Ky. 
689, 11 S.W. 2d 717 (1928); Gleason v. Dodd, 45 Mass. (4 Met.) 333 (1842) (personal 
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to proceedings in rem,'**® to proceedings quasi in rem,?°° to proceed- 
ings to determine rights which grow out of domestic relations such as 





jurisdiction); Stewart v. Eaton, 287 Mich. 466, 283 N.W. 651, 120 A.L.R. 1354 (1930); 
Matter of National Surety Co., 283 N.Y. 68, 27 N.E. 2d 505, (1940), motion to amend 
remittitur granted, Matter of National Surety Co., 284 N.Y. 593, 29 N.E. 2d 668 (1940), 
certiorari denied; Laughlin v. Pink, 311 U.S. 707, 61 S.Ct. 175, 85 L.Ed. 459 (1940); Battle 
v. Jones, 41 N.Car. 567 (1856) (non-resident defendant; no service, etc.); Dansby v. North 
Carolina Mutual Life Insurance Co., 209 N.Car. 127, 183 S.E. 521 (1936) (service in 
Mississippi on insurance commissioner held sufficient); Bartholomae Oil Corporation v. 
Booth, 146 Ore. 154, 28 Pac. 2d 1083 (1934), annotated 23 Orecon Law Review 211 (1944) 
(service on California Corporation does not give jurisdiction over non-resident share- 
holder); Rape v. Heaton, 9 Wis. 328, 76 Am. Dec. 269 (1859) (two defendants; return 
ambiguous; at most one was served; which one was not indicated). 

A judgment in a proceeding in personam does not bind one who was not a party to such 
proceeding. Bigelow v. Old Dominion Copper Co., 225 U.S. 111, 32 S.Ct. 641,56 L.Ed. 
1009 (1912). 

See also Campbell v. Ashler, 320 Mass. 475, 70 N.E. 2d 302 (1946) (two actions; same 
parties except that in one action administrator a creditors, legatees, etc., and 
in the other action, he represented beneficiaries under statute concerning death by wrong- 
ful act; same issues; judgment in one action held not res adjudicata in the pete, § 

One against whom it is sought to enforce a cognovit judgment may show that he did 
not sign the power of attorney. Bonnett-Brown Corporation v. Coble, 195 N.Car. 491, 
142 SE. 772 (1928). 

Judgment can be confessed only in compliance with the power of attorney. Grover & 
Baker Sewing Machine Co. v. Radcliffe, 137 U.S. 287, 11 S.Ct. 92, 34 L.Ed. 670 (1890) 
(power to any attorney of any court of record to confess judgment; no attorney of any 
court of record confessed judgment; judgment entered in Pennsylvania by prothonotary 
in accordance with Pennsylvania statute; other states need not recognize). If the power of 
attorney authorizes confession of judgment in favor of the holder of the note, the maker 
may show that judgment was confessed in favor of some other person. National Exchange 
Bank v. Wiley, 195 U.S. 257, 25 S.Ct. 700, 49 L.Ed. 184 (1904) (payee had transferred the 
note though he had possession; judgment confessed in favor of payee). 

If the record shows that the maker came into court in person and confessed judgment, 
the maker may show that such was not the fact. Bonnett-Brown Sales Service v. Utt, 
323 Mo. 589, 19 S.W. 2d 888 (1929). 

If the power is genuine and has authorized the confession of the judgment in question, 
and the legal validiay of such a power is in question, we find a diversity of views. If the 
legal validity of a power to confess judgment is in question, it would seem that if the state 
in which the original judgment was taken holds such power to be valid in law, other 
states must recognize the judgment; even states which would not permit such a judgment 
to be taken in their courts. liter v. Bennett & Co., 196 Ind. 50, 145 N.E. 830 (1924) 
(note took effect where such power was held invalid; payable and judgment taken where 
valid); Spahr v. P & H Supply Co., 223 Ind. 570, 63 N.E. 2d 425 (19459 Cnote delivered in 
Ohio where power held valid; payable in Indiana where power not valid; judgment taken 
in Ohio; action on judgment in Indiana). 

Some courts will not recognize such a judgment if the note took effect in a state which 
held such powers invalid, though judgment was taken in a state where such power was 
held valid. Jones v. Turner, 249 Mich. 403, 228 N.W. 796 (1930). 

If the note took effect where such powers were held valid, some of these courts have 
recognized the judgment. Ohio v. Eubank, 295 Mich. 230, 294 N.W. 166 (1940). 

Some courts have refused to recognize a cognovit judgment as against their policy, 
though taken where such powers are valid. Bonnett-Brown Sales Service v. Utt, 323 Mo. 
589, 19 S.W. 2d 888 (1929). In a later case, however, Missouri recognized such a judgment 
if valid where taken. Estate of Cook v. Brown, 346 Mo. 281, 140 S.W. 2d 42, 128 A.L.R. 
1396 (1940). 


199 Thompson v. Whitman, 85 U.S. (18 Wall.) 457, 21 L.Ed. 897 (1874) (control of 
pag? assumed not to confer jurisdiction im rem); Ward v. Boyce, 152 N.Y. 191, 46 
-E. 180, 36 L.R.A. 549 (1897) (proceeding in Vermont to determine ownership of a 
note; alleged owner domiciled in New York; not served, etc., in Vermont; held, Vermont 
decree of no effect); In re Gaines’ Will, 32 N.Y.S. 398, 84 Hun 520 (1895), affirmed, Matter 
of Gaines, 154 N.Y. 747, 49 N.E. 1097 (1897); Williams v. Saunders, 45 Tenn. (5 Cold.) 
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divorce? and custody of children?” and to proceedings for the appoint- 
ment of a guardian and the like.*°* At an early period of the develop- 


60 (1867) Cwill F agg oe in Pennsylvania; held not final as to land in Tennessee); Drane 
v. Guymere, 2 Tex. Unrep. Cases 496 (1882-1884) (decree of Louisiana determining heirs 
of decedent; not binding as to land in Texas); Fleming v. I. G. McCrory Co., 114 W. Va. 
439, 174 S.E. 325 (1933, 1934) (the X Company was adjudged a bankrupt in New York, 
and the referee found that certain West Virginia property standing in the name of the Y 
Company a subsidiary, belonged to the X Company; West Virginia refused to recognize 
such finding). 

The decree of a court of one state cannot affect the title to land in a sister state. McCor- 

mick v. Sullivant, 23 U.S. (10 Wheat.) 192, 6 L.Ed. 300 (1825) (probate in Pennsylvania; 
of no effect as to land in Ohio); Darby v. Mayer, 23 U.S. (10 Wheat.) 465, 6 L.Ed. 367 
(1825) (probate in Maryland; of no effect as to land in Tennessee); Robertson v. Pickrell, 
109 U.S. 608, 3 S.Ct. 407, 27 L.Ed. 1049 (1883) (probate in Virginia; of no effect as to land 
in the District of Columbia); Beach v. Younsiteed, 215 Ia. 979, 247 N.W. 545 (1933) 
(decree of foreclosure in Iowa cannot affect title to land in Minnesota; power to compel 
mortgagor to convey is not discussed); Parkinson v. Guilloz, 250 Mich. 637, 231 N.W. 
89 (1930) (see prior decree in California, Guilloz v. Parkinson, 204 Cal. 441, 268 Pac. 635 
(1928), disclaiming power to determine title to Michigan land); Higgins v. Higgins, 60 
_ - 245 N.W. 397 (1932) (may compel party in its jurisdiction to execute and deliver 
deed). 
The probate court of a state has jurisdiction over the property of a decedent in that 
state; and may determine the domicile of the decedent as far as concerns such property. 
Such decree does not bind other claimants to the estate who were not parties to such 
hearing; nor does it bind other property, either in intestate succession: Tilt v. Kelsey, 
207 U.S. 43, 27 S.Ct. 1, 52 L.Ed. 95 (1907); Baker v. Baker Eccles Co., 242 U.S. 394, 37 
S.Ct. 152, 61 L.Ed. 386 (1917); or in testate succession: Thormann v. Frame, 176 U.S. 
350, 20 S.Ct. 446, 44 L.Ed. 500 (1900); Overby v. Gordon, 177 U.S. 214, 20 S.Ct. 603, 
44 L.Ed. 741 (1900); Burbank v. Ernst, 232 U.S. 162, 34 S.Ct. 299, 58 L.Ed. 551 (1914); 
Riley v. New York Trust Co., 315 U.S. 343, 62 S.Ct. 608, 86 L.Ed. 885 (1941), rehearing 
denied, 315 U.S. 829, 62 S.Ct. 903, 86 L.Ed. 1223 (1942), affirming, New York Trust Co. v. 
Riley, 24 Del. Ch. 354, 16 Atl. 2d 772 (1940). 

Such decree as to domicile is binding upon claimants who were parties to such pro- 
ceeding. Corrigan v. Jones, 14 Colo. 311, 23 Pac. 913 (1890); In re Fischer's Estate, 118 
ny a: 599, 180 Atl. 633 (1935); Hopper v. Nicholas, 106 Ohio St. 292, 140 N.E. 186 

1922). 

See also In re Coppock’s Estate, 72 Mont. 431, 234 Pac. 258 (1925) where, however, both 
courts found the same domicile. 

200 Harris v. Balk, 198 U.S. 215, 25 S.Ct. 625, 49 L.Ed. 1023 (1904) (personal service on 
garnishee held sufficient to give jurisdiction; though defendant debtor is beyond the jur- 
isdiction of the court); Boon v. Wachovia Bank & Trust Co., 163 Fed. 2d 809 (1947). 

See also Bank of Jasper v. First National Bank, 258 U.S. 112, 42 S.Ct. 202, 66 L.Ed. 
490 (1922); and Isaac v. Comision Reguladora del Mercado de Henegnen, 204 La. 1, 14 
So. 2d 972 (1943). 

201 Cheeley v. Clayton, 110 U.S. 701, 4 S.Ct. 328, 28 L.Ed. 298 (1884) (divorce in the 
Territory of Colorado; service by publication held insufficient to give jurisdiction to the 
Territorial Court; decree of no effect); Williams v. North Carolina, 317 U.S. 287, 63 S.Ct. 
207, 87 L.Ed. 279, 143 A.L.R. 1273 (1942) (divorce in state in which neither party was 
domiciled); Williams v. North Carolina, 325 U.S. 226, 65 S.Ct. 1092, 89 L.Ed. 1577, 
157 A.L.R. 1366 (1945); Drummond v. Lynch, 82 Fed. 2d 806 (1936) (divorce in state in 
which neither party domiciled); Gilmet v. Gilmet, 56 Ariz. 60, 105 Pac. 2d 513 (1940) 
(Texas court had no jurisdiction to award permanent alimony); Atkins v. Atkins, 393 
Ill. 202, 65 N.E. 2d 801 (1946) (divorce in state where neither party is domiciled); Cohen 
v. Cohen, 319 Mass. 31, 64 N.E. 2d 689, 163 A.L.R. 362 (19465 

202 New York ex re/. Halvey v. Halvey, 330 U.S. 610, 67 S.Ct. 903, 91 L.Ed. —(1947); 
Gilman v. Morgan, —Fla.—, 29 So. 2d 372 (1947), petition for certiorari dimissed by petitioner, 
331 U.S. 796, 67 S.Ct. 1740, 91 L.Ed. 1822 (1947); Brandon v. Brandon, 154 Ga. 661, 115 
S.E. 115 (1922); Carter v. Carter, 201 Ga. 850, 41 S.E. 2d 532 (1947) (mother not served; 
mother not bound by decree); Goldsmith v. Salkey, 131 Tex. 139, 112 S.W. 2d 165, 116 
A.L.R. 1293 (1938) (state to which child is taken rightfully has jurisdiction to modify 
decree of other state as to custody); Suter v. Suter,—W.Va.—, 37 S.E. 2d 474 (1946). 

203 Im re Hanrahan’s Will, 109 Vt. 108, 194 Atl. 471 (1937). 
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ment of our law upon this topic, some courts took the position that if 
the record of the proceeding showed that the court which rendered the 
judgment had jurisdiction, the court of the sister state in which the 
action upon such judgment was brought or in which was sought the 
recognition of the right which was established by such judgment, 
could not permit such showing of jurisdiction to be attacked? al- 
though such question of jurisdiction had not been litigated in the pro- 
ceeding in which the judgment was rendered. This theory has long 
since been abandoned. If the question of jurisdiction was not litigated 
in the proceeding in which the judgment was rendered, it may be 
litigated in the action in a sister state upon such judgment.” If, on the 
other hand, the question of jurisdiction was litigated in the proceeding 
in which the original judgment was rendered, it cannot be litigated 
again in the action in a sister state upon such judgment.?° This juris- 
diction is measured by the theories of common law and of equity, but 
there is comparatively little difference between the theories of the 
different states of the Union as to jurisdiction.?% 

If a judgment has been rendered by a court of a sister state which had 
jurisdiction to retider such judgment, can the defeated party show that 
the successful party obtained such judgment in his favor by the use of 
fraud in the procedure? One of the earliest decisions of the Supreme 
Court on this question seemed to say that fraud could not be set up in 
the state in which the action on the judgment of the sister state had 
been brought.?°* It is quite possible, however, that the decision meant 
only that in the procedure then in force, such differences could not be 
set up by plea in the action at law upon the judgment; but that a 
separate suit in equity to enjoin the successful party from taking ad- 
vantage of the fraudulent judgment was the proper and only method 





204 Pritchett v. Clarke, 4 Del. 280 (1845), reversing Pritchett v. Clark, 3 Del. 517 (1842). 

2% Thompson v. Whitman, 85 U.S. (18 Wall.) 457, 21 L.Ed. 897 (1874); Simmons v. Saul 
138 U.S. 439, 11 S.Ct. 369, 34 L.Ed. 1054 (1891); Cole v. Cunningham, 133 U.S. 107, 
10 S.Ct. 269, 33 L.Ed. 538 (1890); Grover & Baker Sewing Machine Co. v. Radcliffe, 
137 U.S. 287, 11 S.Ct. 92, 34 L.Ed. 670 (1890); Aldrich v. Kinney, 4 Conn. 380, 10 Am. Dec. 
151 (1822); Barney v. White, 46 Mo. 137 (1870); Darling & Co. v. Burchard, 69 N.D. 
212, 284 N.W. 856 (1939). 

To attack the record successfully, the plea and the evidence must show facts which pre- 
vent the existence of jurisdiction. Smith v. Rhoades, 1 Day (Conn.) 168 (1803); Bimeler 
v. Dawson, 5 Ill. 536, 39 Am. Dec. 430 (1843). 


26 Chicago Life Insurance Co. v. Cherry, 244 U.S. 25, 37 S.Ct. 492, 61 L.Ed. 966 (1917); 
Baldwin v. Iowa State Traveling Men's Association, 283 U.S. 522, 51 S.Ct. 517, 75 L.Ed. 
1244, (1931) (personal jurisdiction); Davis v. Davis, 305 U.S. 32, 59 S.Ct. 3, 83 L.Ed. 
26, 118 A.L.R. 1518 (1938) (divorce); Northwestern Casualty & Surety Co. v. Conaway, 
210 Ia. 126, 230 N.W. 548, 68 A.L.R. 1465 (1930); Smolinsky v. Federal Reserve Life 
insurance Co., 126 Kan. 506, 268 Pac. 830, 59 A.L.R. 1394 (1928). 


207 Husband v. Crockett, 195 Ark. 1031, 115 S.W. 2d 882 (1938). 
208 Christmas v. Russell, 72 U.S. (5 Wall.) 290, 18 L.Ed. 475 (1866). 
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of setting up such fraud.*°* Whatever the meaning of this case, it has 
since then been assumed by the Supreme Court of the United States 
that fraud in the procedure would prevent the enforcement of the judg- 
ment of a sister state which has been thus obtained,?!° at least if such 
fraud would have prevented the enforcement of such judgment in the 
state in which it was rendered.*!' Whether the party who wishes to 
take advantage of such fraud must bring a suit in equity or whether 
he can set such fraud up in the action at law upon such judgment is a 
matter of the procedure of the state in which the action is brought 
upon such judgment. 

A decree or order of a sister state will not be given effect in the courts 
of another state of a Union unless it is a fina] judgment which ends the 
litigation in question by a judicial determination of the merits.?!* If 





209 Maxwell v. Stewart, 89 U.S. (22 Wall.) 77, 22 L.Ed. 564 (1874); Hanley v. Donghue, 
116 U.S. 1, 6 S.Ct. 242, 29 L.Ed. 535 (1885) (obiter); Simmons v. Saul, 138 U.S. 439, 
11 S.Ct. 369, 34 L.Ed. 1054 (1891); Benton v. Burgot, 10 Serg. & R. (Pa.) 240 (1823) 
(fraud not defense in action at law). 


210 Cole v. Cunningham, 133 U.S. 107, 10 S.Ct. 269, 33 L.Ed. 538 (1890) (obiter). 


211 Stephens v. Thomasson, 63 Ariz. 187, 160 Pac. 2d 338 (1945) (plaintiff induces de- 
fendant to enter appearance, promising not to take judgment against him); Levin v. 
Gladstein, 142 N.Car. 482, 55 S.E. 371 (1906) (plaintiff promises to dismiss action; in- 
stead he takes default judgment); Vetter’s Estate, 308 Pa. 447, 162 Atl. 303 (1932) (trust 
for daughter; income only until divorce; principal on divorce; daughter and her husband 
get collusive divorce in Nevada, meaning to remarry after daughter draws principal; 
payment of principal refused in Pennsylvania). 

Bad faith in getting the adversary or his property into the state in which claimant 
wishes to bring his action has been treated, in some cases as fraud for which the judgment 
may be attacked in another state; although the facts are known in time to enable the de- 
fendant to set them up in such action, and the court is not misled. Miller v. Acme Feed, 
Inc., 228 Ia. 861, 293 N.W. 637 (1940), annotated 15 Tutang Law Review 139 (1940) 
and 2 Wasnincton & Lez Law Revigew 128 (1940); Wood v. Wood, 78 Ky. 624 (1880) 
(property taken by owner to Tennessee through fraud of his creditor; there attached; 
debtor recovers damages from creditor). 

Perjury as to facts embodied in the issue has been held not to be fraud in procedure, for 
which enforcement of the judgment may be enjoined in equity. Littlefield v. Paynter, 
111 Kan. 201, 206 Pac. 1114 (1922). 

If the issue of fraud in procedure has been determined in the state in which the original 
action is brought, it cannot be relitigated in another state. Hockaday v. Skeggs, 18 La. 
Ann. 681 (1866). 

212 Board of Public Works v. Columbia College, 84 U.S. (17 Wall.) 521, 21 L.Ed. 687 
(1873) (judgment to pay amount of deficiency; not final until deficiency is determined); 
Lynde v. Lynde, 181 U.S. 183, 21 S.Ct. 555, 45 L.Ed. 810 (1901); Operative Plasterers’ 
and Cement Finishers’ International Association v. Case, 68 App. D.C. 43, 93 Fed. 2d 
56, (1937) (judgment against unincorporated association held final); Irving Trust Co. v. 
Kaplan, 155 Fla. 120, 20 So. 2d 351 (1944) (decree of foreclosure not final; deficiency judg- 
ment final); Evans v. Illinois Surety Co., 319 Ill. 105, 149 N.E. 802 (1925) (default judg- 
ment; held a finality in sister state); Wagner v. Cholley, 181 Md. 411, 31 Atl. 2d 852 (1943); 
Coane v. Girard Trust Co., 182 Md. 577, 35 Atl. 2d 449 (1943) (deficiency judgment in 
foreclosure held final); Ladd v. Martineau, 205 Minn. 129, 285 N.W. 281 (1939) Cover- 
due installments under a bastardy decree; not subject to modification by the court that 
rendered it; held final); Welch v. Kroger Grocery Co., 180 Miss. 89, 177 So. 41 (1937) 
Cnonsuit on New York; record does not show that it was on the merits; although court 
was about to direct verdict for defendant); Wilson & Co. v. Hartford Fire Insurance Co., 
300 Mo. 1, 254 S.W. 266 (1923) (non suit in New York; record did not show that it was 
on the merits); Kearney v. National Grain Yeast Corporation, 126 N.J.L. 107, 19 Atl. 
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the judgment is otherwise unobjectionable, the fact that the defeated 
party could have taken an appeal to a higher court or could have gone 
to a higher court on error,”"* or that he has taken an appeal from such 
judgment or has prosecuted error thereto, if such proceedings do not 
vacate the original judgment?" does not prevent such judgment from 
being final; and an action may be brought thereon in a sister state. If 
the proceedings in appeal or error vacate the judgment, an action on it 
cannot be maintained in a sister state.?! 

Difficult questions may arise if a judgment is rendered in the second 
state upon the judgment of the first state, and the judgment of the 
first state is then reversed in the proceeding in appeal or error.?!® In 





2d 19 (1941) (New York judgment on pleadings; not final); In re Porep, 60 Nev. 393, 111 
Pac. 2d 533 (1941) (refusal of California State Bar to discipline attorney for advertising 
for Nevada divorce business; not bar to discipline in Nevada); Roller v. Murray, 71 W. Va. 
161, ° S.E. 172 (1912) (dissolution of temporary injunction is not a finality in a sister 
state). 

See Sweeney, Conflict of Laws—Judgments—Finality of Foreign Judgments, 22 NEBRASKA 
Law Review 209 (1943). 

If the original action is dismissed because the claim is barred by the local statute of 
limitations, and such statute affects the remedy only, such judgment is not a bar to another 
action in a sister state. United States Bank v. Donnally, 33 U.S. (8 Pet.) 361, 8 L.Ed. 
974 (1834); Warner v. Buffalo Drydock Co., 67 Fed. 2d 540 (1933); Titus v. Wells Fargo 
Bank & Union Trust Co., 134 Fed. 2d 223 (1943); Western Coal & Mining Co. v. Jones, 
27 Cal. 2d 819, 167 Pac. 2d 719, 164 A.L.R. 685 (1946) (acknowledgment of debt barred by 
limitations; held insufficient where original action is bought; judgment not a bar in a 
sister state); Brand v. Brand, 110 Ky. 785, 76 S.W. 868, 63 L.R.A. 206, 25 Kentucky Law 
* 987 (1903). 

rs — Weeks v. Harriman, 65 N.H. 91, 18 Atl. 87, 4 L.R.A. 744, 23 Am. St. Rep. 
21 (1889). 

If the state in which the second action is brought after a sister state has held that limita- 
tions has run, has a borrowing statute which adopts the law of the state where the first 
action is brought, the judgment of the first state is final. Fowler v. Pilson, 74 App. D.C. 
= Fed. 2d 918 (1941), certiorari denied, 316 U.S. 664, 62 S.Ct. 944, 86 L.Ed. 1740, 

1942). 

A judgment upon a condition is final when the condition has been performed. East 
Denver Municipal Irrigation District v. Doherty, 293 Fed. 804 (1923); Crawford v. Ruby, 
210 Ky. 166, 275 S.W. 517 (1925). If the condition has not been performed, a sister state 
may refuse to give effect to the judgment. East Denver Municipal Irrigation District v. 
Doherty, 293 Fed. 804 (1923). 

See obiter in Coane v. Girard Trust Co., 182 Md. 577, 35 Atl. 2d 449 (1943). 


213 Ryan v. City National Bank & Trust Co., (Tex. Civ. App.) 186 S.W. 2d 747 (1945). 


214 Bank of North America v. Wheeler, 28 Conn. 433, 73 Am. Dec. 683, (1859); Faber 
v. Hovey, 117 Mass. 107, 19 Am. Rep. 398 (1875); Birney v. Birney, 111 N.J. Eq. 37, 161 
Atl. 50 (1932); Tradesmen’s National Bank & Trust Co. v. Cummings Bros. Co., 9 N.J. 
Misc. 1333, 157 Atl. 386 (1931); Paine v. Schenectady Insurance Co., 11 R.I. 411 (1876, 
1877); Piedmont & Arlington Life Insurance Co. v. Ray, 75 Va. 821 (1881). 

The law of the state in which the original judgment was rendered determines the effect 
of the appeal. Lonergan v. Lonergan, 55 Neb. 641, 76 N.W. 16 (1898). 

*16 Dalche v. Board of Commissioners, 49 Fed. 2d 374 (1931). 

_ See Faris v. Hope, 298 Fed. 727 (1924) where proceedings for review of divorce if brought 
in time prevent divorce from becoming operative until review proceedings are determined. 


*16 Tt has been suggested that judgment should not be entered in the second state until 
the proceedings in appeal or error in the first state have been determined. Paine v. Schenec- 
tady Insurance Co., 11 R.I. 411 (1876, 1877). 

See also Case v. Illinois Central Railroad Co., 184 Ia. 98, 169 N.W. 465 (1918) where 
action against debtor in one state was continued until garnishment of such claim in other 
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some cases equity has given relief by enjoining the judgment creditor 
from enforcing the judgment of the second state after the reversal of 
the judgment of the first state.*!7 

Difficulties have arisen, in a number of cases, in determining whether 
the judgment in question is a finality or not, apart from any question of 
appeal or error. If the court which renders the original judgment re- 
serves power to modify it or if such power exists without any specific 
reservation, must the courts of other states give effect to such judg- 
ment? May they give effect to it? It seems that if the decree is for money, 
like a decree for alimony,?!* such reservation of power prevents the 
decree from being final; and the courts of other states need not and 
should not give effect to it, at least if the only effect that they can give 
is to render an absolute, unconditional decree for the same amount of 
money as that fixed in the original decree. If the decree relates to person- 
al rights and relations,?!* such as custody of children,?*° the court of the 
other state may, and probably must, recognize it; but this is done by 
rendering a similar decree which the court of the second state has 
power to modify from time to time, as the change of conditions may 
make advisable.?*! 





state was determined; and see, to same effect, Howland v. Chicago, Rock Island & Pacific 
Railway Co., 134 Mo. 474, 36 S.W. 29 (1896). 

If the procedure of the second state permits, the second judgment may be vacated when 

a9 _ judgment is reversed. Ellis v. Delafield, 153 App. Div. 26, 137 N.Y.S. 1029 
1912). 

If the procedure of the second state permits, judgment may be rendered and execution 
stayed until the appeal or error proceedings in the original state have been determined. 
Heckling v. Allen, 15 Fed. 196 (1882). 

If an unconditional judgment has been rendered in an action upon a judgment of a sister 
state, the reversal of the original judgment has been held by some courts to have no effect 
upon the second judgment. Sanger Leader Co. v. Western Lumber Exchange, 11 Fed. 
2d 489 (1926); Barker v. Bowman, 83 Ark. 508, 104 S.W. 158 (1907). 


217 McJilton v. Love, 13 Ill. 486, 54 Am. Dec. 449 (1851); Howard v. Simmons, 25 La. 
Ann. 668 (1873). 

218 Lynde v. Lynde, 181 U.S. 183, 21 S.Ct. 555, 45 L.Ed. 810 (1901) (installments of 
alimony not yet due; subject to control of court which rendered decree); Barber v. Barber, 
323 U.S. 77, 65 S.Ct. 137, 89 L.Ed. 82 (1944), annotated 33 Gzorcztown Law JourNAL 
231 (1945) and 93 Unrv. or Pa. Law Review 325 (1945) (decree for alimony, payable in in- 
stallments; execution awarded; held, prima facie final); Gladfelter v. G adfelter, 205 
Ark. 1019, 172 S.W. 2d 246 (1943) (temporary alimony); Biewend v. Biewend, 17 Cal. 
2d 108, 109 Pac. 2d 701, 132 A.L.R. 1264 (1941) (accrued installments, overdue; held 
final); Junghans v. Junghans, 72 App. D.C. 129, 112 Fed. 2d 212 (1940) (District of Colum- 
bia decree for alimony in installments; suit in Maryland for overdue installments; Mary- 
land held that they were final and gave judgment; held that the District of Columbia 
must give effect to Maryland judgment); Lechner v. Lechner, 154 Fla. 114, 16 So. 2d 
816 (1944); Kelly v. Kelly, 121 N.J. Eq. 361, 189 Atl. 665 (1936) (temporary alimony); 
Levine v. Levine, 95 Ore. 94, 187 Pac. 609 (1920). 

319 Scheper v. Scheper, 125 S.Car. 89, 118 S.E. 178 (1923) (divorce @ mensa et thoro). 


220 New York ex re/. Halvey v. Halvey, 330 U.S. 610, 67 S.Ct. 903, 91 L.Ed. 1133 (1947); 
Freund v. Burns, 131 Conn. 380, 40 Atl. 2d 754 (1944); Commonwealth ex re/. Di Pasquale 
v. Di Pasquale, —Pa. Sup.—, 56 Atl. 2d 265 (1948). 

221 New York ex rel. Halvey v. Halvey, 330 U.S. 610, 67 S.Ct. 903, 91 L.Ed. 1133 (1947); 
Tucker v. Turner, 195 Ark. 632, 113 S.W. 2d 508 (1938); Jackson v. Jackson Ark., 205 














May] FULL FAITH AND CREDIT 317 


The grounds upon which the enforcement of the judgment of a sister 
state has been resisted successfully which have thus far been considered, 
amount in effect to denials of the existence of a valid judgment in such 
sister state. There are a number of other grounds which concede the 
existence of a valid judgment in such sister state, but which have been 
invoked for the purpose of inducing the courts of the second state to 
refuse to enforce such judgment. It may be claimed that the judgment 
of a sister state is erroneous. This ground of attack upon such judg- 
ment has failed under the Constitution of the United States and the 
Federal statute passed thereunder even more completely than it failed 
at common law. If the court had jurisdiction to hear the case, and the 
error does not go to its jurisdiction, such error does not prevent the 
enforcement of the judgment of a sister state, whether the error is as 
to the law of the state in which the original judgment was rendered,” 
or as to the law of the state in which the subsequent action has been 
brought upon such former judgment.?** If it could be shown that the 
states which rendered the original judgment acted in contemptuous 
disregard of the law of the state in which it is subsequently sought to 
enforce such judgment, could the court of the state whose law should 
have controlled but was thus disregarded, refuse such judgment of such 
sister state? The question seems not to have been presented. From 
analysis of other objections to enforcing judgments of sister states, it 
would seem that such a judgment would be enforced.?%4 

It may be urged that the judgment of the sister state is contrary to 
natural justice or to the policy of the state in which it is sought to 





S.W. 2d 471 (1947); Freund v. Burns, 131 Conn. 380, 40 Atl. 2d 754 (1944); Jernigan v. 
Garrett, 155 Ga. 390, 117 S.E. 327 (1923); Woodworth v. Spring, 86 Mass. 321 (1862); 
In re Lew, 240 Mich. 240, 215 N.W. 384 (1927); Albright v. Albright, 45 N.M. 302, 115 
Pac. 2d 59 (1941); Commonwealth ex rel. Rogers v. Daven, 298 Pa. 416, 148 Atl. 524 
(1930); Goldsmith v. Salkey, 131 Tex. 139, 112 S.W. 2d 165, 116 A.L.R. 1293 (1938); 
Stapler v. Leamons, 101 W.Va. 235, 132 S.E. 507 (1926); Bellmore v. McLeod, 189 Wis. 
431, 207 N.W. 698 (1926) (child removed from state in which decree was rendered, with 
consent of such court). 

See also Calkins v. Calkins, 217 Ala. 378, 115 So. 866, (1928). 

222 Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278 (1940); Angel v. Bulling- 
ton, 330 U.S. 183, 67 S.Ct. 657, 91 L.Ed. 832 (1947); Junghans v. Junghans, 72 App. D.C. 
129, 112 Fed. 2d 212 (1940) (suit in Maryland upon installments due under a District of Co- 
lumbia divorce decree: judgment in Maryland in theory that such decree was final: held 
that District of Columbia must give effect to such Maryland decree though based on an 
erroneous theory as to the law of the District of Columbia); Drtina v. Charles Tea Co., 
281 Ill. 259, 118 N.E. 69 (1917); Ring v. Whitman, 194 N.Car. 544, 140 S.E. 159 (1927); 
Reed v. Hollister, 95 Ore. 656, 188 Pac. 170 (1920); Wethered Misses Shop v. Coffey, 
240 Wis. 474, 3 N.W. 2d 693 (1942). 

See Freedy v. Trimble-Compton Produce Co., 329 Mo. 879, 46 S.W. 2d 822 (1931,1932) 
(original decree, Application of Whitman, 186 Wis. 434, 201 N.W. 812 (1925) ). 

#3 Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 641, 52 L.Ed. 1039 (1908); Roche v. Mc- 
Donald, 275 U.S. 449, 48 S.Ct. 142, 72 L.Ed. 365 (1928); King City v. Southern Surety 
Co., 212 Ia. 1230, 238 N.W. 93 (1931) (original judgment rendered by Federal court). 

See Emery v. Hovey, 84 N.H. 499, 153 Atl. 322 (1931). 


24 Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 641, 52 L.Ed. 1039 (1908). 
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enforce such judgment. Here again, it now seems that if the court 
which rendered the original judgment had jurisdiction to hear and 
determine such case, the law of the state which rendered such judg- 
ment will control, and the state in which an action is brought upon 
such judgment will be obliged to render judgment thereon, even if it 
would be completely contrary to its ideas of morality and public policy 
to enforce the original cause of action.?*® The Supreme Court, however, 
speaks of this question as still an open one.”6 


VI 


As has been indicated in the preceding subdivision, the apparent 
harmony of judicial decisions on the effect of the full faith and credit 
clause and the federal legislation enacted thereunder has been inter- 
rupted by a number of different holdings, apparently inconsistent, and 
frequently anomalous. 

A decree may be rendered by a court of equity or by a divorce court 
which requires one of the parties to perform certain acts, or to refrain 
from performing such acts. Has a decree of this sort any effect beyond 
the borders of the state in which the order was rendered? In a suit in 
Washington for a divorce, the court made disposition of the property 
in accordance with the statute, and in so doing found that land in 
Nebraska, the title to which was in the name of the husband, was the 





226 Fauntleroy v. Lum, 210 U.S. 230, 28 S.Ct. 641, 52 L.Ed. 1039 (1908) (gambling); 
Kenney v. Supreme Lodge, 252 U.S. 411, 40 S.Ct. 371, 64 L.Ed. 638, 10 A.L-R. 716 (1920) 
(death by wrongful act); Roche v. McDonald, 275 U.S. 449, 48 S.Ct. 142, 72 L.Ed. 365, 
53 A.L.R. 1141, (1927), annotated 28 Cotums1a Law Review 659 (1928) and 26 MicniGan 
Law Review 692 (1928); Yarborough v. Yarborough, 290 U.S. 202, 54 S.Ct. 181, 78 L.Ed. 
269, 90 A.L.R. 924 (1933) (support of minor child); Titus v. Wallick, 306 U.S. 282, 59 
S.Ct. 557, 83 L.Ed. 653 (1939), reversing 133 Ohio St. 612, 15 N.E. 2d 140 (assignment for 
collection); Durlacher v. Durlacher, 123 Fed. 2d 70 (1941), certiorari denied, 315 U.S. 
805, 62 S.Ct. 633, 86 L.Ed. 1204 (1942); Motsinger v. Walker, 205 Ark. 236, 168 S.W. 
2d 385 (1943) (cognovit); Workingmen’s Co-operative Bank v. Wallace, 151 Fla. 329, 
9 So. 2d 731 (1942) (contract of married woman); United Mercantile Agencies v. Bisson- 
nette, 155 Fla. 227, 19 So. 2d 466, 155 A.L.R. 916 (1944) (cognovit); Clemmer v. Cooper, 
24 Ia. 185, 95 Am. Dec. 720 (1868); Cody v. Hovey, 219 N.Car. 369, 14 S.E. 2d 30 (1941) 
(gambling); Engineers’ National Bank v. Drew, 311 Pa. 59, 166 Atl. 376 (1933) (judgment 
against wife who was surety for her husband); International Harvester Co. v. Solazo, 
116 W.Va. 34, 178 S.E. 429 C1935) (judgment included attorneys fees); Weathered Misses 
Shop v. Coffey, 240 Wis. 474, 3 N.W. 2d 693 (1942) (Illinois judgment on family liability 
statute; statute not in force in Wisconsin). 


226 Milwaukee County v. M. E. White Co., 296 U.S. 268, 56 S.Ct. 229, 80 L.Ed. 220 
(1935); Titus v. Wallick, 306 U.S. 282, 59 S.Ct. 557, 83 L.Ed. 653 (1939); Pacific Employ- 
ers’ Insurance Co. v. Industrial Commission, 306 U.S. 493, 59 S.Ct. 629, 83 L.Ed. 940 
(1939); Williams v. North Carolina, 317 U.S. 287, 63 S.Ct. 207, 87 L.Ed. 279, 143 A.L.R. 
1273 (1942); Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Cr. 208, 88 L.Ed. 149, 
150 A.L.R. 413 €1943), rehearing denied, 321 U.S. 801, 64 S.Ct. 483, 88 L.Ed. 1088 (1943). 

These obiter are clearly obiter. They are not very strong nor very clear as to the possibi- 
lity of judgments which so violate the policy of a sister state that such sister state need 
not enforce them. The courts of the United States, like the courts of England, have talked 
about the policy of the forum; but they have not done very much. 
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separate property of the wife, and ordered the husband to convey such 
property to the wife. The husband did not make such conveyance, and 
the Washington court appointed a commissioner by whom a deed to 
such property to the wife was executed. The husband gave a mortgage 
on such land to one relation, and conveyed such land to another. The 
wife brought a suit in Nebraska, apparently based upon the deed of 
such commissioner, to quiet title to such land, and to have the deed 
and the mortgage cancelled. The Supreme Court of Nebraska first 
granted such relief,??” and then, on rehearing, decided that the wife 
had no enforceable interest in such land.??* This last decree was affirmed 
by the Supreme Court of the United States on the ground that the courts 
of Washington had no jurisdiction over land in Nebraska.” As far 
as this proposition is concerned, the decision is undoubtedly in line 
with an enormous weight of authority. It would seem, however, that 
the record showed that the wife was entitled to some right under such 
decree of the court of Washington, and if she was asking for relief to 
which the facts did not entitle her she should at least have been given 
the relief to which the facts did entitle her. The Supreme Court of the 
United States seems to have had this in mind, as they discussed a case 
which adopted an opposite view of the law and which held that the 
decree of the sister state was res adjudicata as to the facts on which 
the decree was based, and that if such facts were sufficient to justify a 
decree conveying the property in question to the successful plaintiff, 
such decree should be entered by the court of the state in which the 
land was situated.”*° After discussing this case, the Supreme Court of 
the United States decided that the decree in the state of Washington 
gave no such equities to the wife as should be recognized in Nebraska 
in a suit by her to quiet title. It would seem, therefore, as though relief 
would have been denied to the wife if she had set up the Washington 
decree and asked the court of Nebraska to make a similar decree order- 
ing the husband to convey such land to her. Mr. Justice Holmes con- 
curred specially on the ground that the Washington decree should 
have been given full faith and credit in Nebraska, but that the Nebraska 





227 Fall v. Fall, 75 Neb. 104, 106 N.W. 412 (1905) (on theory that Washington decree 
determined facts, including duty of husband to convey to wife; and that Nebraska could 
compel husband to make such conveyance). 


228 Fall v. Fall, 75 Neb. 120, 113 N.W. 175, 121 Am. St. Rep. 767 (1907) (on theory that 
wife by setting up conveyance by Washington commissioner had elected to rely upon the 
theory that such conveyance passed legal title and to give up all other claim to such land 
(a grotesque application of the doctrine of the theory of the case); that the Washington 
commissioner could not pass title to Nebraska land; and that, accordingly the wife took 
no interest). 

229 Fall v. Eastin, 215 U.S. 1, 30 S.Ct. 3, 54 L.Ed. 65 (1909) (adopting, with reluctance, 
the view taken in Nebraska on rehearing). 


230 Burnley v. Stevenson, 24 Ohio St. 474, 15 Am. Rep. 621 (1873). 
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decree might be upheld on the theory that Nebraska recognizes and 
gives effect to a fraudulent conveyance by the husband in order to defeat 
the equitable interests of his wife; and that, if the case were decided 
upon the latter theory, the Washington decree was given its full effect. 
On the effect of a decree of specific performance or injunction in equity 
or of a decree in a proceeding for divorce and alimony ordering the 
conveyance of property in another state, the state courts have differed. 
Some of them have denied relief when the suit upon the original decree 
was brought in the state where the land is situated,?*! more or less 
upon the theory advanced by the Supreme Court of the United States, 
to the effect that the decree of one state could not affect the title to 
land in the other. Other courts have treated such original decree as 
res adjudicata as to the facts found therein upon which such decree 
was rendered, and, if such facts would justify relief in the courts of the 
state in which the property is situated they have given such relief.*# 

As neither the Constitution of the United States nor the federal 
legislation passed thereunder makes any exception in case of decrees in 
equitable proceedings or in alimony proceedings of this type, no reason 
appears why the original decree was not given full effect as to the facts 
which were found therein, even though the relief which was given in 
the original suit may not be the same kind of relief as would be given 
in the state in which the property is situated. 





#81 Taylor v. Taylor, 192 Cal. 71, 218 Pac. 756 (1923); Rodgers v. Rodgers, 56 Kan. 
483, 43 Pac. 779 (1896); Bullock v. Bullock, 52 N.J. Eq. 561, 30 Atl. 676, 27 L.R.A. 213, 
46 Am. St. Rep. 528 (1894) (New York decree that husband give mortgage on New Jersey 
oor . secure alimony); Sharp v. Sharp, 65 Okla. 76, 166 Pac. 175, L.R.A. 1917F 562 

1917). 

232 Lamkin v. Lovell, 176 Ala. 334, 58 So. 258 (1912); (Alabama decree canceling mort- 
gage on Mississippi land; decree operating in personam only); Clark’s Appeal, 70 Conn. 
195, 39 Atl. 155 (1898); McCartney v. Osburn, 118 Ill. 403, 9 N.E. 210 (1886); Matson v. 
Matson, 186 Ia. 607, 173 N.W. 127 (1919), annotated 33 Harvarp Law Revisew 420 yee. 
18 Micnican Law Review 142 (1919) and 29 Yate Law Journat 119 (1919) (decree 
for alimony, etc.) (see also discussion in Progress of the Law, Equity, 1918-1919, 33 HarvarD 
Law Revizw 420 (1920); Niles v. Lee, 169 Mich. 474, 135 N.W. 274 (1912) (suit in South 
Dakota for specific performance; fraud alleged but found not to exist; conclusive in Michi- 
gan on issue of fraud; injunction in South Dakota against interference with realty in 

ichigan; given full effect in Michigan); Jones v. Park, 281 Mo. 610, 222 S.W. 1018 (1920) 
(Kentucky decree in partition, based on construction of will; land in Missouri; Missouri 
gives effect to Kentucky decree as res adjudicata); Newton v. Bronson, 13 N.Y. 587, 67 
Am. Dec. 89 (1856); Burnley v. Stevenson, 24 Ohio St. 474, 15 Am. Rep. 621 (1873) 
(specific performance); Wallace v. Campbell, 53 Tex. 229 (1880) (trust; Tennessee decree 
as to nature and terms of trust given effect); Mallette v. Scheerer, 164 Wis. 415, 160 N.W. 
182 ae annotated 30 Harvarp Law Revigw §22 (1917) ahd 26 Yaz Law JournaL 
311 (1917) (decree for alimony, etc.); Bailey v. Tully, 242 Wis. 226, 7 N.W. 2d 837, 145 


A.L.R. 578 (1943) (California decree ordering reconveyance of Wisconsin land; held, not 
to affect title to such land; but res adjudicata as to facts). 

A decree of a sister state refusing equitable relief on the ground that the plaintiff did 
not come into court with clean hands is conclusive. Phoenix Finance Corporation v. 
Iowa-Wisconsin Bridge Co., 115 Fed. 2d 1, 139 A.L.R. 1490 (1940), reversed on other question, 
314 U.S. 118, 62 S.Ct. 139, 86 L.Ed. 100, 137 A.L.R. 967 (1941). 
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In divorce proceedings as distinct from alimony proceedings, an un- 
fortunate decision led to the temporary repudiation, by the Supreme 
Court of the United States, of the full faith and credit clause. In the 
celebrated Haddock case,?** Mr. and Mrs. Haddock were domiciled in 
New York when they intermarried and on the same day parted com- 
pany. Mr. Haddock acquired a domicile in Connecticut, and thirteen 
years later he obtained a divorce in Connecticut. Eighteen years after 
the divorce, when Mr. Haddock was in New York, Mrs. Haddock 
the first, brought suit against him for decree of separation and for 
alimony. Mr. Haddock pleaded the Connecticut divorce. In a very long 
opinion which began the discussion of a number of topics, but carried 
none of them to a conclusion which justified the result, the Supreme 
Court held by a vote of five to four that New York was not bound to 
recognize the Connecticut divorce. It was not suggested that Mr. Had- 
dock had not acquired a domicile in Connecticut. It was held that in 
spite of his domicile and of the jurisdiction of the Connecticut court, 
New York was not bound to recognize the Connecticut divorce. The 
rule which was laid down in this case was adhered to by the United 
States Supreme Court for thirty-six years. It was then overruled in an 
unfortunate case;?*4 unfortunate because it finally turned out that the 
parties who obtained the divorces were neither of them domiciled 
in the state in which such divorces were obtained.?*5 Even while the 
Haddock case was the latest decision of the Supreme Court upon this 
question, a number of the state courts, on the theory of comity, gave 
effect to the foreign divorce if the plaintiff was domiciled in the state 
in which such divorce was obtained;?** although the state was not 
bound by the full faith and credit clause to recognize such divorce in 
view of the Haddock case. 

In a case decided under the Workmen’s Compensation Act some five 





288 Haddock v. Haddock, 201 U.S. 562, 26 S.Ct. 525, 50 L.Ed. 867 (1906). 


23% Williams v. North Carolina, 317 U.S. 287, 63 S.Ct. 207, 87 L.Ed. 279, 143 A.L.R. 
1273 (1942). 
235 Williams v. North Carolina, 325 U.S. 226, 65 S.Ct. 1092, 89 L.Ed. 1566 (1945). 


236 Curley v. Curley, 74 App. D.C. 163, 120 Fed. 2d 730 (1941), certiorari denied, 314 U.S. 
614, 62 S.Ct. 114, 86 L.Ed. 494 (1941); Herron v. Passailaigue, 92 Fla. 818, 110 So. 539 
(1926); Beckwith v. Bailey, 119 Fla. 316, 161 So. 576 (1935); Joyner v. Joyner, 131 Ga. 
217, 62 S.E. 182, 18 L.R.A. (N.S.) 647, 127 Am. St. Rep. 220 (1908); Holdorf v. Holdorf, 
198 Ia. 158, 197 N.W. 910 (1924); Freet v. Holdorf, 205 Ia. 1081, 216 N.W. 619 (1927); 
Howard v. Strode, 242 Mo. 210, 146 S.W. 792 (1912); Caswell v. Caswell, 84 W.Va. 575, 
100 S.E. 482 (1919). 

Some states followed Haddock v. Haddock. Delanoy v. Delanoy, 216 Cal. 27, 13 Pac. 
2d 719, 86 A.L.R. 1321 (1932). 

Comity has also been invoked to justify enforcing installments of alimony, given by a 
Sa a sister state, not yet due. Biewend v. Biewend, 17 Cal. 2d 108, 109 Pac. 2d 701 
1941). 
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years ago,”*’ the confusion which resulted may have been due to the 
fact that the Supreme Court did not lay much stress on what appeared 
later to have been the vital point of the case. A Louisiana employer 
employed a citizen of Louisiana to work in connection with drilling 
oil wells. He was sent to Texas to work and was injured there. He 
started a claim for compensation in Texas, and then without dismissing 
the Texas application in proper form he sought compensation in 
Louisiana. The Texas board awarded compensation. The Texas award 
was set up as res adjudicata. The Louisiana court refused to recognize 
the Texas decree as a bar to the application in Louisiana.*** This was 
reversed by the Supreme Court of the United States.**® The court said 
that ‘“‘when the employee who has recovered compensation for his 
injury in one state seeks a second recovery in another he may be met 
by the plea that full faith and credit requires that his demand, which 
has become res judicata in one state, must be recognized as such in 
every other.’ In this connection no reference is made to the fact that 
the Texas statute is exclusive by its terms, although this fact was 
mentioned earlier in the opinion. In the dissent it was pointed out that 
in a number of states compensation was awarded in each state which 
had jurisdiction to award it, the smaller compensation being deducted 
from the larger compensation, and only the difference being paid in 
the state in which the larger compensation was given; and that in a 
number of states this result was required by statute. Some four years 
later a case was presented,**° much like the Magnolia case except for 
the fact that the original award of compensation was made in Illinois 
under a contract of settlement by which it was provided that the 
Illinois settlement did not affect any rights which the injured employe 
might have under the Wisconsin statute. The employe then asked for 
compensation in Wisconsin. The Supreme Court of Wisconsin held 
that he could not have compensation;**! taking the language of the 
court in the Magnolia case as literally true. The Supreme Court of the 
United States held that the clause of the settlement contract prevented 





237 Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Ct. 208, 88 L.Ed. 149, 150 
A.L.R. 413 (1943), annotated 44 Cotumsra Law Review 330 (1944) and 30 CorNngLL 
Law Quarrterty 160 (1944). See 92 University or Pennsytvanta Law Review 401 (1944). 

238 Hunt v. Magnolia Petroleum Co., (La. App.) 10 So. 2d 109 (1942) (certiorari and 
review refused; ‘‘no error of law’’). 

239 Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Ct. 208, 88 L.Ed. 149, 150 
A.L.R. 413 (1943), annotated 44 Corumsia Law Review 330 (1944) and 30 CorngLL 
Law Quarterty 160 (1944). See 92 Universiry or Pennsytvania Law Review 401 
(1944). 

240 Industrial Commission v. McCartin, 330 U.S. 622, 67 S.Ct. 886, 91 L.Ed. 1140, 169 
A.L.R. 1179 (1947). 

%41 McCartin v. Industrial Commission, 248 Wis. 570, 22 N.W. 2d 522 (1946). 
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the Illinois award from being res adjudicata in Wisconsin.?*? It seems 
to have been felt that the Illinois statute might also limit the effect 
of its own decree to the compensation which was given by its own 
statute; leaving the injured employe free to obtain any additional com- 
pensation which the laws of any other state might give to him. 

Neither the full faith and credit clause of the Constitution of the 
United States nor the federal legislation passed thereunder makes any 
exception in the case of a judgment rendered in an action to recover a 
penalty. Nevertheless, the Supreme Court of the United States held 
that the judgment for a penalty, rendered by a state court, would not 
be enforced by the Supreme Court of the United States,?4* and, accord- 
ingly, a sister state would not apparently be bound to enforce it. In 
this case, the Pelican Insurance Company had done business in Wis- 
consin, and had not filed annual statements as required by law. For 
this the state of Wisconsin brought an action against the insurance 
company in the Wisconsin state and obtained a service of process upon 
the insurance company before it left the state with its assets. Judg- 
ment was rendered in favor of the state. The state then brought action 
in the Supreme Court of the United States against the insurance com- 
pany upon such judgment. The Supreme Court of the United States 
held that this was not a controversy of a civil nature, and that the 
original jurisdiction conferred upon the Supreme Court of the United 
States in cases in which the state was a party was of a civil nature.*“4 
It was accordingly said that the court ‘‘cannot entertain an original 
action’’ upon such judgment. 

Some of the state courts have enforced judgments which were ren- 
dered upon penalties in the international sense.?*® One has refused to en- 





242 Industrial Commission v. McCartin, 330 U.S. 622, 67 S.Ct. 886, 91 L.Ed. 1140, 169 
A.L.R. 1179 (1947). 

See Loudenslager v. Gorum, 355 Mo. 181, 195 S.W. 2d 498 (1946), annotated 60 Harvarp 
Law Review 473 (1947), certiorari denied, Gorum v. Loudenslager, 331 U.S. 816, 67 S.Ct. 
1301 (1947), 91 L.Ed. 1834, where compensation was sought in Arkansas and was refused 
on the theory that the alleged employee was an independent contractor; Arkansas decree 
held not a bar to a proceeding in Missouri (which had jurisdiction) under a different 
statute. 


43 Wisconsin v. Pelican Insurance Co., 127 U.S. 265, 8 S.Ct. 224, 32 L.Ed. 239 (1888). 


*# Article III Section 2 of the Constitution grants to the judicial power ‘‘cases in Law 
and Equity’’ * * (in) * * * “‘controversies between a State and Citizens of another State 
***" etc. Section 3 provides that ‘‘In all cases * * * in which a State shall be a Party, the 
Supreme Court shall have original Jurisdiction.’’ The Supreme Court makes no attempt 
to show how this language prevents a state from suing in the Supreme Court upon a 
judgment for a penalty; and there seems to be nothing in the language to require such 
result. Would Wisconsin have won if it had begun its action in a lower Federal court? 

*8 Schuler v. Schuler, 209 Ill. 522, 71 N.E. 16 (1904) (Pennsylvania judgment against 
husband for a certain sum per week for the support of his wife said to be a penalty; enforced 
in Illinois); State v. Helmer, 21 Ia. 370 (1866) (judgment in a bastardy proceeding for 
five hundred dollars); Healy v. Root, 28 Mass. (11 Pick.) 389 (1831) (Pennsylvania qué 
tam judgment; part to go to the state, part to the informer); Ladd v. Martineau, 205 Minn. 
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force them.** It would seem that the state courts believe that neither 
the full faith and credit clause nor the Federal statute on the subject, 
applies; but that no constitutional provision prevents them from treat- 
ing such judgments as conclusive if they choose to do so. No adequate 
reason why such a judgment is not a judicial proceeding of a sister 
state seems to have been presented; or, indeed, thought necessary. 

In a later case in which a state was not a party, it was held that even 
if a judgment for a penalty cannot be the basis of an action in the state 
or federal courts, this rule is limited to a penalty in the international 
sense; that is, a payment recovered by a state for violation of some duty 
toward the state. Accordingly, a statutory liability of a director of 
a corporation for making a false report as to the number and amount of 
stock subscriptions, and for commencing corporate business without 
statutory authority, was not a penalty, and an action upon a judgment 
therefor can be maintained in the state court.?47 

It may be added that, whatever rule as to judgments on penalties 
may prove to be, a judgment rendered by the courts of one state for 
taxes due to such state, must be recognized and given effect by the 
sister states of the union.**8 

A judgment in a criminal case in a sister state involves different 
parties ;*° and usually a different transaction, even if like that involved 
in the criminal proceeding in the second state. For these reasons, the 
question rarely arises. When it does arise, the courts seem to believe 
that they can give to the criminal sentence of a sister state such effect 
as they please,”®° subject to restrictions such as the due process of law 
requirement. 


129, 285 N.W. 281 (1939) (bastardy); Spencer v. Brockway, 1 Ohio 259, 13 Am. Dec. 
615 (1824) (judgment in Connecticut upon a forfeited recognizance). 

See Interstate Savings & Trust Co. v. Wyatt, 63 Colo. 1, 164 Pac. 506 (1917) Cin which 
a judgment against the creditor to recover usury paid by the debtor, rendered in Texas, 
was said to be penal as to the creditor and remedial as to the debtor; enforced in Colorado). 

*4 Arkansas v. Bowen, 3 D.C. App. 537 (1894), affirming Arkansas v. Bowen, 20 D.C. 
291 (1891) (Arkansas judgment against defaulting tax collector for amount of shortage 
and fifty per cent a year; called interest; held to be a penalty; not enforced). 

%47 Huntington v. Attrill, 146 U.S. 657, 13 S.Ct. 224, 36 L.Ed. 1123 (1892). 

248 Milwaukee County v. M. E. White Co., 296 U.S. 268, 56 S.Ct. 229, 80 L.Ed. 220; 
New York v. Coe Manufacturing Co., 112 N.J.L. 536, 172 Atl. 198 (1934), certiorari 
denied, Coe Manufacturing Co. v. New York, 293 U.S. 576, 55 S.Ct. 89, 79 L.Ed. 674 
(1934); Massachusetts v. Davis, 140 Tex. 398, 168 S.W. 2d 216 (1942, 1943), certiorari 
denied, Davis v. Massachusetts, 320 U.S. 210, 63 S.Ct. 1447, 87 L.Ed. 1848 (1943), rebear- 
ing denied, 320 U.S. 811, 64 S.Ct. 31, 88 L.Ed. 490 (1943). 

249 Seidman v. Seidman, 53 R.I. 96, 164 Atl. 194 (1933) (conviction of husband of de- 
serting his wife, in Massachusetts, in a criminal proceeding, is not res adjudicata in a 
divorce suit in Rhode Island). 

250 Simms v. Simms, 75 N.Y. 466 (1878) (conviction in Ohio of counterfeiting does not 
make such criminal an incompetent witness in New York); People v. Dacey, 3 N.Y.S. 
2d 156 (1938) (may consider plea of guilty and sentence in Massachusetts in determining 
whether criminal is a second offender in New York after conviction on another charge 
of larceny); People v. Rice, 8 N.Y.S. 2d 87 (1938) (conviction in Oklahoma of bigamy; 
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In a proceeding to discipline an attorney who practices law in two 
states of the Union and who is brought up for discipline first in one 
state and then in another, usually on similar conduct in the two states, 
sometimes on the same transactions, the parties, as far as there is a 
branch of the government which prosecutes, are different. The courts 
of the second state seem to feel free to give such effect to the order of 
the first court as they see fit.?5! 

In a case which involved the right of a beneficiary of a trust against 
a defaulting trustee, language was used which seemed to suggest that 
a judgment against an executor in the state of the testator’s domicile 
was binding upon property in another state if the same executor were 
appointed there.**? In this case, however, the executor was the per- 
son to whom the trust property had been conveyed in fraud of the right 
of the beneficiary, and the dispute seems to have been entirely between 
the beneficiary and the person to whom such trust property had been 
conveyed. Quite likely the same result would have followed if a third 
person had been executor in the state of the domicile and a fourth 
person the executor in the state where the property in question was 
situated. 

In a group of cases the Supreme Court of the United States held that 
a judgment in quo warranto, in the state under whose laws a bene- 
ficiary insurance company was created, which determined the powers 
of such corporation, determined not only the extent of the powers 
which it could exercise lawfully but also the effect of its entering into 
transactions in other states in excess of such lawful powers.*** This 
would seem to be giving an enormous effect to such a judgment, either 





New York can use such conviction to show that such criminal is a second offender, after 
conviction in New York on another charge of bigamy); In the matter of Ebbs, 150 N.Car. 
44, 63 S.E. 190, 19 L.R.A. (N.S.) 892 (1908) (conviction in Federal court in Virginia on 
charge of forgery; held, not ground for disbarment in North Carolina). 

See Rostron v. Rostron, 49 R.I. 292, 142 Atl. 162 (1928) (judgment rendered in England 
by consent, for non-support, with charge of cruelty; held not conclusive in divorce 
suit brought in Rhode f and by reat wees 

See II, note 11. 

251 Selling v. Radford, 243 U.S. 46, 37 S.Ct. 377, 61 L.Ed. 585 (1917) (disbarment in 
Michigan; held prima facie ground for disbarment in Supreme Court of the United States); 
In re Van Bever, 55 Ariz. 368, 101 Pac. 2d 790 (1940) (disbarment in California; order of 
disbarment not operative in Arizona; facts found in California held conclusive in Arizona); 
Ex parte McCue, 211 Cal. 57, 293 Pac. 47 (1930) (California not bound by Montana's 
refusal to disbar; same result reached); In re Disbarment of Leverson 195 Minn. 42, 261 
N.W. 480 (1935) (apparently Wisconsin disbarment treated as conclusive in Minnesota 
if Wisconsin had jurisdiction and there was no palpable error); Copren v. State Bar,— 
Nev.—,183 Pac. 2d 833 (1947) (action of bar of California recognized in Nevada); In re 
Brown, 60 S.D. 628, 245 N.W. 824 (1932) (Wyoming suspension followed in South 
Dakota; facts apparently held conclusive). 

*62 Carpenter v. Strange, 141 U.S. 87, 11 S.Ct. 960, 35 L.Ed. 640 (1891) (sometimes 
cusheinal-an holding that if the same person is executor in two states, the court of either 
State may direct him to pay claims out of the property in the other state; a condition of 
the law which if true could be met only by prompt resignation as executor). 
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on some theory of the jurisdiction of the state under whose laws the 
corporation was created, or on some theory of the effect of a foreign 
judgment. In either case, the decisions seemed to be inconsistent with 
the general theories of jurisdiction and of foreign judgments. In the 
latest case in which the problem arose, no judgment had been rendered 
in the courts of the state under whose law such corporation was created, 
and the result was based on the application of the full faith and credit 
clause to the statutes of the state which created the corporation and 
the duty thus imposed upon other states to give effect to such statutes 
even if in violation of their own. A fraternal benefit society was created 
under the laws of the state of Ohio. By such statute, the society could 
provide that claims to recover benefits must be brought within six 
months after the claim had been disallowed by the supreme executive 
committee. The society was allowed to do business in South Dakota. 
A, who was domiciled in South Dakota, became a member in South 
Dakota. The statute of South Dakota provided that a provision in the 
contract which limited the time within which an action could be 
brought thereon to a time shorter than that fixed by the South Dakota 
statute limitations was void. An action was brought upon such cer- 
tificate more than six months after the death of such member. The 
Supreme Court of South Dakota held that the limitation in the contract 
had no application, and that the action could be brought within the 
time fixed by the statute of South Dakota.*** This judgment was re- 
versed by the Supreme Court of the United States, on the ground that 
the South Dakota court had refused to give full faith and credit to the 


Ohio statute. 55 
VII 


Under the provision of the Constitution of the United States that 
full faith and credit must be given to the judgment of a sister state, 





263 Royal Arcanum v. Green, 237 U.S. 531, 35 S.Ct. 724, 59 L.Ed. 1089, L.R.A. 1916A 
771 (1915); Modern Woodmen v. Mixer, 267 U.S. 544, 45 S.Ct. 389, 69 L.Ed. 783, 41 
A.L.R. 1384 (1925); Sovereign Camp, W.O.W. v. Bolin, 305 U.S. 66, 59 S.Ct. 35, 83 L.Ed. 
45, 119 A.L.R. 478 (1938), rebearing denied, 305 U.S. 373, 59 S.Ct. 241, 83 L.Ed. 436 (1938) 

ed insurance), reversing Bolin v. Sovereign Camp, 344 Mo. 714, 127 S.W. 2d 718 
1939). 

264 Wolfe v. Order of United Commercial Travelers, —S.D.—, 18 N.W. 2d 755 (1945). 

265 Order of United Commercial Travelers v. Wolfe, 331 U.S. 586, 67 S.Ct. 1355, 91 L.Ed. 
1687 (1947). 

In a similar holding in an action upon a Mexican insurance policy containing a provision 
barring actions after one year, the action was brought in the State Court of Texas. The 
Texas statute forbade any restriction less than two years. Texas gave effect to the Texas 
statute as against such provision in the Mexican statute. For this the Supreme Court of 
the United States reversed the Texas court; apparently on the theory that the decision was 
for the wrong party which was contrary to due process of law-—a theory which would 
widen greatly the power of the United States Supreme Court over state courts. Home 
Insurance Co. v. Dick, 281 U.S. 397, 50 S.Ct. 338, 74 L.Ed. 926, 74 A.L.R. 701 (1930), 
annotated 15 Minngsora Law Revigw 236 (1931) and 39 Yate Law Journat 422 (1930). 
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may such sister state give more credit than the Supreme Court of the 
United States would compel it to give? Does the constitutional pro- 
vision prescribe the minimum effect which must be given to such a 
judgment by the court of a sister state or does it set up a rigid standard 
to which the courts of the sister states must conform, giving neither 
less credit nor more credit than that fixed by such standard? 

If the court which renders such judgment has no jurisdiction to render 
it a sister state cannot give any credit to such attempted judgment.?** 
It would be of no effect by the principles of common law, and these 
principles are now reenforced, if reenforcement is necessary, by the due 
process clause. If the court which renders the judgment has jurisdiction 
to render it, a sister state may give faith and credit thereto; even full 
faith and credit.?*’ The full faith and credit clause forbids giving less 
than such amount of credit in what are held to be proper cases; and, as 
it has turned out, the Supreme Court of the United States decides what 
are the proper cases. It does not prevent any state from giving such 
faith and credit as it pleases to a judgment rendered by a court of a 
sister state which has jurisdiction to render it. When the courts of a 
state exercise this power, they are very likely to refer it to comity.7®* 

Can a state of the Union give to the judgment of a sister state a 
greater effect than the law of such sister state would give to it? It would 
seem that this could be done only by imposing upon the judgment 
debtor a greater obligation than was imposed upon him by the law of 
the state which rendered such judgment. It would also seem that this 
could not be done without a hearing. This view has been taken in a 
case in which the judgment debtor would otherwise have been deprived 
of a final hearing upon the merits.*®® This result would not, however, 
depend upon the full faith and credit clause, but upon other provisions 
intended to secure a hearing upon the merits. Perhaps the original judg- 
ment might be taken as res adjudicata of the facts determined in such 
proceeding, and the courts of the sister state might give such additional 





256 See V, herein: notes 197 et seq. 

*57 Towsend v. Kendall, 4 Minn. 412 (1860) (guardianship created by other state); 
In re Chase, 195 N.Car. 143, 141 S.E. 471 (1928), certiorari denied, Chase v. Bartlett, 278 
U.S. 600, 49 S.Ct. 9, 73 L.Ed. 529 (1928) (adjudication of insanity and appointment of 
guardian by court of a sister state). 

See obiter in Weldy v. Weldy, 74 N.D. 165, 20 N.W. 2d 583 (1945). 

For a divorce rendered by a sister state in the evil days of Haddock v. Haddock, see 
VI note 236. 

587m re Chase, 195 N.Car. 143, 141 S.E. 471 (1928), certiorari denied, Chase v. Bartlett, 
278 U.S. 600, 49 S.Ct. 9, 73 L.Ed. 529 (1928). 

259 Board of Public Works v. Columbia College, 84 U.S. (17 Wall.) 521 (529), 21 L.Ed. 
687 (1873) (interlocutory order in one state cannot be treated as a final judgment in a 
sister state). 

See Suydam v. Barber, 18 N.Y. 468 (1858) (Missouri judgment against one joint debtor 
a . discharge other joint debtor in Missouri; cannot operate as discharge in New 

ork). 
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and further relief as their law would give upon such facts. If a hearing 
were given, as it ordinarily would be given, upon the question of 
granting such other and further relief, it would seem that this might 
be done. The only question would then be one of name. Was the sister 
state enforcing the original judgment or rendering a new judgment of 


its own? 
VIII 


What effect upon the recognition of judgments of sister states have 
the United States Constitution and the Federal statutory provisions 
enacted thereunder, had? This question can be answered only by one 
who knows how our law would have developed under different con- 
ditions. On the one hand it might be urged that, without either con- 
stitutional provision or legislation, and, applying the principles of 
common law and equity, the courts of England and of the States of 
our Union as well as of the Federal government have given to the judg- 
ments of foreign nations substantially the same faith and credit that 
the Supreme Court of the United States has held that the State courts 
must give; sometimes, as in decrees of divorce or in the decrees of 
courts of equity or of divorce which require one of the parties to do 
certain acts other than the payment of money, even more faith and 
credit than is required under the Constitution of the United States. 
So it is quite possible that even if the full faith and credit clause had 
been omitted from the constitution, the State courts would have given 
to the judgments of sister states as much faith and credit as they do 
now. 

On the other hand, it is possible that without the provision of the 
Federal constitution to crowd our courts into giving full faith and 
credit to the judgments of sister states, the influence of the English 
courts might not have been strong enough to induce our courts to 
abandon their original theory; that is that a foreign personal judgment 
is prima facie evidence only of the claim; but that the party who is 
dissatisfied with the original judgment may have a hearing on the 
merits. Whether this would have made any serious difference in the 
chances of reaching a just, fair, and certain result in these cases is 
another question. Whether we should continue to give effect to the 
judgments of nations which refuse to give effect to our judgments is 
still another question. 

It seems, therefore, that the full faith and credit clause was intended 
to compel the states of the Union to treat the judgments of sister states 
as conclusive as to the merits if jurisdiction and freedom from fraud 
in the procedure were present; leaving for the courts the questions of 
fairness, natural justice and public policy; but as the Supreme Court of 
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the United States discarded this clause of the constitution at an early 
stage of our constitutional development, and substituted for it the 
act of Congress on this subject; and so has never tried to interpret it, 
we have no way of telling how they would have interpreted it if they 
had tried. 











POLITICAL INFLUENCES IN THE SELECTION 
OF FEDERAL JUDGES* 


Jupce Evan A. Evans 


Ever since the birth of this Republic the Federal judgeships have, 
by and large, been the prize appointments in the Federal patronage 
system. They are, and have always been, choice plums for party patron- 
age. 
Going far back to the dawn of our nation’s history, when the revered 
Fathers of the Republic were in full control of the Ship of State the 
pitiless light of publicity laid bare the story of a midnight raid on the 
Federal judiciary, which, if it did nothing more, showed that the 
Fathers were human beings and that John Marshall was outstanding, 
not alone as a jurist. 

It is indeed most fortunate for the Federal judiciary that the member- 
ship of the dominant political parties has always included devoted fol- 
lowers who were lawyers possessed of such legal ability and of such 
integrity as to man the Federal judiciary, creditably at least, if not as 
ably or as brilliantly as conceivable. 

The hazards of this practice of making the third branch of our 
government subject to the political passion and prejudice of a political 
party are, however, obvious. Yet the fact stands out as quite unim- 
peachable, that though criticism has at all times been directed at the 
Federal judiciary, at its autocratic action, as well as the social philos- 
ophy and beliefs expressed at times by its members, yet it has rarely 
been extended to the competence or integrity of its incumbents. 

In making this study which I am about to inflict upon you, I have 
had brought home to me, that appointment on a party basis has at 
times been—and I assert it has usually been—a matter quite apart from 
and disconnected with appointments influenced by the appointee’s 
economic, social, religious, or jurisprudential connections or beliefs. 

It is quite generally conceded today that the law is not an exact 
science, and without inherent relationship to the other phases of 
popular government. There is not, and can be no, great proficiency in 
law which qualifies for administration of justice without some regard 
to social conscience. Appointments to the Supreme Court, whose con- 
cern with political and economic issues is more patent, have been long 
weighed and measured by these standards. And it is only to a lesser 
degree that they are not applicable to lower judgeships. As men’s 





* Address given by Judge Evan A. Evans before the University of Wisconsin Law School. 
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views differ on such questions which tend to be aligned with political 
party faith, it is inevitable that appointments may bear, at least a 
superficial aspect of partisanship which is not always a reality. 

This suggests another caveat to the implication of the abbreviated 
record of an appointee. Without intimate personal acquaintance 
with the appointee one can not be certain of the accuracy of the label 
of Democrat or Republican attached to an appointment, or of the 
vehemence of his views, or of the length of his labors in the political 
vineyard. 

The appointment of a considerable number of law teachers to the 
Federal bench has been a feature of the late administration. Most of these 
men were nominally Democrat. There is, however, good reason to 
believe that they have played no long or active role in the party's 
affairs, however much many of them may have shared the Adminis- 
tration’s views of governmental policy and may have entertained a 
conception of judicial functions which fortified the President's legis- 
lative and executive efforts. 

It was in the belief that political partisanship is the fiercest, the 
most blind, and the most persistent of any of America’s sustained 
prejudices that this study was begun. 

It was, for many years, now approaching thirty, my pleasure to sit 
at a table at the Union League Club, known as the ‘Federal Judges’ 
Table.’’ The table was misnamed, for it was not the Federal judges 
who constituted the majority who sat there. The lawyers, as usual, 
I fear, more than made up for the scarcity of Federal judges, in bril- 
liancy of speech and in gift of repartee. There I learned the little I 
know of the lore of the Chicago Bar. There I heard clashes of wit 
and humor, and of sarcasm and ridicule upon city, state, and national 
politics, which I will long remember. 

It was some time after the New Deal Administration had gotten 
well under way that I was awakened to the extent of the partisan- 
ship which later—I trust I am not assuming too much when I say,— 
all of you may have some knowledge or reason to believe existed, 
over the wisdom of the New Deal’s political theories and philoso- 
phies. 

I happened to be invited to Southern Indiana to address a group 
of lawyers and there found a political partisanship which I, a Wiscon- 
sin neophyte, and somewhat unacquainted with the heat and scars of 
political battles as fought in Indiana, attempted to describe to my 
friends at the table. 

So richly partisan and so delightful was an octogenarian I there met, 
I must tell you of him. Introduced by Judge Sparks, who spoke with 
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affection of him, I was by him backed under a tree (we were in a park) 
and I was interrogated sharply and to the point. Said the Old Timer, 
“You are a Democrat, I understand?’’ Receiving an affirmative reply, 
he evidenced what I believed was approval and perhaps a somewhat 
higher opinion of me. ‘‘What,”’ says he, ‘‘do you think of this man in 
the White House?’’ Believing that a judge should do the questioning, 
I parried with, *‘What do you think of him?’’ and ‘‘Have you always 
been a Democrat?” 

He was past 87, and he had seen the ups and downs of many a politi- 
cal movement. One crime he had never committed. Never had he wa- 
vered in his party allegiance. Back went the old codger’s head as he 
replied, ‘‘I was a Democrat when they hunted them down here with 
bloodhounds.’’ The flash of his eye and the pride of his voice told me 
I was talking to one of the dyed-in-the-wool Indiana, Hoosier Demo- 
crats. Figuratively speaking, he was one of the unwashed of the clan 
and had developed fortitude during the long periods of fasting which 
history records was the fate of all Northern Democrats after the Civil 
War. 

To avoid his evident great intensity, I sought to slow down the rising 
fire. I asked him who was the first Democrat to be elected President 
for whom he voted. Quickly and proudly he answered, ‘‘Grover Cleve- 
land, '84.'" And over his face came the smile of pleasant memories. 
‘*Boy,”” said he, “‘did we have a celebration. Boy, oh boy.’’ “‘You 
see,’ said he, ‘‘we did not know until Friday that he was in. Of course 
we knew he was elected, but we did not know whether he would be 
counted out. But hoping for the best, we planned the celebration. In 
fact, we did not wait for the day of the celebration. We celebrated 
election night and kept it up until the next Tuesday when we had the 
Big Parade, the Big Bonfire, and the big Speeches.’’ Continuing, he 
said, ‘‘Old Tom Henderson was chairman of the Democratic County 
Committee, and he presided.’’ Here the old man exploded with laugh- 
ter. Said he, ‘“Tom had not been sober for a week. I was afraid he would 
fumble the ball when he introduced the speaker. He did.’’ Again he 
laughed softly and with contagious joy. ““Well,’’ said he, ‘“Tom arose 
and this is what he said: ‘Ladies and Gentlemen, Fellow Democrats, 
and Citizens. We are here to celebrate. Our enemies, the Republicans, 
have been up to their old tricks, as usual. They have lied; they have 
cheated; and they have stolen. But with the aid of God, we have beat 
‘em at their own game.’ *’ ** At that point,’’ said the Old Timer, ‘‘I 
got hold of his coattails, pulled him down, and took over the intro- 
duction myself.”’ 

Well, thought I, if the political spirit has such a grip on Americans 
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that it will transform an 87 year Old Democrat into a young, militant 
Democrat, marching again in an eighteen eighty-four Cleveland parade, 
it is impossible to keep it out of the judiciary, state or Federal. 

And to carry the hyperbole to its proper height I would say,— it 
is in the blood and will abide so long as God makes Americans human 
enough to love political patronage better than they love economy 
and efficiency. 

Upon my return, I told of the spirit of this Southern Indiana Demo- 
crat, and, as one member at the table came from this area, I got the 
expected rise. He, too, was a Hoosier, a Cleveland Democrat and that 
is why, said he, he could not stand for this damn false prophet, this 
fakir in the White House—marching under the banner of a great 
party but false to its traditions and to its teachings. 

This led to a discourse, enjoyed most by the majority of the table, 
for it is a truism to say that no words are so sweet to the ears of a par- 
tisan as those which come from one who has long been in the ranks 
of the enemy and who has recently gotten religion and turned against 
his former associates. It is from this source that you get denunciation 
in all its naked severity. 

And for his climax, my Hoosier friend came to the F.D.R. appoint- 
ments of Federal judges. Before he was hot. Now he reached the ex- 
plosion state. 

Subdued and awed, I timidly asked, ‘‘Did Grover Cleveland appoint 
his judges regardless of political affiliation?’ ‘‘Yes, he did,’’ snapped 
my friend. ‘‘His appointments were only from the leaders of the bar. He 
never picked half-baked college professors who have never tried a 
law suit and who don’t know what it is to draw a contract wherein 
business men are trying to cover agreements that will stand up in 
court and meet the problems arising out of our modern competitive 
systems, and where competition is destructive of industry.” 

I replied, ‘‘I can only say that as a boy I was taught that Grover 
Cleveland was the first great President, since Lincoln.’’ Nevertheless, 
I had an idea that he believed that to the victor belonged the spoils, 
or at least most of them. ‘‘If Grover Cleveland did not share this 
sentiment,"’ I said, ‘‘it was tolerably clear that it was the great central 
thought and practice of that great group of Democrats in New York 
whose activities made Cleveland's election possible.”’ 

I must end this story and will. The reply was vigorous and intense. 
As a result I made up my mind to study the record. That is how I 
started on this investigation which I extended to every President from 
Grover Cleveland to and including F.D.R. up to 1941. It would have 
gone back further, but it became increasingly difficult to collect the 
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facts. Even in the case of Cleveland's first term, I had to rely much on 
newspapers and hearsay, the latter somewhat the more reliable. 

I was not much surprised by what I found about the Cleveland 
appointments. Notwithstanding the assurance I had received that he 
appointed only leaders of the bar, irrespective of their politics, I found 
Grover Cleveland named 37 judges during his two terms. 36 were 
Democrats. No Republican was named. One was an Independent. 
I tried to reclassify the independent more specifically. From my search, 
I found he was a Mugwump, that is, he called himself an Independent, 
between campaigns, but voted for Grover Cleveland on election day. 
He was not unlike my fellow citizens in Wisconsin in the early days of 
Bob La Follette’s successful career. There were many who called them- 
selves fair-minded Democrats. On election day, however, they voted 
the La Follette ticket. 

I am told Mugwumps were cordially received and respectfully treated 
by the Democratic Party in the eighties. In fact, they were accorded 
about as much attention and consideration as Al Smith was given by 
the Republicans when he took his famous walk in 1936. 

It is ever so. Always it depends on whose ox is being gored. 

I now give you the results of my study of the record of individual 
Presidents. Beginning with Grover Cleveland in 1884 and continuing 
until January, 1941, the figures are: 

(1) Grover Cleveland appointed 37 judges in all, none of whom were 
Republicans and one who was an Independent, a Mugwump who 
supported Cleveland, for a percentage of 97.3% Democratic appoint- 
ments; (2) Benjamin Harrison named 29 new Federal judges, three of 
whom were Democrats, leaving 87.9% of his appointees, Republicans; 
(3) William McKinley named 23 new Federal judges, only one was 
a Democrat, leaving 95.7% who were Republicans; (4) Theodore 
Roosevelt appointed 72 new Federal judges, two of whom were Demo- 
crats and one who was an Independent, or 95.8% Republicans; (5) 
William Taft named 45 new Federal judges, eight of whom were Demo- 
crats, leaving 82.2% of his appointees, Republicans; (6) Woodrow 
Wilson made 72 appointments to the Federal courts. He named only 
one Republican, thus leaving 98.6% of his appointees, Democrats; 
(7) Warren Harding, with a total of 44 original appointments, with 
only one Democrat, or 97.7% Republicans; (8) Calvin Coolidge named 
68 new Federal judges, four of whom were Democrats, leaving 94.1% 
of his appointees Republicans; (9) Herbert Hoover named 49 new 
Federal judges, seven of whom were Democrats, leaving 85.7% of his 
appointees, Republicans; and (10) Franklin D. Roosevelt made 106 
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original appointments up to 1941. He named no Republicans but two 
Independents, or 98.1% Democrats. 

The highest percentage was held by Woodrow Wilson with 98.6% 
of his appointees, Democrats. The lowest was William H. Taft, whose 
percentage was 82.2%. The record, however, shows Mr. Taft in the 
first year of his incumbency filled five judicial positions in the Southern 
Districts, all of which were by Democrats. As the whole bar of the 
South was then—(note I say then), solidly Democratic—Taft, as he him- 
self said, was required to name Democrats. If these five were eliminated, . 
Mr. Taft’s record would have been 93.2% Republican appointees and 
President Hoover would hold the record. 

There is not much to choose between them, but the Republicans 
have slightly the better of the showing. Certain other factors should 
be considered, however. A party returning to power after a period out 
of office may find the Federal bench staffed with men of the opposite 
persuasion. This must be considered when measuring partisanship in 
judicial appointments. There is a natural desire to equalize the situation 
not only by consistent appointment of members of the new majority to 
such vacancies as occur, but also to create new judgeships. 

As an example, let us take the case of Grover Cleveland and perhaps 
we can exonerate him from some of the partisanship upon which he 
seems to be convicted by the record. 

Judging by the popular vote for President the country was rather 
equally divided between the Democrats and the Republicans, with the 
former slightly in the lead. This was so in the 1884, in the 1888 and in 
the 1892 election. Although Cleveland lost the electoral vote, he had 
the popular vote in 1888 and his plurality in '92 was substantial. Yet 
when Cleveland became President, the Federal judiciary was well nigh 
solidly Republican. It was better than 95% Republican. Not a single 
Democrat had been named to the Supreme Bench since 1861. When he 
named Mr. Lamar to the Supreme Court twenty-five years had passed 
since a Democrat had been so named. 

On the other hand, when Harrison became President, over 60% of 
the judiciary was still Republican. One could not well charge Cleve- 
land with partisanship then, if his appointees were 97.3% Democratic, 
while Harrison only named 87.9% of his appointees from the Repub- 
licans. Over 60% of the judiciary were Republicans when he was in- 
ducted into office. 

Then take Mr. Taft and Mr. Wilson. When Mr. Taft became Presi- 
dent, the judiciary was better than 90% Republican. When Mr. Wilson 
became President, with the popular vote Democratic, he found the 
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judiciary to be over 90% filled with Republicans. And Mr. Hoover 
found even a larger percentage of the judiciary filled with Republicans 
when he took office. When he turned it over to Mr. Roosevelt, over 
90% were Republicans. 

Quite as indicative of political bias is the creation of new judicial 
positions. Looking to the record we find it fortunately rather barren 
of embarrassing facts, save in modern times. Of course, the prize for 
partisan bias and political stupidity goes to the Federalists when 
President Adams, aided and abetted by his then Secretary of State, the 
great John Marshall, who was also serving as Chief Justice of the 
Supreme Court, sought to retain their hold on the nation through the 
creation of 23 judicial positions: These appointments were made at or 
near midnight on the day before Jefferson took office. 

Having collected the statistics which are of course subject to the 
criticism that all mass statistics are subject to, we can study the record 
of specific, alleged efforts to control the judiciary. 

They are, in general, four in number: 

(1) The first one was the effort of the Federalists in the closing days of 
the Adams Administration, to perpetuate themselves in power. The 
execution of the plan, history now pictures as a most unwise effort 
of a dying political party suffering badly from a superiority complex, 
which failed to find appreciation from the masses who constituted 
the majority of the voters. Probably the most regrettable feature of 
this illy-conceived venture was John Marshall’s part in it. It is valuable 
as a historical lesson in two respects only: (a) Its futility, which we 
now, think was and always will be self-evident. (b) The folly of in- 
tolerance upon the part of those in power. It would seem that history 
must repeat itself ever so often to bring home the lesson that the great 
weakness—the weakness most to be feared by any political party— 
is over-confidence and a smug sense of superiority. Over-confidence 
comes to him who is drunk with his success. It gives rise to a superi- 
ority complex which is as surely destructive of popularity as it is dis- 
gusting to behold. In this respect the Adams midnight raid on the 
judiciary and President Roosevelt’s effort to modernize the Supreme 
Court, are, in my opinion, instances of history repeating itself. 

The second historical effort followed Lincoln's death and represented 
the blind prejudice of a party top-heavy with political power. Drunk 
with the success of winning the war and deeply bitter over the re- 
sentments of that war, the judiciary became the football which was 
kicked about by Congress and Presidents Grant and Hayes. The Congress 
sought to embarrass and humiliate President Johnson, and to do so, 
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denied or sought to deny him the appointment of justices of the Su- 
preme Court. Congress succeeded in tying the hands of the President, 
but history justly places the shame and the disgrace on Congress and 
not on President Johnson for this narrow, partisan, bitter, and un- 
reasonable conflict. 

Neither Congress nor the President, however, suffered as much as 
did the courts who were the victims of this partisan warfare. In a 
short period of time the number of justices was increased from seven 
to nine, then reduced to seven, and then increased to ten—all to satisfy 
the intense desire and the partisan appetite of the hate-dominated 
Congresses. 

The third event, not comparable with the other two, but never- 
theless an exhibition of political activity, was in 1922 when Congress 
voted to create 25 new judges. 

Fasting, by any political party, seemingly develops an abnormal 
appetite which can only be satisfied by the spoils of office. A party re- 
turning to power after a long period of wandering in the wilderness, acts 
promptly, and often irrationally. For eight years, Wilson had failed 
to appoint a Republican to the bench. He had filled 97 vacancies. This 
fact awakened a reaction both natural and normal, which demanded 
appointments. Although the bench when Wilson left office, was about 
fifty-fifty Democratic and Republican, the party returning to power, 
could not wait for vacancies. The quick way to get results was to create 
new judgeships. At any rate, 25 new judges were created, and 25 appoint- 
ments were made by President Harding on the nomination of Mr. 
Dougherty. The result was as expected. Of the 25 judges appointed, 
25 were Republicans; Democrats, none. During the Harding-Coolidge 
Administrations, this was kept up. The number of new judges created 
was not far from 100% of the judges in existence when President Hard- 
ing took office. 

The increase in judicial personnel during the period from 1921 to 
1933 might, I believe, be called an effort to pack the court. In my 
opinion, it was not. It was clearly distinguishable from the two 
other occurrences of which I have spoken. At most, it was the result 
of an irresistible pressure of a political party which was unaccustomed 
to long fasting and unable to resist pie when it was being passed around. 

The fourth great effort is too recent to call for elaborate recital of 
its details. The bitter and vituperative charges which that effort by 
F.D.R. to control the Supreme Court occasioned, are still too recent to 
permit of dispassionate appraisal. Nevertheless, I venture to express 
the opinion that two conclusions are warranted: 
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(a) It will be a long time before any President or political party 
will again openly attempt to control the Supreme Court. Political 
expediency alone will deter action, even though the desire so to do 
be strong and persistent. 

(b) My second conclusion is that there should be and must be a 
maximum age limit, rather than the death or the whim of the incum- 
bent which will necessitate retirement of justices who approach the 
age of mental decline. Personally I think that age should be 75 with 
permission to retire after reaching 70 at the will of the incumbent. 
My conclusion on this question may not be yours, although from re- 
marks thoughtlessly made by many lawyers, I judge that today some 
of you would favor compulsory retirement of certain judges of the 
Supreme Court and inferior Federal judges without awaiting the age 
of 70 

I think it is a serious defect in our Federal judiciary which should be 
remedied. President Roosevelt's efforts will make it harder to secure 
the change, but it must come. In my opinion it is perhaps the greatest 
weakness in the Federal judicial system. 

As bearing on this retirement age, I have recently completed a study 
of the work of all justices of the Supreme Court for the past fifty years. 
I have prepared a chart of the number of opinions or dissents which 
each justice has written, and I have divided them into five-year periods. 
It is surprising and almost unbelievable how rapidly the opinions fall 
off when the justice passes the seventy-year mark. I give you some of 
these figures: 

Justice Brandeis started off with writing 30 opinions a year. Upon 
reaching 70, the number declined to 23, and after 75 the number dropped 
to 15 a year. Justice Brewer wrote 37 opinions a year for the first five 
years, and in the last full five year period he wrote 27. Justice Brown 
declined from 43 to 21; Day went down from 25 to 18; Fuller from 62 to 
30; Gray from 37 to 18; Harland from 31 to 20; Holmes from 33 to 25; 
Hughes from 25 to 23; McReynolds from 28 to 17; Van Deventer from 
25 to 4; White was an exception. The number of his opinions increased 
with his years. 

From what I have thus far said you may well infer that the Federal 
judiciary has not been free entirely from political influence. As further 
proof in the same direction, I would like to recall a few of the memora- 
ble battles—party battles—over confirmation of appointments to the 
Supreme Court. At once we think of two. Taney’s appointment by 
Jackson and Brandeis’ appointment by Wilson. There is some similarity 
in the fight which was waged against their confirmation and the later 
action of the leaders of the opposition. 
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Take the case of Taney. He was the Attorney General when Jackson 
waged his war against the renewal of the National Bank charter. 
This was no child’s battle. No gloves softened the blows which were 
struck. One of Jackson’s Cabinet, the Secretary of the Treasury, was 
disloyal to Old Hickory. He didn’t last long. Taney was named by 
Jackson to succeed him. The appointment needed confirmation by the 
U.S. Senate. It was refused. The opposition was led by Clay and Web- 
ster. The incriminating charges were not mild or apologetic. How- 
ever, blood was not shed on one side only. When confirmation of 
Taney was up, what was said about him was hardly printable. Suffice 
it to say that what was said about Justice Black was complimentary 
compared to what Clay said of Taney. The Senate refused confirmation 
and Jackson promptly described the Senators who opposed confirmation 
as ‘“‘damn scoundrels.’’ It was in this atmosphere that a vacancy 
occurred on the Supreme Court and to fill it, Jackson nominated Taney. 
For the second time he was up for confirmation. The bitterness of 
speech on the first occasion was but a practice warm-up for what 
occurred in the second battle. It was at that time that Congress attempt- 
ed to play politics. It sought to realign the circuits so as to avoid the 
necessity of another justice. At this time the number of justices, it 
seems, depended upon the number of circuits. So Jackson's enemies 
sought to eliminate one of the circuits and give territory to another. 
This bill was obviously unjust and unfair to certain states, and the 
Senate defeated it. There could be no evasion of the issue. There was 
no compromise. Again the opponents won, a hard, close fight. 

Then came Marshall's death, and Old Hickory, strengthened by 
the returns of an intervening election, again sent in Taney’s name to 
fill the vacancy. Rejected as Secretary of the Treasury and as an Asso- 
ciate Justice of the Supreme Court, Taney was now up, a third time, 
and this time the prize was the greatest of all—the Chief Justice of 
the Supreme Court. The line of battle did not change. The Senate, 
fortunately, I guess, held secret sessions. What was said was never 
printed. This time Taney was confirmed, and the partisan press of the 
Opposition rang with denunciations of the selection. Taney was all 
but burned in effigy. 

I said there was a similarity between the Taney and the Brandeis 
opposition. It was this. Clay was the leader of the opposition in Tazey’s 
case. Years later this same Clay went to the office of the Chief Justice 
to admit his error. He gives his own account of the purpose of the visit, 
and what he said. I repeat it. 

He said, ‘‘Mr. Chief Justice, there was no man in the land who re- 
gtetted your appointment to the place you now hold more than I did; 
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there was no member of the Senate who opposed it more than I did; 
but I have come to say to you—and I say it now in parting, perhaps for 
the last time—I have witnessed your judicial career and it is due to my- 
self and due to you that I should say what has been the result: Namely, 
that I am satisfied now that no man in the United States could have 
been selected more abundantly able to wear the ermine which Chief 
Justice Marshall honored.”’ 

The similarity to Brandeis’ appointment lay in the action of Ex- 
President Taft. When Justice Brandeis was up for confirmation, Ex- 
President Taft joined with several other ex-presidents of the American 
Bar Association in protesting against his confirmation. 

They spoke as follows: 

“They felt under the painful duty to say to you that in their opinion, 
taking into view the reputation, character, and professional career 
of Mr. Louis D. Brandeis, he is not a fit person to be a member of the 
Supreme Court of the United States.”’ 

Taft was the most widely known of said ex-presidents who signed 
that false and infamous charge. Brandeis may have had views, too 
liberal or too radical, in the opinion of the signers and many other 
lawyers, to entitle him to a seat on the Supreme Court. But the charge 
was leveled at Brandeis’ ethical conduct, at his ethical ideals. A charge 
of incompetency hurts. A charge that a lawyer lacked ethical ideals 
is a charge before which the thickest skinned lawyer winces and weak- 
ens. It is a blow below the belt unless true, and it was untrue in Bran- 
deis’s case. Mr. Taft so admitted it years later. Like Clay, he made his 
apology, but privately. Doubtless it helped assuage the hurt—some- 
what. Also it evidenced something approaching bigness on Taft’s 
part, but the manly, the real big thing was for both Clay and Taft to 
have publicly proclaimed what they privately spoke. The retraction 
should have been as public as the libel. 

A rational explanation of this communication of the ex-presidents 
of the American Bar to the U.S. Senate in re Brandeis is hard to find. 
That such action would be futile was, I think, obvious. That it would 
leave rancor and ill feeling, was certain. That it would, as it did, bring 
discredit to the American Bar Association as such, was equally clear. 

The best explanation which I can think of, and it is rational and 
backed by experience of most of us and by the observation of all of us, 
is this: All men are at times fools. They are born that way. Sanity is 
a relative term. There are always lapses from normalcy. The ordinary 
mortal stubs his toe ever so often. We love to boast of our liberal 
mindedness. Yet, at times, we break away from our best resolutions 
and the dictates of our best judgment. We become fanatical Anti- 
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Catholic, Anti-Jewish, Anti-Democratic—in a word, Klu Kiux Klan- 
ners, Americans First, or something like it. We have to take a severe 
jolt to come down and put our feet on the ground. Yes, eat crow, as it 
were, like Taft and Clay did. 

What I am trying to get over is illustrated by another action of an 
able group of men who had something gnawing at their innards and 
finally it got into the place where resided their common sense. I refer 
to the pronuncio of some 57 lawyers who flooded the country in 1936 
with an opinion on the constitutionality of the National Labor Rela- 
tions act. , 

What was motivating these men? What did they think they were 
doing? In a case involving the constitutionality of an Act which is 
before the Supreme Court, Canon of Ethics, No. 22, applies. It reads: 

Newspaper publications by a lawyer as to pending or anticipated 

litigation may interfere with a fair trial in the Courts and other- 

wise prejudice the due administration of justice. Generally they 

are to be condemned... . 

It must be, and is, assumed, therefore, they were not trying to in- 
fluence the Supreme Court. It must have been they were trying to in- 
fluence the vocers. That was laudable, if sound. It is always the proud 
boast of the Bar that it moulds and leads public opinion and, with 
less accuracy, it asserts that public opinion willingly follows its lead. 

It seems the 1936 campaign was hardly the time to give the last 
proposition a test. If the election were not on, the public might have 
heard the piper more distinctly. Viewed from the rear, it looks as 
though the efforts were ill-advised. The ultimate decision of the Su- 
preme Court, rendered as you recall before a New Deal judge had been 
appointed to the Supreme Court, made questionable the good faith, 
to say nothing of the good reasoning, of those who made the effort 
to enlighten the public. 

It occurs to me that perhaps I am over-stating the fact and I am for- 
getting the historical facts. Landon did, I believe, carry Maine and 
Vermont. And who can say that the 57 legal gentlemen who signed this 
document did not turn back the Roosevelt hordes in Vermont and 
Maine with their pronouncement that the National Labor Relations 
Act was unconstitutional for three good and sufficient reasons. Who can 
say the potato diggers in Maine did not hear, understand, and heed 
this appeal. 

And, maybe, I say maybe, these two states furnished the seed that 
produced a sizeable crop in 1940. A larger crop in 1944. I doubt it. I 
have an idea that the American Bar merely weakened its influence with 
the public and strengthened the conviction on the part of the public 
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that sincerity is at times lacking on the part of the said American Bar. 
In other words, the members of the American Bar sometimes serve their 
clients outside as well as inside the court room. 

I wish I had the time to go into all the other heated political battles 
which arose over appointments to the Supreme Court. I will mention 
only a few. 

The days of the '67-"72 in the Supreme Court were hectic. They were 
days of the sharpest divisions in that court. We erroneously say that 
the division in the court today is greater than ever before. At one time 
three important cases, involving important questions, were pending 
at one time. The court divided four to four on all three. 

It was about the same time that the court witnessed an increase in 
its membership from seven to nine, then two years later saw it reduced 
again to seven and then, as soon as Johnson was out as president, in- 
creased to nine. In fact there were ten for a short time. What I would 
impress upon you, if I can, is that this conflict for power is not peculiar 
to the politics of any era. It was with Washington who named his 
friend, an able jurist, Judge Rutledge, Chief Justice, only to have his 
confirmation rejected by the Senate. 

The story of judicial nominations and confirmations carries in their 
wake many under-cover stories—gossip unreliable but intriguing—of 
defeat and disappointments, and the sudden and unexpected appearance 
of dark horses, of which there have been perhaps more during the 
F. D. R. regime than ever before. To this last statement there is the 
possible exception of Lincoln's nominees. He appointed his friend and 
campaign manager, David Davis, and followed with the gentleman 
from Iowa, Mr. Miller, who, abandoning a country practice as doctor, 
took up the practice of law without previous study and yet reached 
the Supreme Court in fourteen years from the time he made the switch. 

In studying the records I found no exhibition of vanity equal to that 
exhibited by Mr. Conklin who was twice offered a position on the 
Supreme Court for which he was admittedly in no wise qualified. On 
one occasion he was offered the Chief Justiceship. On the occasion of 
the second offer, he allowed his name to go to the Senate and a con- 
firmation had, before he declined the position. Conklin apparently 
never experienced a blush of modesty. 

President Cleveland had his difficulties and they were numerous and 
bitter. With his first appointee, Lamar, he carried the support of his 
party. But intense hostility was aroused by the fact that Lamar served 
in the Confederate Army. He also, perhaps, carried a heavy burden in 
that his name was Lucius Quintus Cincinnatus Lamar. Although La- 
mar had no judicial experience, he was a professor of law in a law 
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school. This may have added to the load of getting him confirmed. 

Cleveland’s real troubles occurred, however, in his second term. 
There he met with, and was defeated by, a new specie in politics, 
to-wit, Senatorial Courtesy. Cleveland named William H. Horn- 
blower. He failed of confirmation. He then named William H. Peck- 
ham who met the same fate. Senator David B. Hill was able to arouse 
sufficient senatorial courtesy support to defeat these two men, one by 
a vote of 30 to 24 and the other by a vote of 41 to 32. 

President Cleveland then resorted to a practice which was later 
followed by President F. D. Roosevelt. He chose as his nominee a mem- 
ber of the U.S. Senate, Edward Douglas White. He was confirmed on 
the same day the Senate received his nomination. 

President McKinley had considerable difficulty in getting his At- 
torney General, Mr. McKenna, confirmed. Heated battles were avoided 
for nearly two decades and until Woodrow Wilson named Brandeis. 

Of all recent political: battles over Supreme Court appointments, 
that of John Parker is the most interesting and heartbreaking. For his 
sake, I wish John Parker had been confirmed. He deserved it. A lawyer 
of outstanding ability, a citizen of character, he would worthily fill 
any public office to which he might be appointed. He is a gentleman 
of whom all his friends are proud. 

This brings my discussion of Politics in Appointments of Federal 
Judges to the confession of a president who made such appointments. 
It was away back, twenty-four years ago, that I attended my first con- 
ference of senior circuit judges, called by the Chief Justice, who was 
Ex-President Taft. The program for such meeting was not then, as now, 
made up in advance. The meeting was delightful, but not much real 
work was done. We were regaled with stories by the Chief Justice. 
He was both happy and interesting in his relations with us. He dined 
us, gathered his associates on the Supreme Court that we might meet 
them, and showed toward them a cordiality of relationship which was, 
I guess, characteristic, yet to a stranger, most pleasant. 

Later, I sat for ten years under the guidance of Chief Justice Hughes 
and attended eleven meetings. It is hard to conceive of two personal- 
ities, each at such time acting as Chief Justice, who were so different 
as Hughes and Taft. It is needless to say that, while Chief Justice 
Hughes’s conferences were pleasant, work was the order of the day. 

No tardiness, no delay—Duty was the taskmaster, a hard, severe one, 
bidding us at all times ‘‘to keep to our knitting.”’ 

With Chief Justice Taft, we no sooner got into a discussion when 
what someone said reminded him of a story, or an experience, which 


he related. 
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As part of the procedure of the conference each attending judge re- 
ported on how the work of the various District Courts is kept up in his 
circuit. While one circuit judge was so reporting—the Chief Justice 
interrupted to inquire how Judge X was keeping up with his work. 
Leaning back in his chair, Justice Taft said, ‘‘I appointed him. I 
thought he would make a most excellent judge. I was very much satis- 
fied with this appointment. Since then, however, I have heard nothing 
good of him. He won't work, I am told. I think it is because he is too 
rich." This last remark caused a smile and then the Chief Justice grew 
serious. He said, ‘I am in earnest when I say a bench is no place for 
a rich man. A judge must love his work above all other things. He 
cannot be thinking of going to California, Florida or Mexico in the 
winter. The appeal of his family to go, as other families go, must be 
turned down. No, the bench is no place for a rich man.” 

As he closed his comment, I said, ‘‘Mr. Chief Justice, if poverty is 
the chief test of an excellent judge, the Federal judiciary must be close 
to perfection."" Then came that famous chuckle which started away 
down and gradually worked up until it found vocal expression. 

The reports from the different circuits were continued. Again he in- 
terrupted another reporting judge and inquired about Judge Z. The 
reporting judge fortunately could, and did, speak very highly of Judge 
Z. He added, ‘‘You, Mr. Taft, did a fine piece of work when you named 
him.”’ 

The Chief Justice looked up at the ceiling for a moment and then 
said: ‘‘I signed the commission of Judge Z but I did not choose him. 
I fought his appointment—but I was overpowered and finally gave in, 
believing I was making a big mistake. And my supposed mistake 
turned out to be one of my best appointments.” 

A query gave us the story: He said he, President Taft, was having 
a war with a senator, a member of the left wing of his party, and he 
wrote a friend who was the Republican national committeeman from 
that state and told him he could recommend a judge to fill a vacancy 
which had just occurred. Well, the national committeeman named one 
whom, Mr. Taft said, he could not appoint because of lack of quali- 
fications. The differences between the two became somewhat heated. 
The committeeman insisted. Mr. Taft refused. Finally, as I imagine was 
the rule rather than the exception, Mr. Taft yielded and the politi- 
cian won. Mr. Z was appointed. Mr. Z’s outstanding record of success 
and Mr. X’s record of failure, said the Chief Justice, were somewhat 
characteristic of his judicial appointments. He tried, he said, to rise 
above party politics in making judicial appointments. In some lo- 
calities he was given a free hand. But, he said, he could not say his 
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choices were better or as good as when the Senators made their recom- 
mendation and insisted on his accepting their choice. 

Personally, I have an idea that Mr. Taft was overly modest, in ap- 
praising his own work. I also think he was in error when he gave large 
consideration—if he was serious—to the man of wealth test. Surely, 
it seems to me, wealth ought not to be a disqualifying factor— 
especially if the appointee made it himself. 

In conclusion may I give you a few of my own thoughts on the sub- 
ect. 

First. I do not believe that any judge who left the Federal bench to 
go into politics should ever be reappointed to the Federal bench. The 
appointments of two of the Chief Justices invite this comment. 

Mr. Taft resigned from the Circuit Court of Appeals to go into 
politics. For a time he was eminently successful in this new field. Then, 
his luck deserted him. Politics turned against him, and he became what 
is sometimes termed a lame duck. Ten years of political life found 
him jobless, a somewhat repudiated outcast. It was then that he dis- 
covered that the judiciary was his first, his real love, and he wanted 
to get back into the home he deserted. For over ten years of his life— 
the best years of his life—he abandoned the law—and for seven years 
more he had little or no contacts with the law, yet he was placed ahead 
of those who never wavered in their devotion to the study and practice 
of our profession. 

In Mr. Hughes’s case the situation was entirely different. He re- 
signed from the Supreme Court when drafted to run for President. He 
lost, but his subsequent record as a lawyer was so distinguished that 
upon his reappointment to the Supreme Court, it could be truly said 
of him that he was the nation’s foremost lawyer. He was the well-nigh 
unanimous choice of the Bar. As Chief Justice he extended that repu- 
tation. He was in my opinion the greatest of all our Chief Justices. 
He did not participate merely as a member of the Court in this era of 
great judicial importance. He stroked the crew. In no time in the 
nation’s history was an equal number of epoch-making decisions 
announced by the Supreme Court in the same length of time. The cases 
wherein he wrote the opinions were those of the greatest importance. 
In excellence and in the thoroughness of study they evidence, his 
opinions must always challenge the admiration of all students of the 
law. He is my judicial hero—the Supreme Court Judge wherein per- 
fection was almost attained. 

And yet I am opposed to the reappointment of judges to the Federal 
courts. If reappointments were all like Chief Justice Hughes I would 
withdraw any opposition I might otherwise have to reappointments 
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after an incumbent had resigned. If a Federal judge resigns, to go into 
politics, or to make money, it should be understood he is disqualified 
for reappointment to the Federal Bench. He deserted the Bench. For 
better or for worse, the divorce should be an absolute one. 

A word as to the appointment of college professors on the bench. 
Don’t you think the members of the Bar are a little too tough on the 
college professors? Just remember the last three Chief Justices of the 
Supreme Court, Stone, Hughes and Taft, were all at one time in their 
lives, full time professors of law in a regular law school. Justice Holmes, 
the most famous of all modern day justices, won his first and perhaps 
the greatest fame as a professor of law. True, there have been great 
justices who never taught law—yes, many who never even studied in 
a law school. But also recall—there were no law schools as we now 
view law schools, in the first seventy years of the republic's existence. 

We perhaps can have too many college professors on the bench. I 
do not know. But I can not believe that the training of a college pro- 
fessor is anything but good. I wish I had the experience of teaching law 
in a good law school. 

A practice has developed in the last few years of which I wish to 
speak briefly. In my opinion it tends to impair the effectiveness of 
the judiciary, and invites words of critical comment. I refer to the 
practice of judges taking up duties semi-judicial or semi-administrative 
or semi-political in character and leaving their more monotonous 
judicial work, to travel about the country and perform tasks which 
hundreds of good lawyers could perform equally as well or better. 

I am against the practice. 

I shall discuss specifically one instance. President Truman appointed 
Justice Jackson of the Supreme Court and Judge Parker of the Circuit 
Court of Appeals to go to Nurenberg to participate in the trial of the 
Nazi war criminals. He also appointed former Attorney General 
Biddle to participate in the same trial. Justice Jackson was named 
prosecutor, while the former Attorney General Biddle was selected 
as one of the judges to try the accused. 

In the first place I do not think Justice Jackson should have been 
appointed at all. If named by the President, he should have declined. 
Second, if such appointment had to be made and accepted, then I 
think the Justice of the Supreme Court should have been named as a 
judge to try the accused, not act as the attorney to prosecute them. I 
would not have named Biddle as judge, but as a prosecutor. And 
lastly, if Biddle and Parker were to be named to sit as judges on the 
International Court, one to be an alternate, I would have made Parker 
the judge and Biddle the alternate. 
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Of course, Parker is classed as a Republican and Biddle is a Demo- 
crat, which may make quite some difference with a Missourian brought 
up in the true tradition of Missouri Democratic politics. Of course, I 
speak only as a Wisconsin Democrat, who was brought up to pay little 
attention to the party name. 

Jackson's trip to Germany took an odd turn. From far off Berlin, 
Jackson fired a shot which was heard across the continent. He raised 
the question to what extent does political influence in judicial appoint- 
ments survive on the bench? I will not attempt to answer the question 
save to say that the letter which Justice Jackson wrote to the public 
about his associate, Justice Black, has centered the attention of the 
Bar on this subject which had been avoided, perhaps too generally, 
in the past. 

Disqualifying prejudice of a judge only occasionally becomes acute 
so far as the Bar is concerned. Then /oyalty of the Bar to the Bench is 
generally effective in keeping criticism down to private discussion in 
anterooms and spoken only in whispers. (But the rule of favorable 
presumptions seems to have changed since the New Deal judges came 
on the Bench—now the presumptions are all unfavorable.) 

Justice Jackson came out in the open. What he had to say was out- 
spoken and not behind Black’s back. That is the only commendable 
thing about his blast. It did no damage to the intended victim. It 
did much hurt to the reputation and prestige of Jackson. It made Jack- 
son appear as a jealous, envious, overly-ambitious officeholder—lacking 
in poise, in sound judgment and good horse sense. It impaired, and 
partially destroyed, the good opinion of the Bar for him at a time when 
he was rapidly growing in their favor. This was too bad. Jackson had 
displayed outstanding ability. This action by him gave the impression 
that his ability was that of a partisan rather than judicial in nature. 

Hopelessness of the attack was apparent when it appeared that its 
basis was that Black sat in a case where an old partner was counsel on 
one side. 

Had the attack been premised on the fact that Black entertained 
deep convictions on political and social questions which were involved 
in the case before the court, it would have been nearer to where the 
woodchuck was located in the woodpile. 

Alas, Jackson could not raise this objection for the same applied, 
and more closely, to himself, than it did to Black. Both were Roosevelt 
appointees. Both were New Dealers. Jackson was more devoted, 
perhaps, to the New Deal organization as such, than was Black. Black 
was more earnest—more deeply and sincerely interested in the economic 

and social problems, concerning which the New Deal had become the 
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living embodiment. Jackson accepted the New Deal policies as a party 
man. He swallowed the whole dose. He was not a homeopathic. He 
downed it all—the sour and the sweet. He tied his career to a fast 
moving airplane that was flying high and fast. It offered a free ride to 
fame and fortune to one of ability who got aboard and rode it hard 
through all kinds of fair and foul weather and whose stomach was not 
upset by the plane’s many sudden changes of direction. 

Black, on the other hand, was a serious-minded fellow—a man who 
had deep convictions. He was interested in the political policies and in 
the economic aims of those who found in the New Deal their champion. 
His convictions were strong and sincere. He was a crusader by tem- 
perament. No one could fairly believe he would decide a case because 
an attorney was well known to him or because he once had been his 
partner. He would vote against his own brother if he believed him to 
be on the wrong side. The same should be said of Jackson. 

But when it came to deciding whether the cause was right—and 
which was the ‘‘wrong side,’’ Justice Black was loaded with prejudice 
based on his aforementioned deep convictions on the political and 
social questions involved. 

Black personifies a bias or a prejudice which cannot be eliminated 
and it is, of course, relatively disqualifying in character. It is present 
in all men, but stronger in some than in others. The real question is: 
When, if ever, is it so strong as to be disqualifying? I would prefer 
sincerity and intensity to absence of prejudice. 

Jackson did not raise that kind of diqualifying objection. Nor could 
he raise it, because the shoe fit his foot also. I submit, however, this 
kind of prejudice is disqualifying to a degree, and yet cannot be avoided 
in toto. 

The weakness of the National Labor Relations Board was not so 
much in the law as in its administration by a deeply prejudiced board. 
There was a time when similar objections were made to the Inter- 
state Commerce Commission. It has been and is still made against the 
Federal Trade Commission, and was once leveled at the Board of Tax 
Appeals. In none of these bodies was the prejudice so flagrant and so 
apparent as in the Labor Board, and in fairness let it be also recorded— 
that here, as in no other judicial or quasi-judicial body, were the prej- 
udices on one side so fully matched by the prejudices on the other side. 

I am, however, only interested in the prejudice as it applied to 
courts. I feel tolerably certain that in the lower Federal courts, the 
majority of the cases are burdened with no social or political bias 
issues. The Supreme Court, however, takes most of its cases on cef- 
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tiorari and many, if not most of them, present issues over which the 
political thought of the day is sharply divided. 

Reading Nine Young Men, and immediately afterwards reading 
Nine Old Men, causes the fair-minded, unprejudiced lawyer (if there 
be such an animal in the folds of the American Bar) to reach the con- 
clusion that political prejudice has existed from the beginning. Its 
complete elimination is impossible. It was strongly present in the 
court when Justice Taney took over. It was reeking with bias under 
Chase. The difference between the Chase and the Taney regimes is 
that Taney was a rare lawyer and in his case, when reason and prej- 
udice locked horns, reason generally won, though once apparently 
it lost and in losing left little for the poor old man’s reputation. 

To Chief Justice Chase, on the other hand, sound, close reasoning 
was quite a stranger, or at least a weakling, and prejudice and over- 
weaning presidential ambitions dominated his judicial career. We have 
had only two Chief Justices who failed to measure up to the demands 
of the office. Chase was one of them. I let you name the other. 

It is difficult for me to say which group has had the greater, the 
more sustained and dominating political prejudice—the group mis- 
pictured as The Nine Old Men, or the type of which the Nine New 
Dealers are allegedly representative. 

But if I don’t stop the discussion here, I will not have occasion to 
make this phase of judicial activity and judicial prejudice the subject 
of another address which I hope to write when I grow older and more 
mature and less apprehensive about the wisdom of frankness and candor 
in discussing such questions. 

Before leaving this subject of judicial prejudice, in justice to Justice 
Jackson, let me ask: Have you read his opening address to the Court 
at Nurenberg? It is a legal and a literary masterpiece. It should, my 
young friends, be required reading of every law student. In fact, I 
would go further. I would require the entire law school to devote one 
session to a study of this address, and another session to a discussion 
of the opinion in the case of the saboteurs, Ex Parte Quirin, 317 U.S. 
1. They are both landmarks in the law governing the punishment of 
war crimes. 

One more thought and I am through. 

Perhaps we are all prone to be too hasty in condemning appointees 
because of our dislike of the President who named him. Judges can, 
and sometimes do, live that unfavorable reputation down. I have 
spoken of the partisanship of Marshall and of Taney and of the polit- 
ical battle over the appointment of Brandeis. By their records, each 
of them changed public opinion. 
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However, it does not make the work of the judiciary any easier to 
hear on all sides critical comments of the judiciary which originate 
largely or solely out of the hatred of the man who named the judges. 

I attended a dinner of the Judicial Section of the American Bar in 
1916, about a month after my appointment was confirmed. The favorite 
pastime in 1916 was to ‘‘pan’’ Woodrow Wilson. It was the all-season 
outdoor sport of that day. 1916 was campaign year. 

That evening we sat ata table where no one knew any other who was 
seated at his table. At our table was a distinguished jurist from a west- 
ern state. He started conversation by saying, ‘‘I find it hard to control 
my speech when it comes to the Wilson administration—the way he 
coddles labor is disgusting. But I could forgive him for that, if it were 
not for his appointments to the judiciary. And, worst of all, his judi- 
cial appointments are getting worse all the time.’’ As I was the last 
nomination Wilson had made, I did not find myself swelling with 
pride. I, at least, knew what some, and perhaps most, people thought 
of my appointment. 

However, the term is a long one. 

The President makes the appointment, the Senate may veto or con- 
firm the appointment, but the judge who is appointed always has the 
last say. He is appointed for a long time, for the period of his life. The 
President may and will die. The Senators will be succeeded by others. 
But the judge goes on indefinitely. 

He can make a record that will give the lie to the charge that he is 
a political appointee. He can prove—if he will—that the best way he 
can honor the man who honored him, is by ignoring party politics and 
party fealty. He can think of pride of family, of regard and respect 
which will be his, if he devotes himself to his job. He can ask that 
judgment be based only on his judicial labors. The permanency of his 
tenure of office, which he should not make the mistake of over-ex- 
tending, places him beyond the heat of battles which engulf the party 
leaders and which renders blind and makes slaves out of the over- 
zealous rank and file. 

The independence of the judiciary, in my opinion, merely reflects 
the independence or dependence of the individual judges. The individ- 
ual is affected by numerous influences; one of the most potent is the 
presence of a flame that burns within, the strength and constancy of 
which determines its influence. For want of a better name we call it 
our conscience. Still another influence is the desire to justify the faith 
and confidence and sacrifice of others; the desire to measure up to pa- 
rental expectations—this, I believe, is far more potent than the claim 
of a political party. Then there is the determination to adhere to the 
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resolutions and ideals of our youth. And finally, self-respect is quite 
essential to happiness. A judge may get along without the good will 
and even the respect of others, though he may deeply desire them. But 
he can hardly live happily with himself without self-respect. 

I have always felt that I was much indebted to my employer. The 
U.S. Government has paid me wages for doing a work that I would 
rather do than anything else in the world. If I were financially able so 
to do, I ought to be paying the United States for what it lets me do 
and for which it pays me. 

There has never been a case where I have heard arguments, that I 
did not feel an urge to write the opinion. There is no term of court 
that passes, but what I hate to see it end. I believe my experience is 
shared by many of my associates. Political bias which may have 
existed, has a hard time coping with these factors. In brief, political 
influence in judicial appointments is not, in the last analysis, as im- 
portant as we are prone to believe, when the appointments are made. 

Yes, the judicial appointee to a life position has the last say—if 
only he will say it. 














DEFECTIVE FILING OF LIS PENDENS 


Frequently the examination of the abstract of a title which traces 
through mortgage foreclosure proceedings, discloses a defective filing 
of the lis pendens. 

Does this make the title non-merchantable? Can any amendment be 
made to the lis pendens statute which will improve the situation? 

At common law everyone acquiring an interest in real estate pendente 
lite was bound by the judgment, as if he were a party to the action. The 
lis pendens statute restricts, does not abrogate, the common law rule.! 

The Revised Statutes of 1858? permitted the plaintiff to file a lis 
pendens at the time of or after the filing of the complaint in an action, 
but provided that if the action be one to foreclose a mortgage, it must 
be filed 20 days before judgment. Under this legislation purchasers and 
incumbrancers were bound by the judgment in the actions only in 
case they acquired their interests subsequent to the filing of the lis 
pendens. 

By Chapter 147 of the Laws of 1867, the following was added: 


Every purchaser or incumbrancer whose conveyance or incum- 
brance is unrecorded at the time of such filing, shall be deemed a 
subsequent purchaser or incumbrancer, and shall be bound by the 
proceedings in the action to the same extent and in the same man- 
ner as if he were made a party thereto. 


Section 278.01 of the 1945 Statutes provides that in a mortgage fore- 
closure action, judgment of foreclosure shall not be entered until 20 
days after a lis pendens has been filed. Section 281.03 (1) permits the 
filing of a lis pendens after the complaint has been filed. 

There are many cases, particularly in the early reports, in which our 
Supreme Court has considered the effect of an improper filing. 

In Houghton v. Kneeland,* the court held that a lis pendens filed prior 
to the filing of the complaint and more than 20 days before judgment 
was not invalid. The opinion does not show when the complaint was 
filed. 

It has since been generally held that a lis pendens is inoperative until 
the complaint is filed; that if the lis pendens is first filed and the com- 
plaint has been on file for more than twenty days before judgment, 
the filing is proper.‘ 

1 Brown v. Cohn, 95 Wis. 90, 69 N.W. 71 (1897). 

* Ch. 124, §7. 

37 Wis. 244 (1858). 

* Gile v. Colby, 92 Wis. 619, 66 N.W. 802 (1896); Dawson v. Mead, 71 Wis. 295, 37 


N.W. 234 (1888); Olson v. Paul, 56 Wis. 30, 13 N.W. 868, (1882); Flood v. Isaac, 34 Wis. 
423 (1874). 
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In Boyd v. Weil,® the court declined to reverse a judgment wherein 
no affirmative proof was made that a lis pendens had been filed. The 
court stated that the purpose of a lis pendens being to give notice to 
all persons who are not parties to the action and to make the same 
operate as constructive notice to anyone who may become interested 
in the property during the litigation, there was no reason to hold a 
judgment void because a lis pendens was not filed or proof of filing 
was not made to the court. 

In Manning v. McClurg,® the court limited the application of the 
Boyd case by holding that while the failure to file a lis pendens was not 
jurisdictional, so that it could not be attacked collaterally, it was 
nevertheless irregular and would be ground for reversal on appeal. The 
court stated that the object of the filing was to cut off subsequent equi- 
ties and that this object was important to the mortgagor since he was 
personally liable and the property should for his benefit be sold for 
the maximum amount, which it would not be if affected by subsequent 
equities. 

This thought was reaffirmed in Spraggon v. McGreer,’ the court stat- 
ing that unless the mortgagor was present in court and objected to 
the failure to file a lis pendens, his proper remedy was to move to set 
the judgment aside. Judgments based on improper filing of lis pendens 
were reversed in Catlin v. Pedrick,* Flood v. Isaac,® and Dawson v. Mead.'° 

In Gile v. Colby,’ the mortgagor for the first time raised the question 
of the sufficiency of the filing of the lis pendens in the Supreme Court. 
The court stated that ordinarily such a question should be first raised 
in the circuit court, but it adhered to the rule that it would reverse 
a judgment based on an improper filing even though the question was 
first raised in the Supreme Court. 

The right of the circuit court to grant relief was limited in State 
ex rel Fuller v. Circuit Court,'* the court therein deciding that the ob- 
jection of improper filing must be raised during the term in which the 
judgment was entered. 

It is thus seen that the requirement that a lis pendens shall be on 
file for more than 20 days prior to the judgment in a mortgage fore- 





511 Wis. 58 (1860). 

* 14 Wis. 350 (1861). 

714 Wis. 439 (1861). 

817 Wis. 88 (1863). 

* 34 Wis. 423 (1874). 
1°71 Wis. 295, 37 N.W. 234 (1888). 
1.92 Wis. 619, 66 N.W. 802 (1896). 
12 108 Wis. 77, 83 N.W. 1115 (1900). 
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closure action, during which time the complaint must also be on file, 
has long been the rule in Wisconsin. Certain rules have been evolved 
as to the relief that may be granted in the event of an improper filing, 
namely that such defect is not jurisdictional; that a mortgage fore- 
closure judgment is not by virtue of it subject to collateral attack; 
that relief upon the basis of it can be granted in circuit court only 
during the term in which the judgment was entered and that the ques- 
tion of an improper filing of a lis pendens may first be raised in Supreme 
Court on appeal. (Quaere whether the Supreme Court would adhere to 
this last rule in view of the Fuller case, supra.) 

The statutes do not show why the legislature made the filing of a 
lis pendens mandatory in mortgage foreclosure actions. The only 
reason given in support thereof in the opinions of the Supreme Court 
is that it is for the protection of the mortgagor, so that no intervening 
equity will cloud his title with a consequent reduction in the bid at 
the sheriff's sale and a resulting increase in the deficiency judgment. 
That was before the courts exercised such wide latitude in the confirma- 
tion of sales as they do now. 

Under the foregoing decisions, objection for failure properly to file 
a lis pendens has been greatly restricted. A mortgagor would in all 
probability not learn of the failure properly to file a lis pendens until 
the time of the sheriff's sale, which of necessity must be after the term 
during which the judgment was entered, following the year of redemp- 
tion. Even if the question could still first be raised on appeal, the time 
for appeal would also have expired. There seems little protection left 
for the mortgagor. 

It is to be noted that even compliance with the statute is no positive 
guarantee to a mortgagor against intervening equities. If a mortgage 
foreclosure action were commenced and allowed to lie dormant just 
short of the five years when the action could be dismissed for lack of 
prosecution, the plaintiff, under the present statutes, could then file 
his lis pendens and twenty days thereafter take judgment. The statute 
would have been complied with but the mortgagor would have no 
protection on account of these equities. 

What has been said seems to apply with equal force in the foreclosure 
of a mechanic’s lien. Section 289.09 provides that the practice in the 
foreclosure of a mechanic's lien shall follow that in mortgage fore- 
closures so far as applicable. It would seem to follow that the filing of 
a lis pendens is therefore mandatory. If a mechanic’s lien claimant 
should assign his lien under an assignment not of record, and the 
assignee should commence a foreclosure action within two years, 
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and then later file his lis pendens, except as he may be barred because 
of laches,’* his action would seem to be good. In such a situation there 
would be no way of knowing whether the foreclosure was pending; 
it would be almost impossible to examine all pending action to see if 
they were to foreclose such lien. 

It would seem then that whatever may once have been the reason 
for making the filing of a lis pendens mandatory in mortgage and me- 
chanic’s lien foreclosure actions, the relief which may be granted for 
failure to comply with the statute has been so restricted that the dis- 
advantages arising out of title difficulties for failure properly to file 
the lis pendens now far outweigh the benefits derived therefrom. It 
would also seem that a far more practical approach to this problem 
would be to make the filing of a lis pendens optional, so that the filing 
or failure to file would produce a result similar to the recording or 
failure to record of a conveyance under the recording acts. Then, if a 
lis pendens is filed, subsequent equities would be bound only from the 
time of filing. If no lis pendens is filed, subsequent equities would not 
be bound. An optional lis pendens statute could thus preserve for a 
mortgagor all the benefits he now has and it would remove the cloud 
which exists where the filing is defective, particularly when there are 
no intervening equities. 

To accomplish this result, the writer with helpful suggestions from 
Mr. Ralph Hoyt, caused Bill 231 S to be introduced in the 1947 Legis- 
lature. This bill, if enacted into law, would have made the filing op- 
tional in all cases, except for highway condemnation, and would have 
had an effect similar to the recording statutes. It received the unan- 
imous approval of the Rules Committee, passed the Senate but was 
non-concurred in by the Assembly. It is hoped that more favorable 
action may be taken at the 1949 Legislature. 

Myron STEvENs 





13 Glass v. Zachow, 156 Wis. 21, 145 N.W. 236 (1914). 














UNIFORM STATE AVIATION LIABILITY 
LEGISLATION* 


The Committee on Uniform Aeronautical Code of the National Con- 
ference of Commissioners on Uniform States Laws is currently engaged 
in reinstating its work of drafting a uniform state aviation liability 
law.' Suspended since 1939, the work of this committee is renewed at 
a time when a mere examination of the daily press is sufficient to point 
up its importance to the aviation industry, to the legal profession and 
to the public, generally. A series of tragic post-war accidents and a 
series of financial reverses for the commercial carriers? seem to em- 
phasize the need for some comprehensive legal remodeling in the vital 
aviation field. 


Unirorm Arr Law DeveLtopMENT 


The history of aviation legislation, in terms of years, is relatively 
brief—as is the history of the industry itself. But even the most cur- 
sory examination of that history reveals the difficulty that lawmaking 
bodies have had in keeping up with the rapid growth of aviation. 

To Judge Simeon E. Baldwin goes the credit for initiating the first 
aviation legislation in the United States.* Before the American Bar 
Association Committee on Jurisprudence and Law Reform, Judge 
Baldwin, in 1911, proposed a resolution in favor of state regulation of 
aeronautics. The committee refused to recommend the adoption of such 
a resolution on the ground that such legislation was not yet a matter 
of general interest. The same year, as Governor of Connecticut, Judge 
Baldwin obtained passage of a State Air-Navigation Bill—the first act 
regulating aviation in the United States. 

The next significant step came in 1920 when aviation committees 
were appointed by the American Bar Association and the National 
Conference of Commissioners on Uniform State laws. In 1926 the 
Federal Air Commerce Act was enacted under the congressional com- 
merce powers, dealing with interstate aviation only. The Senate 
report on this bill contained the admonition: ‘‘It is hoped that the 





* This article is the result of a study made in a seminar in the law of Torts in the Univer- 
sity of Wisconsin Law School. 

1 Schnader, W. A., Commissioner of the National Conference from Pennsylvania and 
og chairman of Committee on Uniform Aeronautical Code, Correspondence dated 

Ov. 26, 1947; Bell, R. K., Chairman of Committee on Uniform Aeronautical Code, 
Correspondence dated Dec. 4, 1947. 

? Neely, F. R., Cotxzer’s, Jan. 3, 1948, p.18. 

3 Crviz Agronavtics Butietin No. 4, Oct. 1, 1939 (Revised to Jan. 1, 1939); Srate 
Agronauticat Lgcistation Dicest aNnD Untrorm State Laws, pp.1-4. 




















May] UNIFORM STATE AVIATION LIABILITY LEGISLATION 357 
states will adopt uniform laws and regulations corresponding with 
the provisions of this bill and the rules and regulations that will be 
promulgated under it.”’ 

The early history of uniform aviation lawmaking essentially re- 
volves around the activities of the National Conference of Commission- 
ers on Uniform State Laws and the American Bar Association, which 
bodies have worked in very close accord. At a later date, the American 
Law Institute and the Council of State Governments and other groups 
have entered the picture to contribute additional scholarship and ex- 
perience toward the development of uniform state aviation legislation. 

The Uniform State Law for Aeronautics‘ adopted and promulgated 
by the National Conference of Commissioners on Uniform State Laws 
in 1922 was the first major effort toward achieving uniform state 
aviation legislation. In 1930 the National Conference adopted the 





4 Adopted in whole or in part by 21 states and Terr. of Hawaii; Arizona (1929, c. 38, 
Copg 1939 §§48-101 to 48-122); Delaware (1923, c.199, Rev. Cops 1935 §§5776-5786); 
Georgia (1933, p.99, Ga. Copg Ann. §§11-101 to 11-110); Hawaii (1923, Acr 109, Rev. 
Laws 1945 §§4921-4933); Idaho (1931, c.100, Cong 1932 §§21-101 to 21-110); Indiana 
(1927, c.43, Burns Anno. Strats §§14-101 to 14-112); Maryland (1927, c.637, Cong 1939 
Art. 1-A); Michigan (1923, No.224, Comp. Laws 1929 §§4811-4821); Minnesota (1943, 
c.653, M.S.A. §§360.012 to 360.14, 360.076); Missouri (Laws 1933, p.1001, Mo. R.S.A. 
15106-15116); Montana (1929, c.17, Rev. Congs 1935, 2736.1 to 2736.10); Nevada (1923, 
c.66, Comp. Laws §§275-288); New Jersey (1929, c. 311, N.J.S.A. 6: 2-1 to 6: 2-12); North 
Carolina (1929, c.190, G.S. §§63-10 to 63-23); North Dakota (1923, c.1, R.C. 1943, 2-0301 
to 2-0310); Pennsylvania (1929, p.122, 2 P.S. §§1460-1487); South Carolina (1929, No.189, 
Cope 1942 §§710-7111); South Dakota (1923, c.6, S.D.C. 2.0301 to 2.0309); Tennessee 
(1923, c.30; Copg 1938 §§27.16-27.26); Utah (1923, c.24, Cope 1943 4-0-1 to 4-0-9); Ver- 
mont (1923, No. 155, P.L. §§5219-5249); Wisconsin (1929, c.348, Srat. 1945 §§114.01 
-114.10). Hawaii repealed Rev. Laws 1945, §4930, which was similar to this section, and 
enacted a new section 4934 relating to same subject matter but which differs materially; 
Rev. Laws 1945, §4934. Minnesota, repealed former provisions contained in M.S.A. 
§360.012 et seq., and enacted provisions substantially similar to those of the Uniform 
Aero. Act, as part of the new Aero Code, L. 1943, Ch. 653. Pennsylvania enacted a com- 
prehensive ‘‘Aeronautical Code’’ in 1933, which while not purporting to be an adoption 
of the Uniform Act, contains the substance of Sections 3, 4, 6, and 7 thereof, in Article LV 
of said Code; Laws 1933, p.1001, 2 P.S. $§1460-1487. Rhode Island enacted a ‘‘Uniform 
Aero. Regulatory Act’’ in 1940, and repealed Gen. 1938, c.109 which was an adoption of 
the Uniform Aero. Act. The 1940 act, while similar in some respects to the Uniform Act, 
varies therefrom in so many instances that it cannot be considered a substantial adoption 
thereof; L. 1940, c.851. Under $5, relating to Damage to Land, Nevada, in Laws or 1947, 
c.141, amends section to change absolute liability for injuries to a presumptive liability 
which may be rebutted by proper proof and adds provision that chattel mortgagee, con- 
ditional vendor or trustee under an equipment trust, not in possession of aircraft, is not 
deemed an owner; Comp. Laws, §279. Pennsylvania makes the owner and pilot, or either, 
liable for damage in accordance with law of torts on land and differs materially in other 
respects from Uniform provisions; act also contains a section respecting liability of owner 
or pilot for injury or death to passengers. (Laws 1933, p. 1001 2 P.S., §§1469, 1472). South 
Carolina in Laws or 1946, p. 1371, inserted provision as to priority of lien and added pro- 
vision that chattel mortgagee, conditional vendor or trustee under equipment trust, are 
not to be deemed owner or lessee (Copz 1942, §7104). For text of this act see Crvit AzRo- 
nautics Buntetin No. 4 (Oct. 1, 1939) p. 104; 1928 U.S. Av. R. 472; 1922 HanpBoox oF 
Tue Nationat ConrerENce, p. 393; 11 OLA. 159. 
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Uniform State Air Licensing Act® as a result of the failure of the Air 
Commerce Act of 1926 to take jurisdiction of all regulatory matters per- 
taining to aviation. By 1934 the National Association of State Aviation 
Officials had promulgated its Uniform State Aeronautical Regulatory 
Act and in 1935 the National Conference with the approval of the 
American Bar Association promulgated its Uniform Aeronautical 
Regulatory Act. Those two acts involved the same subject matter and 
both conflicted slightly with the federal Civil Aeronautics Act of 
1938.° By 1938 the Uniform Aeronautical Code of the National Con- 
ference of Commissioners on Uniform State Laws was composed of the 
following acts (and date of approval by the Conference): 

Uniform Aeronautical Regulatory Act (1935)? 

Uniform Airports Act (1935)8 

Uniform Law of Airflight (1938)° 

Uniform Air Jurisdiction Act (1938)'° 

Uniform Aviation Liability Act (1938)" 
Without question, the most controversial of these acts was the Uniform 
Aviation Liability Act. Though approved by the National Conference 
at its annual meeting in 1938, the Conference gave its Executive Com- 
mittee power to withhold promulgation of the act before the various 
state legislatures if such action was deemed advisable. Because of 
possible conflict with the federal Civil Aeronautics Act of 1938, further 
activity was suspended on order of the Executive Committee to give 





5 Adopted by 7 states and Terr. of Alaska; for text of this act, see 1930 HANDBOOK or THE 
Nationat Conrgrence, p.456; also see 11 U.L.A. 185. 


® The Texts of the 1934 N.A.S.A.O. Act and the 1935 Conference Act are published in 
Civiz Agro. Butt. No. 4, op. cét., p.91-102, in parallel columns to facilitate comparison 
of the drafts of the two acts. 


7 The text of this act is published in Crviz Agro. Bux. No. 4, see note No. 6 above; 
see also 1935 Hanpsoox or THe Nationar ConFereNce 223-233 and 11 U.L.A. 173. 


8 Adopted by 4 states, not including Wisconsin; for text of this Act see 1935 HanpBoox 
or Tug Nationa ConFrerENcE 215-219; Crviz Agro. Butt. No. 4, op. cét. p. 102; 11 U.L.A. 
193. 

® For text of the act see 1938 Hanpsoox or Taz NaTionat ConrERENCE 348. 


10 For text of this act see 1938 HanpsBoox or Tae NaTionat ConFERENCE 351. 


1 For text of this act see 1938 HanpBoox or Taz NaTionat ConrerENcE 318; 9 JournaL 
or Air Law 726; for earlier drafts of this act see Wigmore, J.H. The Uniform State Law 
Draft—Tentative Draft No. of the Joint Committee on Uniform State Aviation Law of the National 
Conference of Commissioners on Uniform State Laws, American Bar Association, and American 
Law Institute; and A Proposed Re-Writing of the Draft, 8 JourNat or Air Law 359; also 
Schnader, W. A., et al, State Regulation, The Uniform State Aeronautical Code, Tentative Draft 
No. 2—A Report of Special Committee on Uniform Aeronautical Code of the National Conference 
of Commissioners on Uniform State Law, working jointly with the American Bar Association Com- 
mittee on Aeronautical Law and the American Institute, presented to the National Con- 
ference at the 47th Annual Conference at Kansas City, Missouri, Sept. 20-25, 1937 pub- 
lished in 8 Journat or Air Law 589. 
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the Civil Aeronautics Authority an opportunity to make a thorough 
study of the subject." 

The controversial Uniform Aviation Liability Act was drafted over 
a period of years through the joint efforts of committees of the National 
Conference of Commissioners on Uniform State Laws, the American 
Law Institute and the American Bar Association. The chairman of 
these three committees was Commissioner W. A. Schnader of Penn- 
sylvania who co-ordinated the work of the three groups. Before its 
adoption by the National Conference in 1938—and afterwards— 
opposition to the Uniform Aviation Liability Act had developed. 
This opposition issued primarily from the Air Transport Association" 
and the National Association of State Aviation Officials." 

Before the act was finally submitted to the National Conference of 
Commissioners at its meeting at Cleveland in 1938, it had been approved 
by a majority of the Committee on Aeronautical Law of the Bar Asso- 
ciation, a majority of the committee of the Conference. For several 
years before the work was completed, efforts were made to interest 
the Air Transport Association in sitting with the Conference Com- 
mittee to present their objections, if any, and give possible constructive 
suggestions. Apparently the Air Transport Association never saw fit 
to respond to such invitations. The Air Transport Association did, 
however, continue to oppose and attempt to defeat the act. Shortly 
before the time that the act was about to be submitted for final action 
by the National Conference of Commissioners at Cleveland, the Amer- 
ican Law Institute withdrew from the work. Commissioner Schnader 
reports :!6 

Erroneous statements have been made from time to time that the 

Committee on Aeronautical Law of the American Bar Association 

also withdrew from the work. This is untrue. The Bar Association 

Committee remained active in the work up to the time when the 

act was adopted by the National Conference of Commissioners. 
Shortly before the Cleveland meeting, at which the act was adopted, 
some representations were made that in some respects the act was un- 





12 See report of Uniform Aeronautical Code Committee and statement of William A. 
Schnader of the 49th Conference of the Commissioners on Uniform State Laws held at 
San Francisco, Calif., July 3, 1939; Hanpsoox or Procggpinos, p.80 and 281. 

13 For example, see the work of the A.T.A. Committee composed of P.M. Godehn, 
G.B. Brophy, F.D. Butler & H.O. Hale and published under the heading Proposed Law of 
Airflight in 8 Journat or Arr Law 505 and 9 Journat or Air Law 132. 

4 See Report to the President of N.A.S.A.O. on The Proposed Uniform Aeronautical Code, pub- 
lished in 9 Journat or Arr Law 679. 

8 Correspondence from W.A. Schnader, dated Nov. 26, 1947. For very interesting 
accounts of the drafting committees see 1938 Handbook 70 et seq; 63 A.B.A. Reports 213; 
1939 Handbook 281, 283; and 9 J. of Air Law 664. 
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workable, and that it was contrary to the wishes of the Civil Aero- 
nautics Authority to have such an act promulgated. So that even after 
the final adoption of the act the Conference might review any provis- 
ions alleged to be unworkable, and so that the Conference might also 
ascertain the real attitude of the Civil Aeronautics Authority, the 
act was adopted with the stipulation that the Executive Committee 
of the Conference of Commissioners might, in its discretion, with- 
hold its promulgation. After the Cleveland meeting, Mr. Oswald Ryan 
of the C.A.A. attended a meeting in Philadelphia, in which he specif- 
ically requested that the Conference defer the promulgation of the 
act, the reason being that the C.A.A. was having its own study made 
for the purpose of determining whether a federal liability act should 
be proposed, and, if so, upon what theory it should be drawn. The 
Executive Committee of the National Conference yielded to Mr. Ryan’s 
request. The study which was made by the Federal board eventuated 
in the Sweeney Report. 

The Sweeney Report, officially the Report to the Civil Aeronautics 
Board of a Study of Proposed Aviation Liability Legislation was prepared 
by Mr. Edward C. Sweeney, then attorney of the General Counsel's 
Staff of the Civil Aeronautics Board and, now, editor of the North- 
western University Journal of Air Law and Commerce. This exhaustive 
study gave consideration not only to the 1938 National Conference 
Uniform Aviation Liability Act, but also to the proposed Federal 
Aviation Liability Act of the Air Transport Association.'* The Warsaw 
Convention and the Rome and Brussels Conventions received thorough 
study and, in addition, a wealth of statistical material was digested 
and presented for consideration of the board. Although this report 
was published June 1, 1941 it was not officially adopted by the Civil 
Aeronautics Board. Mr. Ryan of the C.A.B. explained :!7 

The need for remedial liability legislation to be applicable after 

the occurrence of aircraft accidents has been under consideration 

for a number of years by committees of several organizations which 
have from time to time suggested legislative ——. . .The 
report is released in advance of the board’s formulating its own rec- 
ommendations so that interested parties may have an opportunity 
to comment. 
The Sweeney Report, in brief,'® made sweeping recommendations for 
Federal legislation governing aviation liability legislation in all 





16 For the text of this proposed Federal act, see Sweeney, op. cit. 

17 Quoted by Sandifer, T.N. Civil Aeronautics Board Weighs Air Liability Law, 28 Pustic 
Urixities Fortnicatty 397 at p.40l. 

18 Portions of the ‘Sweeney Report’’ will be considered in more detail further on; the 
legislative recommendations of the Report are to be found at pp. 397 to 428. 
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branches. The Report proposed a Federal Aviation Liability Act along 
the general lines of the National Conference Uniform Act. A system 
of limited liability for both commercial and private planes, coupled 
with compulsory liability insurance, established by Federal legislation, 
was considered to be ‘‘the most feasible and desirable solution of the 
aviation liability problem and would be in the best interest of aviation 
and the general public.’’ Damages, under the Report proposal, would 
be compensatory only, in the spirit of the Workmen’s Compensation 
Law, with a maximum and minimum death recovery and a schedule 
of recoveries for specific injuries—with a maximum limit. 

In addition, Mr. Sweeney indicated that he felt that the precedent 
of the Warsaw Convention should not be followed because the phrase- 
ology of the translated text leaves many rights uncertain and would 
lead to unnecessary litigation. Generally, it is not thought to be a very 
well rounded system. Also, it is suggested that the precedent of the 
Rome Convention should not be followed because it is unnecessarily 
complicated and because some of the defenses are not desirable. 

Considering that aviation was a relatively small industry and that 
casualties and property damage were relatively small, the Report 
suggested that less adjustment would be involved in effecting legis- 
lation embodying ‘‘radical changes in the principles’’ of liability 
governing aviation torts. The Report considered that, although any 
program recommended for aviation liability legislation might have 
ramifications in other fields of transportation, this would be no reason 
for delaying its application to aviation if found ‘‘presently desirable for 
the victims aircraft accidents, for the aviation industry, and for the 
general public.’’ In general, it was considered that:!® 

The common law rules of liability for torts arising out of land 

transportation accidents offer at times a poor analogy for deter- 

mining the liability of the aircraft operator. As a result, doubt 
has been raised as to the adequacy of the common law rules of 
liability to cope with the perplexing problems presented by avi- 
ation. 
The statistical study contained in the Report revealed that the number 
of passenger lives lost per passenger mile traveled by scheduled airlines 
had ‘‘always exceeded the number of lives lost per passenger mile 
traveled in railroads."’ The fatality record for passengers in non- 
scheduled operations had been ‘“‘even less satisfactory’ than the record 
of scheduled airlines. 

Subsequent to the distribution of the Sweeney Report, the National 

Conference of Commissioners on Uniform State laws took action to 





19 Sweeney, E.C., Report to the C.A.B., etc., June 1, 1941, p.3. 
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eliminate some of its earlier recommended aviation acts—now consider- 
ed obsolete and no longer desirable. At its Annual Conference in 1943, 
the National Conference withdrew from its active lists the following 
acts:2° the 1922 Uniform Aeronautics Act, the 1930 Uniform Air 
Licensing Act, the 1935 Uniform Aeronautical Regulatory Act, and 
the 1935 Uniform Airports Act. 

Outside the field of aviation liability legislation—in the field of 
what is generally considered regulatory legislation—considerable 
progress is in view at the state level. Primarily through the efforts 
of the National Association of State Aviation Officials and the Council 
of State Governments, plus the co-operation of many other groups, 
several Model State Acts are now before state legislatures for consider- 
ation. All of these proposed acts, as of May 1947, appear to have ex- 
cellent chances of securing widespread adoption among the several 
states. The acts currently being considered are as follows: 


Model State Aeronautics Commission or Department Act.”! 
Model State Airport Zoning Act.”? 

Model State Municipal Airport Act.” 

Model State Law for Taxation of Flight Property of Airline?* Com- 


panies (1944, 1945 & 1946 proposal). 
Model State Statute to Provide for an Equitable Method” of State 


Taxation of Air Carriers (1947 proposal). 


20 See 1943 HanpBoox or Toe Nationa ConrereNce 66 and, a/so, 11 U.L.A., pocket 
supplement. 

21 Adopted by approximately 40 states to date; proposed by the National Association 
of State Ieiasian cials in cooperation with the Uniced States Department of Commerce, 
Civil Aeronautics Administration, United States Department of Justice, Federal-State 
Relations Section and The Civil Aviation Legislative Council; for text of this act see 
Pusiic Arrairs Buttetin No. 53, Library of Congress, Legislative Reference Service, 
State Aviation Laws, compiled by S. H. Still (May 1947), p.201. 

*2 This is a revision of an earlier draft of Feb. 1941; draft prepared by C.A.A. of the De- 
partment of Commerce and the National Institute of Municipal Law Officers; Assistance 
also from American Society of Planning Officials, the National Institute of Aviation Of- 
ficials, the Air Transport Association, The Civil Aeronautics Board, the Executive Com- 
mittee of the National Conference of Commissioners on Uniform State Laws, the National 
Association of Real Estate Boards, and the Council of State Governments; for text of 
this act see Pustic Arrairs Butietin No. 53, cited note 21 above, p.220. 

23 Prepared by Council of State Governments, National Association of State Aviation 
Officials and approved by the Civil Aeronautics Administration; designed to co-ordinate 
state activity under the Federal Airport Act (Public Law 377, 79th Congress, approved 
May 13, 1946); copies of the draft of this act, as well as the others referred to above, may 
be obtained by addressing The Council of State Governments, 1313 East 60th Street, 
Chicago 37, Illinois; copies of drafts supplied by the ‘‘Council’’ contain considerable 
annotation, historical material, interpretive statements and additional references which 
are extremely valuable to the understanding of the particular acts in question. 

24 Prepared and recommended by the Committee on Taxation of Airlines of the National 
Association of Tax Administrators in 1944, 1945, and 1946 and adopted by Minnesota in 
1945 (Laws 1945). 

25 Model Act proposed in 1947 by the National Association of Tax Administrators, 
Committee on Taxation of Airlines; for text of this act, see Pustic Arrarrs Butietin No. 
53, note 21 supra, p.233. 
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Model State Channeling of Federal Airport Funds Act.*¢ 
Model State Airport Condemnation Amendment.?? 


Aviation Liasitiry LgGisLaTIon 


Issues. In the field of the controversial liability legislation, it appears 
that two fundamental issues have developed. The first issue centers 
around the problem of how far any aviation liability legislation, 
whether state or federal, should go in discarding common law tort 
principles and substituting in their place statutory provisions designed 
specifically to deal with the highly complex problems to be encountered 
in the field of aviation. The second issue of fundamental importance 
centers around the problem of whether air carrier liability should be 
covered by state or federal legislation. As to the problem of the extent 
of change to be encompassed by proposed aviation liability legislation, 
there appear to be two principal viewpoints. On the one hand, it is 
urged that any statutory enactments should be based on a theory of 
negligence. On the other hand, it is urged that the principle of ab- 
solute limited liability, plus certain other important features, should 
be followed. As to the jurisdictional problem of state, as opposed to 
Federal legislation, the nature of the cleavage is much discussed. 
Nearly all concerned concede that the Federal government should play 
the principal or dominant role in the field of regulatory-type legis- 
lation. In the field of non-regulatory legislation, there appears to be 
far less accord. In general, there seems to be an almost complete una- 
nimity of views as to the desirability of obtaining uniform legislation 
for the field of aviation. There seems to be far from complete unanimity 
of views as to how such uniformity should be achieved and as to the 
nature of such uniformity when and if achieved. 

Questions. In addition to his suggested legislation, Mr. Sweeney has 
presented a very stimulating and helpful discussion of various ques- 
tions involved in liability legislation with reference to the factual 
and legal background.?* In great detail and with considerable care, 
Mr. Sweeney has indicated the various contending viewpoints which 





26 See §6(C) of State Aeronautics Commission or Department Act; for text of this act, 
see Pustic Arrairs Butietin No.53, note 21 supra, p.235. 


27 Sponsored by Council of State Governments and the Civil Aeronautics Administra- 
tion to facilitate state activity in connection with the Federal Airport Act (Public Law 
377—79th Congress, Chapter 251—2nd Session, approved May 13, 1946); for text, address 
correspondence to the Council of State Governments, note 23 supra. The introductory 
pages of the Council of State Governments report, Suggested State Legislation for 1947 con- 
tains a very interesting and informative explanation of the Council’s work in connec- 
tion with various legislative proposals. See a/so W. Brooks Graves, Untrorm Strate Ac- 
tion (U. of N.C. Press 1934). 


28 Sweeney, op. cit., pp.321 to 396. 
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have arisen in respect to these questions. The questions, as indicated 
in the Report are, briefly, as follows: 
1. Do accidents occur more frequently in air transportation than 
in other forms of transportation? 
2. Do an appreciable number of persons injured by aircraft have no 
redress at common law because many aircraft accidents are not due 
to the legal negligence of the aircraft operator? 
3. Do practical difficulties unduly hinder production of legally 
competent evidence to prove negligence in aviation suits? 
4. Do administrative difficulties in the common law system of 
liability—expense, delay and uncertainty of application of com- 
mon law principles and defenses—work undue hardship upon 
plaintiffs in aviation cases? 
5. Does the existing diversity of liability standards among the 
several states hinder the development of aviation? 
6. Does the present lack of a limit upon the amount recvoerable 
under the common law constitute a catastrophe hazard which 
creates a deterrent to the development of civil aviation? 
7. Is there a public need for compulsory aviation liability or acci- 
dent insurance? 
8. Would a system of absolute limited liability, similar to work- 
men’s compensation, be a fairer method of adjusting aviation 
losses than the present common law system? 
9. Do constitutional limitations render invalid either state or 
federal remedial aviation liability legislation embodying a system 
of limited compensation? 
10. Is a federal aviation liability statute more desirable than any 
form of state legislation, whether a uniform state act or not? 


Consideration of these questions is essential to a proper understanding 
of the many problems involved in the subject of aviation liability 
legislation. 


Jurisdiction—Views. Writing in 1937, Warren Jefferson Davis expressed 

what appears to be a persuasive view regarding the jurisdictional 

problem :?° 
It may safely be said that regulatory legislation, in order to secure 
the important objective of uniformity is a matter for the Federal 
government. Non-regulatory legislation more properly falls under 
the province of the state as distinguished from the Federal govern- 
ment. The enforcement of regulatory legislation again falls within 
the province of state authorities. 





298 Arr Law Review 228 at 285. 
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On the other hand, Mr. Davis was not in accord with the views on 
liability legislation as proposed by the National Conference of Com- 
missioners on Uniform States Laws.*° 
A somewhat extreme point of view is presented by M. W. Wille- 
brandt:*! 
By supervision of aircraft, licensing of airmen, control of aviation 
schools, establishment of a system of air highways—there is from 
a practical standpoint so little of aviation left for the states to 
operate on that the realist must surely see that states’ rights on this 
subject are moving into the sunset, just as surely as rights of the 
American Indian dissolved before the expanding nation. 
The activities of The Council of States Governments, as only a single 
example, make a striking contrast to such statements as the above. 
In direct answer to such expressions, Mr. William C. Green makes 
what seems a comment of considerable understanding :** 
It is respectfully suggested that those who object to state regula- 
tions in advance of any knowledge as to whether they will conflict 
with the Act of Congress or the lawful regulations of the Civil 
Aeronautics Board might be termed, like the nervous soldier who 
fires at shadows, ‘“‘trigger happy.”’ 
It would be of no great value to attempt to review all the expressions 
of opinion, pro and con, on the jurisdiction issue. The situation at 
present, at least, seems reasonably clear. The Federal government has 
not, in any sense, sought to exclude state activity in the aviation field. 
In reference to the developments subsequent to the enactment of the 
Civil Aeronautics Act of 1938, Mr. Herzel Plaine, in 1947, pointed out 
that:* 





30 “‘No greater burden should be imposed upon air carriers than any other carriers,"or 
than an air carrier through ill-considered legislation be deprived of its natural defenses of 
“unavoidable accident’’ or ‘contributory negligence,’ which apply to other transport 
agencies, and that any state legislation attempting to define the liability of air carriers 
conform to the principles of the Warsaw Convention. Proposed state legislation which 
fails in these objectives, or seeks to impose liability without fault and requires com- 
pulsory insurance will be but an open invitation to have its provisions declared uncon- 
stitutional when put to the legal test,"’ 8 Aim Law Review 282, 291. 


3111 J. Arr Law 204; see also 9 J. Arr Law 675. 


2 31 Vircinta Law Review 835 at 847. See Sheldon B. Steers, Director of the Michigan 
Aeronautics Commission in Jan. 15, 1945 issue of Starz GovERNMENT; report of Committee 
on Aeronautical Law of American Bar Association (1940) 65 A.B.A. Reports 149 (refusal 
to recommend passage of the Uniform Aeronautical Regulatory Act of 1935); George B. 
Logan (dissenting member of the committee) in 12 J. Arr Law 268; and K. J. Kremlick in 
23 Mich. State Bar Journat 214 (1944), esp. at 225. 


33 Plaine State Aviation Legislation, 14 Journat or Arr J aw 333, 335. See also, Emory T. 
Nunnely Jr., Federal Aviation Legislation—A Review of Some of the Basic Concepts Underlying 
Existing and ng Legislation, 14 Journat or Air Law 443, 448-449; Ryne, 11 Law & 
Contemporary Prosiems 429, and Cooper, State Sovereignty v. Federal Soveriegnty of Navi- 
gable Air Space, 15 Journat or Arr Law 27. 
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In the economic regulatory field, instances of purely intrastate 
air transportation by scheduled carriers had been and continued to 
be so negligible as to leave very little of substance upon which state 
regulation might operate without duplicating Federal action. 
As subjects for fairly full state action, the airport, contract, tort, 
criminal and tax jurisdiction were generally left undisturbed. 


Tue Unirorm Acts—1922 anp 1938—CoMPaRED 


Rather than the jurisdiction problem, what is perhaps of considerable 
more interest is a brief examination of some of the substantive pro- 
visions of proposed aviation liability legislation—particularly the 
1938 Act of the National Conference. Commissioner Bell, the present 
chairman of the Conference Committee on the Uniform Aeronautical 
Code, reports :*4 

The Committee all feel that there are many changes that will have 

to be made in this draft. We are making a study of it and it is likely 

that we will not have anything in concrete form for another six 

months. 
As indicated, the work of the present committee will undoubtedly be 
based on the 1938 draft and, most likely, will follow along the lines 
set out in that draft. What specific changes and the extent of the alter- 
ations must await the efforts of the committee. 
Persons and Property on the Ground. Under the 1922 Conference Act, the 
liability of the operator of aircraft to persons and property on the 
ground was controlled by Sections 4 and 5.** Under Section 4, ‘“The 
landing of an aircraft on the lands or waters of another without his 
consent’ was made ‘‘unlawful, except in case of forced landing.”’ 
Incorporated into Wisconsin Law as Section 114.04, Wisconsin Statutes, 
Section 4 appears to have been construed so as to treat such invasion 
as an unintentional trespass, providing liability only for actual dam- 
ages. 

Under Section 5, the aircraft owner is made ‘‘absolutely liable for 
injuries to persons or property on the land or water beneath’’ caused 
by the falling of the plane or any objects falling from the plane. This 
section appears as Section 114.05 of the Wisconsin Statutes. Under 
Section 5, it seems that the defendant, generally, is still allowed to 
plead contributory negligence as a defense. For voluntary landings 
absolute liability for actual and consequential damages is imposed. 





5 Correspondence, dated Dec. 4, 1947. 

35 Note 4 and note 20, supra. See also Exhibit No. 20 (Map), in Sweeney, State Statutes 
Regulating the Liability of Aircraft Operators For Ground Damage and Exhibit No. 19 (Chart). 
Statutes of the Several States and Territories Regulating The Liability of The Aircraft Operator 
For Injury and Damage. 
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Under Article II of the 1938 Conference Act,** absolute liability to 
persons and property on the ground is imposed upon the aircraft 
operator for damage by the aircraft itself, or for any object falling 
therefrom, except in the case of a recognized landing area. Section 203 
provides the exception that ‘‘the operator of an aircraft shall not be 
liable under the preceding section, if the injury or damage was caused 
by the wilful misconduct of the individual injured or the person who 
would otherwise be entitled to recover for damage to property." 
Although the plaintiff may be entitled to a recovery under this article, 
his measure of recovery is limited to actual damages up to a maximum 
limit fixed by schedule under Section 204. One of the most interesting 
features of this schedule is to be found under 204 (a) which establishes 
a relationship between the horsepower of the plane and total-single- 
accident limits on liability. Substitute yardsticks have been suggested 
for this feature, including a schedule based on the weight of the 
plane.*® 

Under Section 207, the plaintiff is given the opportunity to waive 
his statutory rights and bring an action in negligence for an unlimited 
amount of damages. Where a plaintiff makes such a choice, he must 
prove affirmatively the cause of the accident and establish that the ac- 
cident was due solely to the defendant's negligence. It seems clear that 
this is a choice that is not likly to be exercised to any great extent. 
Passengers. Under the 1922 Conference Act, the liabilities between 
aircraft operator and passenger were covered by Section 7. This section 
appears as Section 114.07 of the Wisconsin Statutes and provides that 
“all crimes, torts and other wrongs committed by or against an aero- 
naut or passenger while in flight over this state shall be governed by 
the laws of this state; and the question of whether damage occasioned 
by or to aircraft while in flight over this state constitutes a tort, 
crime or other wrong by or against the owner of such aircraft, shall be 
determined by the laws of this state,’’*” thus making applicable the 
rules of law for torts and crimes on land. 

Under Article III of the 1938 Conference Act, the aircraft operator 
is made absolutely liable for the death or injury of a revenue passenger, 
unless he can show that the injury or death was caused by the passen- 
ger’s own wilful misconduct.** This liability, though absolute, is 





3 See note 11 supra for the actual text of these various sections of the National Confer- 
ence 1938 Uniform Aviation Liability Act. 


36a 9 JourNAL oF Arr Law 664, 669. 


57 See also Arkansas, Laws of 1941; Georgia, Copg 1935; Penna. Stat. ANNo. 1940; 
Maryann Cope Ann. 1939; California, Gen. Laws 1937; S. Carorina Cope 1939. 


38 Section 301, 302 and 303. 
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limited. The schedule set out in Section 304 limits the plaintiff's re- 
covery depending on the severity of the injury and the length of the 
period of disability. The maximum recovery in case of death is set at 
$10,000. Such liability limitations do not apply if the aircraft operator 
has not complied with the insurance requirements of the act. The 
liability of an operator toward a guest passenger is left to be determined 
by the common law or statutes which regulate other forms of trans- 
portation. Alternate Sections 302 to 307 are provided for use in states 
which have constitutional prohibitions against legislation limiting 
the amount of recovery of a plaintiff.*® 

Under alternate Section 307(a) where the operator rejects and the 
passenger does not reject the schedule of absolute, limited liability, 
““‘negligence’’ is ‘‘presumed from the mere occurrence of the injury, 
and the burden of proof’’ rests ‘‘upon the operator to show the ab- 
sence of negligence.’’ Under alternate Section 307(b) where the pas- 
senger rejects, it becomes necessary for the passenger “‘to prove neg- 
ligence on the part of the operator; and there shall be no presump- 
tion of negligence arising from the occurrence of the injury.”’ 


Freight and Baggage. Under the 1922 Conference Act, there are no spe- 
cific provisions relating to operator liability for freight and baggage. 
Many state statutes, including Wisconsin,‘® prohibit contractual 
limitations of liability of common carriers for loss or damage to goods. 
Under the Interstate Commerce Act, railroads and motor vehicle 
operators are allowed to establish and maintain rates predicated upon 
limitation of liability which is based on declared value of goods car- 
ried.*! Generally, air common carriers are subject to the same law as 
other carriers. Maryland appears to be the only state having a special 
statute regulating liability of air carriers for damage to or loss of air 
freight and passenger's baggage based on the federal ‘‘Harter Act.’ 

Under Article IV of the 1938 Conference Act, the aircraft operator 
is made absolutely liable for loss or damage to goods carried for com- 
pensation.** Sections 405, 406 and 407 limit this liability of the air 
carrier to a schedule of fixed sums, unless a greater value is declared by 
shipper or passenger. Section 408 relieves from liability for consequen- 
tial damages in the absence of notice in writing. 





39 See Sweeney, op. cit., Exhibit No. 21, State Constitutional Prohibitions Against Statu- 
tory Limitations on Recovery fo for Death and State Statutory Limitations on Amount Recoverable 
When Death Caused by Common Carrier. 

40 See Wis. Stats. §192.42. 

41 26 Stat. 251 (1930), 49 U.S.C.A. §20 (11) (1939). 

# 27 Stat. 445, 46 U.S.C. §192 (1893). 

43 Section 402. 
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Collision. Under the 1922 Conference Act, the liabilities of an aircraft 
operator in cases of collision were covered by Section 6. This appears 
as Section 114.06 of the Wisconsin Statutes. Section 6 provides that 
“the liability of the owner of one aircraft, to the owner of another 
aircraft, or to aeronauts or passenger on either aircraft, for damage 
caused by collision on land or in the air shall be determined by the 
rules of law applicable to torts on land.’’ This reverted back to a 
theory of liability based on negligence. 

Under Article V of the 1938 Conference Act, the rules of Admiralty 
Law adopted by the Maritime Collision Convention of 1910‘ are 
followed in cases of aircraft collisions. Liability, under this article, 
is based on fault, but contributory negligence as a bar to a recovery 
by the plaintiff is discarded. In its place Section 504 substitutes a rule 
of comparative negligence. In cases where the degrees of negligence 
cannot be established or are equal, the damages sustained by all are 
added together and divided equally. A comparison of Section 504 with 
Section 331.045 of the Wisconsin Statutes, indicates that the National 
Conference has produced a rule of comparative negligence much more 
desirable than the present form of the Wisconsin Statute. 

Under Article V, no maximum limits are placed on recovery in case 
of collision, but such absence of liability limitation does not effect 
the liability of the operator to passengers and shippers, or to persons 
and property on the ground, which have been damaged by his aircraft 
as a result of a collision. Section 507 provides for the rules of contri- 
bution among operators involved in an aircraft collision and allowing 
for intervention and impleading as party defendants and co-defendants. 


Financial Responsibility. Under the 1922 Conference Act, there are no 
specific provisions relating to operator liability insurance coverage. 
Louisiana, by statute, Arizona and New Mexico, by regulation, re- 
quire commercial aircraft operators to carry security against certain 
common law liabilities. The principal development in mandatory 
liability insurance coverage has taken place, of course, in the motor 
vehicle field. Commonly, state statutes provide for compulsory lia- 
bility insurance on the part of commercial carriers. In the case of pri- 
vately owned motor vehicles, it has been found that the plaintiff has 
only one chance in four of collecting from a motor operator who is 
without insurance. 

The state of Massachusetts*® has been the leader in seeking a solution 





“4 Ann. J. Int. Law 211 (1910). 


Mass. Ann. Laws (1940) Supp. Vol. 1, Cha. 90, 1-A'& 34-A-34-J; Act of 1925, Ch. 346 
as amended. 
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to the automobile compensation problem. In Section 85.09 of its 
statutes, Wisconsin, although not adopting the Massachusetts compul- 
sory insurance approach, has enacted its Motor Vehicle Safety Responsi- 
bility Act toward the same end.** It was a belief in the soundness of 
the Massachusetts idea, which motivated the drafters of the 1938 Con- 
ference Aviation Liability Act. 

Sections 205 and 306, under Articles II and III of the 1938 Confer- 
ence Act, make it mandatory for the aircraft operator to carry insur- 
ance or provide financial security against the liability imposed by the 
act. Failure of the operator in this respect subjects him to the penalties 
of illegality of flight, forfeiture of limitation of liability, fine of not 
more than $5,000 and imprisonment for not more than one year—or 
both. 

Under Section 601 of Article VI, the operator is allowed the option 
of insuring or, if he wishes, furnishing bond or a deposit in cash— 
the latter two to be filed with the State Aeronautics Commission. 
Minimum requirements to be contained in insurance policies and bonds 
are set forth in Section 602. Section 604 provides penalties for attempted 
evasion or violation of the act’s insurance provisions. Under Section 
605, the operator is allowed to make substitution of one form of se- 
curity for another if he deems it desirable. The defenses permitted to 
insurance carriers are described in Section 608. 

Compulsory insurance is now, generally, required of commercial 
operators of motor vehicles by state statute. The mandatory require- 
ments of this type of insurance has probably mor increased the cost of 
such insurance. In reference to the 1938 Conference Act:*7 

. . .It is estimated that the present rates for liability insurance, 

especially in the case of private operators, will probably be reduced 

if the mandatory provision of the act should go into effect. 

Arnoid W. Knauth, in expressing what is essentially an approval of 
the Workmen's Compensation Law idea, very ably contended that:** 
. . .The public exposed to the hazard of being hit by an airplane, 
or hurt while a pay passenger, is interested in a sure, reasonable 
and prompt recovery, very much like the workman injured in the 

factory by forces beyond his control. 

Of all the provisions of the 1938 Conference Act, however, the com- 
pulsory insurance feature has been the subject of probably the majority 
of heated debate. The criticisms posed against this feature have fol- 





#61941 c.206, 1945 c.375, 417, 586. 
4712 Arr Law Revigew 383 at 392. 
489 Arr Law Revigw 352 at 357, a/so see 9 Ain Law Review 352 at 358. 
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lowed the same lines as the criticisms of the opponents of the Massa- 
chusetts Motor Vehicle Law. As a matter of fact, these criticisms are 
generally based on the alleged defects in the Massachusetts law.‘ It 
is contended that such acts have not brought added safety; that claim 
frequency has increased with resulting congestion in the courts; that 
insurance rates have increased; that politics has played a part in setting 
insurance rates; that, in Massachusetts, there has been a certain amount 
of agitation for repeal; and, finally, responsible scheduled airlines al- 
ready carry adequate insurance. The accuracy and validity of some of 
these statements is open to considerable question. As pointed out by 
Mr. John H. Wigmore, compulsory insurance represents a special 
problem and:°° 
. . Insurance must be required, else the weaker lines and the ir- 
responsible individuals would never provide it; but if absolute 
protection is thus to be given the passenger, he ought to be ready to 
accept maximum limited amounts, and insurance is unobtainable 
practically unless such maximum amounts are fixed beforehand. 
It seems clear that the principles of absolute limited liability and com- 
pulsory insurance are interdependent and inseparable. The necessity 
for the adoption of these principles seems equally clear. Mr. Knauth 
indicated the gravity of our problems at the present time:®! 
. . .The present situation is bad, unwise and almost ridiculous. 
The plaintiff probably cannot bear the burden of proving negli- 
gence; if he oes recover a verdict, he does not know whether 
the aviation defendant will pay it. The aviation defendant, on the 
other hand, has no advanced idea what risks he is actually taking 
when a flight commences; he literally risks all he has and if he is 
in the airplane he also risks his life. Aviation is bound to benefit 
by limited liability. . . 
Conflict of Laws Problems—1938 Act. Enactment of the 1938 Conference 
Act would entail several problems in the fields of conflict of laws and 
constitutional law which are worth mentioning very briefly. One of 
these problems is presented in the applicability of the 1938 Act as to 
the liability of the operator to passengers. Under Section 301, the act 
is indicated to apply (a) where the accident happens in a state where 
the act is in effect and (b) in all cases, regardless of where the accident 
happens, if the contract for carriage was made in a state where the act 
is in force. In the latter case, the situation could arise where the law of 
the forum would have to yield to the law of the state where the con- 





8 Arr Law Review 334; 9 Arr Law Review 359, 363; 9 Journat or Air Law 132. 
5° 8 Journat or Air Law 29] at 296. 


Air Law Ravigw 352 at 356; see also Sweeney, E. C., op. cit., pp.128 to 206 and 214 
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tract of carriage was made. Generally, the applicable rules of tort 
liability are determined by the state where the tort is committed. Of 
course, the extent of liability or recovery may be effected by contract. 
Contract liability, in turn, is generally governed by the law of the 
state where the contract was made, the law of the place of performance, 
or the law of the state having controlling interest in the subject matter. 
In view of these factors, a certain amount of difficulty may be met in 
establishing the principle of Section 301. 

The application of a form of vicarious liability, as presented by 
Section 102(f) of the 1938 Conference Act, will provide certain prob- 
lems in some states. This section places liability for torts on the owner 
of an aircraft while the plane is being leased for a period less than 14 
days. In this light, the following situation must be considered :* 

. . .If an aircraft were leased in a state where the Uniform State 

Act was not in effect, then taken into another state where the act 

was in force, and there involved in an accident, the problem pre- 

sented is whether, under the ‘‘due process’’ clause, the state where 
the accident happened can impose the statutory liability upon the 

title holder. . . 

By following the analogy of the automobile cases,®* such a question 
as the above would probably be answered in the affirmative. 


Constitutional Problems—1938 Act. In addition to the problems in the 
field of conflict of laws, three constitutionality problems should be 
considered. While examining these problems, it is well to keep in 
mind the provisions of Section 104(a)(2) which expressly takes into 
account the possibility of the Congress of the United States enacting 
superseding legislation. 

Foremost among the constitutional problems is that presented by 
the application of the principle of absolute liability in the 1938 Con- 
ference Act. At common law, such liability is limited to what is termed 
“‘ultra-hazardous’’ voluntary conduct. It is possible that such statutory 
liability may run contra to the Federal Constitution due process and 
equal protection clauses. As to due process, however, it is worthy of 
note that such liability has been upheld in the case of the Workmen's 
Compensation Acts in the industrial field. As to equal protection, 
different standards of liability, generally, may be imposed upon differ- 
ent classes provided the classification is reasonable and :*4 





5212 Arr Law Revigw 385 at 392. 
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. . In the absence of congressional legislation, the liability of inter- 
state Carriers as to passengers’ baggage and freight carried and 
especially as to third parties, has prod been regarded as subject 
to local laws of the various states. Such state regulations are in- 
valid, as in conflict with the commerce power, only if they exceed 
the reasonable necessities for protecting local interests, or aim to 
procure a local advantage at the expense of interstate commerce. 
In most states, limitations on recovery in actions for wrongful 
death are valid. In several states, however,** such limitations would 
be invalid as contrary to state constitutional provisions. A more 
doubtful situation is presented in the consideration of whether or not 
limited recovery for persons on the earth below for injuries will stand up 
under constitutional attack. In the field of Workmen's Compensation 
Laws and in the case of a federal act limiting the liability of ship- 
owners, such an approach has been upheld. 

As indicated previously, the application of the principle of compul- 
sory insurance has provided a major source of debate and comment in 
considerations of the 1938 Conference Act. The constitutional prob- 
lems as presented by the enactment of this feature are also several in 
number. In relation to the liability imposed on persons and property 
on the ground, the question arises as to whether or not this com- 
pulsory insurance feature would be a proper exercise of the state police 
power. It might possibly be considered an unconstitutional burden on 
interstate carriers engaged in interstate commerce. By following the 
analogy, such as set forth in Hicklin v. Coney,®® undoubtedly the im- 
position of such compulsory insurance duties on an interstate air 
carrier—for the protection of third persons—would not be considered a 
regulation of interstate commerce. Hicklin v. Comey sustained state 
statutes which imposed on all carriers using the state highways, the 
duty of procuring liability insurance for the protection of third persons 
and held that such a duty imposed was not per se a regulation of 
interstate commerce. 

On the basis of Cobb v. Department of Public Works,** some difficulty 
may be encountered in the application of the compulsory insurance 
principle to the shipper and passenger relationships. The Cobb case 
held that a state law, imposing a duty on interstate carriers, to procure 
liability insurance for protection of cargo and passengers a direct 
regulation of interstate commerce and beyond the power of the state. 

Though they should be briefly indicated, it is doubtful that any of 

5a Arizona, Arkansas, Kentucky, New York, Ohio, Oklahoma, Pennsylvania, Utah, 
Wyoming. 

5 290 U.S. 169, 54 S.Ct. 142 (1933). 
5° 60 F, 2nd 631 (W.D. Wash. 1932). 
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these constitutional problems will offer any serious difficulties to the 
presently constituted United States Supreme Court. 


Uniform Law of Airflight and Uniform Air Jurisdiction Act. Before pass- 
ing on to a brief consideration of federal aviation liability proposals, 
mention should be made of the two companion acts to the 1938 Con- 
ference Aviation Liability Act:—the 1938 Uniform Law of Airflight 
and the 1938 Uniform Air Jurisdiction Act. 

Under Section 2 of the Uniform Law of Airflight, lawful flight of 
aircraft requires, (a) a proper certificate of airworthiness held by the 
operator of an aircraft; (b) a proper certificate of competency held by 
the pilot of the aircraft, and; (c) flight at a height in accord with 
regulations established by the appropriate state and Federal aero- 
nautical agencies. Such flight that meets the above requirements is not 
*‘lawful,’’ however, if so conducted as to ‘‘involve'a substantial risk 
of harm to individuals or property on the land,’’ or if so conducted as 
to ‘‘constitute a substantial interference with the then existing use 
and enjoyment of the land or structures on the land or space over the 
land,’ or ‘‘adversely affect the then existing value of the land and 
structures thereon.”’ 

Unlawful flight is described under Section 3 of the Uniform Law of 
Airflight Act as: (a) operation of aircraft without consent of the 
owner; (b) operation of aircraft while under the influence of intoxi- 
cating liquor or drugs; or (c) operation of aircraft by private person 
(without special permit) carrying ‘‘any explosive substance except 
such as may be reasonably necessary for the operation of the aircraft 
itself.’’ It is unlawful for any person other than the pilot or ‘‘officer 
in command of the aircraft,’’ peace officer, member of military in per- 
formance of his duty, “‘to discharge a gun, pistol or other weapon in 
or from any aircraft.’’ Violations of these provisions are misdemeanors 
and punishable by fine of not more than $5,000 or by imprisonment for 
not more than one year or both. 

The Uniform Air Jurisdiction Act asserts state jurisdiction over 
contracts and torts entered into or committed while an aircraft is in 
flight in the state. In the absence of proof to the contrary, a statutory 
presumption is established ‘‘that any act or transaction in the air, 
involved in any proceeding in the courts’’ of the state ‘‘was committed 
or occurred in the state or country and in the county or other venue 
district from which the aircraft last took off previous to such act or 
transaction or the discovery thereof.’’ If it is established that ‘‘at the 
time of the commission or occurrence or discovery of the act or trans- 
action, the aircraft had passed the boundaries of such county or venue 
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district,’ it is then presumed that ‘‘the act or transaction was com- 
mitted or occurred in the county or venue district in which it next 
entered, and so on.”’ 

As indicated previously, both of these acts were withheld from 
further promulgation by the Executive Committee of the National Con- 
ference of Commissioners on Uniform State Laws, along with the 1938 
Uniform Aviation Liability Act. 


FEDERAL PROPOSALS 


A. T. A. Proposal—1940. The Federal Aviation Liability Act which was 
being considered by a committee of the Air Transport Association of 
America in 1940 was relatively brief. Article II dealt with the liability 
of the operator to passengers for death or bodily injury. An affirmative 
burden of proof was placed on the operator to establish that ‘‘injury 
or death did not proximately result from wilful misconduct”’ or ‘‘a 
failure to use the highest degree of care on the part of himself or any 
of his servants acting within the scope of their employment.’’ Section 
205 set a maximum limit of $10,000 on recovery for either death or 
bodily injury. In Section 203, contributory negligence as a defense 
to the defendant-operator, was expressly preserved in statutory form. 
Section 206 allowed personal injury actions to survive under certain 
circumstances only. Limitation of liability by contract was declared 
illegal by Section 207. An unnumbered section was under considera- 
tion which provided for mandatory insurance or security in such 
“reasonable amounts’’ as the Civil Aeronautics Authority ‘‘shall re- 
quire.” 

Article III of the A. T. A. proposed act dealt with the liability for 
loss damage, or delay regarding baggage, personal effects and goods. 
As under Article II, the operator here had the affirmative burden of 
proof in showing that the “‘loss, damage, or unreasonable delay did 
not proximately result from wilful misconduct”’ or ‘‘failure to use the 
highest degree of care on the part of himself or any of his servants 
acting within the scope of their employment,”’ or, ‘‘unless he proves 
that the loss, damage or unreasonable delay was caused by an error in 
piloting, in the handling of the aircraft, or in navigation.’’ Section 
303 preserved, in statutory form, the defense of contributory negligence. 
Dealing with the extent of liability for loss of, damage to, or delay in 
delivery of baggage or goods, Section 304 of the A. T. A. proposal 
limited recovery for baggage and personal effects to $50 per passenger, 
unless a higher valuation had been declared. 

The A. T. A. 1940 proposal contained no provisions relating to 
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collisions, no provisions relating to persons and property on the ground 
and no reference to comparative negligence. The Air Transport Asso- 
ciation has, in the past, of course, made clear its opposition to any 
uniform state aviation liability legislation along the lines suggested 
by the 1938 Conference Act. 


The Sweeney Report—1941. Mr. Sweeney,*" after his extended survey of 
the subject, indicates that he, also, favors some form of federal aviation 
liability act over the uniform state legislation. Mr Sweeney, in his 
proposal for a Federal aviation liability act suggests a comprehensive, 
beneficial act. In coming to the conclusion that state legislation is 
not desirable, Mr. Sweeney states that he feels that the vast majority 
of aircraft operations are undoubtedly within the power of the Federal 
government to regulate and that such regulation could be effected by 
the enactment of a single statute. He also feels that state legislation 
in the field of aviation liability would not bring about uniformity be- 
cause of the controversial nature of the proposals—which might pre- 
vent uniform adoption. Furthermore, Mr. Sweeney expresses the opin- 
ion that while the aircraft operator's liability with respect to persons 
and property on the ground may ordinarily be a proper field for state 
legislation, such liability could be regulated as an incident of general 
Federal regulation of aviation liability. 

The suggestions which Mr. Sweeney gives for a possible Federal 
aviation liability act®* are quite detailed and worthy of much more 
elaborate consideration than can be given here. It should be of some 
value, however, to attempt to briefly outline the proposals presented. 

The standards of liability in this proposed Federal statute follows, 
to a considerable extent, the general pattern of the 1938 Conference 
Act. Persons on the ground (not in a recognized landing area) are to 
be compensated, regardless of fault, for injuries suffered through the 
operation of an aircraft. Persons who are voluntarily upon the landing 
area of an established airport would be held to have assumed certain 
risks and allowed to recover only when the operator was guilty of 
negligence. Passengers of air common carriers might have to face the 
defenses of *‘Act of God"’ and acts of third persons on the part of the 
operator. On the other hand, the operator would have the ‘‘burden of 
persuasion’’ to affirmatively show that the injury or death of the pas- 
senger did not proximately result from his failure to live up to the 





57 Sweeney, op. cit., pp.397 to 428. The Sweeney Report is now out of wy and no copies 
are available, Correspondence Dec. 16, 1947 Edward E. Slattery, Jr. Chief, Public Infor- 
mation, Civil Aeronautics Board, Wash., D.C. 
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standard of care indicated, or, that the injury or death was in part 
due to the wilful misconduct of the passenger or his failure to obey 
reasonable regulations of the operator actually brought to the pas- 
senger’s attention. Revenue passengers of private carriers would be 
allowed to recover where their injuries were due to the operator's 
failure to exercise ‘‘ordinary care under the particular circumstances,”’ 
but the burden of persuasion would be the same as in the case of the 
common carrier passenger relationship. The guest passengers of pri- 
vate carriers would be held to assume the ordinary risks of air travel 
and the operator would be liable only for ‘‘gross negligence’ or ‘‘wil- 
ful misconduct.’’ The burden of persuasion would be on the passenger, 
and contributory negligence would remain as a defense to the operator. 

Damaged property on the ground would be compensated for, re- 
gardless of negligence. Baggage and personal effects of passengers 
would come under the same rules as apply to the passengers themselves. 
Goods shipped (via air express, etc.) would be regulated in the same 
manner as a surface carrier and, generally, where the common carrier 
status was involved, the operator would become an insurer. 

In the case of collision of aircraft, passengers and shippers would be 
compensated under the same rules as in the case of passengers of com- 
mon carriers, except that the burden of persuasion would be on the 
plaintiff. Persons and property on the ground injured as a result of an 
aircraft collision would be compensated under the same rules as persons 
on the ground. The liabilities of the operators of aircraft in a colli- 
sion, as against each other would be determined on a basis of ordinary 
care. The principle of comparative negligence would be used and, in 
situations where degrees of negligence cannot be ascertained, the 
losses would be divided equally. 

Under Mr. Sweeney's proposal, ‘‘damages to all persons and prop- 
etty should be compensatory only, and, except with respect to the 
minimum liability suggested for death and weekly benefits, should 
depend upon proof of injury, disability, dependence or earning capa- 
city.” Gross negligence would not be a bar to the defense of contri- 
butory negligence. A maximum death recovery of $15,000 or $20,000 
is suggested for passengers and persons on the ground. A minimum of 
$2,500 is also suggested. For nonfatal injuries, recovery could be had 
for hospital and doctor expenses up to $3,000, plus fixed amounts 
according to a schedule indicating specific sums for dismemberments, 
loss of eyes, and so forth. In addition, compensation payments would 
be paid during the period of incapacity, varying from $10 to $40 a 
week, depending on the number of dependents involved and the in- 
jured party's earning capacity. 
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An overall limit would be placed on liability with respect to all 
persons injured in one accident. For others than passengers, in addition 
to the individual maximum liability, an overall limit on the amount of 
recovery per accident would be set, depending on the weight of the 
aircraft used. The limit would be $50,000 for light planes and $250,000 
for the heaviest weight planes. Liability with respect to personal 
effects and baggage would be restricted to the amount of actual loss, 
not to exceed $50 for any shipment of 100 pounds or less, or 50c per 
pound of any shipment of 100 pounds or over, unless a higher valuation 
is declared. Injuries suffered as a result of delay in delivery of baggage 
and goods would be restricted to actual loss and factors ‘‘reasonably . . . 
contemplated by the parties’’ and, in addition, no payment to exceed 
$250 per passenger unless a higher valuation is declared. 

Liability with respect to property on the ground would be limited 
to actual loss, not to exceed maximum amounts, based on the weight 
of the aircraft. The maximum for light planes would be $25,000 and 
for the heaviest, $125,000. In cases where a maximum limit had been 
placed upon the liability the operator could incur for one accident 
and the damage resulting from a given accident would exceed such an 
amount, there would be a pro rata reduction in the individual amounts 
of recovery allowed. Attempts to limit liability by contract would be 
illegal. 

The liability features of this proposed act would be exclusively 
applicable to the operation of all aircraft which came within the pur- 
view of the commerce power. 

This proposed legislation would also contain provisions for com- 
pulsory insurance, or other security. To effectuate this program, the 
proper federal agency, as a condition precedent to obtaining ‘‘certifi- 
cates of airworthiness,’’ could require that the prospective operator 
produce evidence of insurance coverage, bond, or self-insurance. Such 
an agency would have very broad powers of control as to the terms of 
such insurance, the required coverage, and so forth. Mr. Sweeney 
states his belief that:5* 

The satisfactory experience of the Bureau of Motor Carriers in the 

administration of the compulsory insurance requirements of the 

Motor Carrier Act, 1935, with respect to interstate motor carriers 

is believed to be a more accurate indication of that which may be 

anticipated in administering compulsory aviation insurance than 
the experiences associated with the Massachusetts Compulsory 

Automobile Security Act. 





89 Ibid, p.426. 
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It was considered that tying the insurance requirement to the certifi- 
cate of airworthiness was the most practical way of assuring that all 
aircraft required to carry insurance do so before engaging in any form 
of flying that comes within the substantive provisions of the statute. 
Injured parties would be denied recourse to the protection afforded by 
such insurance, unless they accept the standard of liability. The Dis- 
trict Courts of the United States would have exclusive jurisdiction 
over any Claims arising under this legislation. Any liability imposed 
by the statute would survive the death of the operator. 


The O'Hara Bills—1945. A recent contribution to the aviation lia- 
bility proposals has been H.R. 4912, introduced into the House of 
Representatives in December 1945 by Congressman O'Hara and ac- 
tively supported by the Air Transport Association of America. The 
interest of the Air Transport Association in this bill is such that there 
has been prepared a monograph entitled A. T. A. Comments on H. R. 
4912, explaining A. T. A. support of the bill. 

H. R. 4912 seems much more restricted in scope than the Sweeney 
proposal of 1941. H. R. 4912 deals only with the liability of air com- 
mon Carriers in interstate and foreign commerce or operators carrying 
the United States mail. Furthermore, it appears that the bill does not 
attempt to deal with the problem of aircraft operator liability to a 
passenger. 

Section 1201 of this bill provides that a person or corporation having 
only a security interest in an aircraft shall not be liable for injury or 
damage caused by such aircraft, unless the aircraft is in the actual 
possession or control of such person. This section also exempts the air 
carrier from liability for damage which occurs if the aircraft is operated 
by an unauthorized person, provided, however, that the air carrier 
has taken proper measures to avoid the unauthorized operation. 

Section 1201 also provides that the air carrier is to be liable for in- 
jury to persons and damage to property on the surface, unless the air 
carrier proves affirmatively that: (1) ‘‘it has taken all measures to 
avoid that injury, death, or damage,”’ or (2) that ‘‘the taking of such 
measures by such carrier was impossible,’ or (3) that the person in- 
jured or whose property was damaged was contributorily negligent, 
or (4) that the person injured or the property damaged was, at the time 
of such injury or damage, within an area of an airport available for 
storage, handling, taxiing, take-off, etc., of aircraft. The defenses 
available to the carrier under this section would appear to be extremely 
broad and, certainly, directly contrary to common law decision, state 
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legislation and the better reasoned proposed state and federal legis- 
lation. 

Section 1202 limits the liability of air carriers to a sum not in excess 
of $14 per pound of the maximum landing weight of the aircraft for 
injury to persons and damage to property on the surface. In no case 
shall such liability exceed $2,000,000 per aircraft per accident. 

Section 1203 is said to leave the present law in effect, in that an air 
carrier can be sued in either a state or Federal court having jurisdiction, 
and provides that to limit the liability the carrier can join all claim- 
ants in a Federal court. Section 1204 provides that an action against 
the carrier must be brought within one year, and action by the car- 
rier to bring all claimants into a Federal court within six months 
thereafter. 

In the view of the A. T. A. Comment, H. R. 4912, ‘‘changes in no 
way the law on where an airline can be sued.’’ In the opinion of 
A, ¥.4.° : 

The state law would continue to govern the state problems in- 
volved. Those questions arising out of liability for aircraft damages 
on the surface which can expeditiously be determined by state law 
are referred to the state law by the provision of this bill. . .If the 
state has a statute limiting the amount of recovery, that state law 
will govern. In this regard the litigation will proceed as it has 
always done and will not be p wba: by the provisions of this bill 
unless the total of all the judgments Arend we by all the courts 
involved in litigation respecting one accident exceeds the maxi- 
mum amount allowed for that accident. If the total of all the judg- 
ments recovered against the operator exceeds this maximum figure, 
the air carrier can join all the claimants in a Federal court and have 
the judgments reduced proportionately so that the total will not 
exceed the maximum established in the bill. 

Also introduced into the 79th Congress was another of Congress- 
man O'Hara's bills, H. R. 532. Except for the addition of eight new 
sections (Secs. 1251—1258), H.R. 532 is substantially the same act 
that was under consideration of the Committee of the Air Trans- 
portation Association in 1940. One of the outstanding differences be- 
tween the 1940 A.T.A. text and H.R. 532 is the change, from a $10,000 
maximum liability to a $50,000 maximum liability, in bodily injury 
cases. The figure of $10,000 as the maximum liability in death cases 
remains the same in both texts. 


CoNCLUSION 


There seems little reason to doubt that it is fully within congres- 
sional power, under the Commerce Clause, to enact such liability legis- 
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lation as proposed by the Air Transport Association, the O'Hara bills 
and the Sweeney report.*' Ultimately, enactment of Federal aviation 
liability legislation may be the most desirable solution. Mr. A. W. 
Knauth, after a consideration of the 1938 Conference Act, expressed 
the view that:® 


A federal interstate air commerce aviation liability act, along the 
same lines as the Uniform State Act is plainly indicated... We will 
earn no gratitude by stopping with the state problem. Nothing 
less than a national interstate air commerce solution will give the 
industry a complete set-up which can be made to function econom- 
ically, while at the same time giving the travelling public a rea- 
sonable and convenient form of protection. 


On the other hand, there seems to be no present trend in that direction 
indicated. Writing in 1947, Mr. Herzel Plaine stated that he was:* 


inclined to believe that there is still much of state aviation legis- 
lation ahead, that we are in the flood tide rather than the ebb. 
The activity of the state legislatures in aviation laws in the four 
years, 1944 to 1947, has been unparalleled in any other four year 
period of aviation history. Literally thousands of bills affecting avi- 
ation have been introduced in the state legislatures and hundreds 
enacted. Aviation is experiencing growing pains and, as it grows, 
the tendency to regulate, to postulate and then to clarify grows 
with it. While there have been many introductions of bills in Con- 
gress since the Civil Aeronautics Act of 1938 which would tend to 
urther reduce state action, the Congress has as yet shown no 
tendency to accept such a position. 


This attitude of Congress leaves the initiative to the states. In spite 
of the excellence of some of the federal proposals—particularly the 
Sweeney Report—apparently the time has not yet arrived to enact 
into law any comprehensive federal aviation liability legislation. 
Writing in 1938, Mr. J. H. Wigmore expressed what appears the 
prevailing view: 

No federal act, to govern the private-law relations of aircraft in 

interstate commerce, has yet been enacted. . . Let us hope that it 


will not be undertaken for some time to come—at least not until 
a Uniform State Act has been formulated and somewhere adopted. 





61 Southern Rwy. Co. v. U.S., 22 U.S. 20 (1911); I.C.C. v. Goodrich Transit Co., 224 
U.S. 194 (1912); Houston, E. & W. T. Ry. Co. v. United States, 234 U.S. 342 aot 
United States v. Ferger, 250 U.S. 199 (1919); Stafford v. Wallace, 258 U.S. 495 (1922); 
Board of Trade v. Olson, 262 U.S. 1 (1923); Virginian Railway v. System Federation No. 
40, 300 U.S. 515, 81 L.Ed. 789 (1937); National Labor Relations Board re & Laugh- 
lin Corp., 301 U.S. 1 (1936); United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942); 
Wickard v. Filburn, 317 U.S. 111 (1942). 


® 9 Ain Law Ravigw 352, 356. 
$3 14 Journat or Air Law 333, 343. 
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The experience under a Uniform State Act will help to formulate an 

improved Federal act. 
After experience has been accumulated at the state level, as suggested 
by Mr. Wigmore, an appropriate occasion will certainly have then 
arrived to press proposals for federal aviation liability legislation. 

With these considerations in mind, the aviation industry, the legal 
profession and the public, generally, should await with great interest 
the developments resulting from the current work of the Committee on 
Uniform Aeronautical Code of the National Conference of Commis- 
sioners on Uniform State Laws. 


GeorcE J. KuzHnu 





64 § Journat or Air Law 291, 294. 

















NOTES AND COMMENTS 


EMPLOYERS SUBJECT TO THE WORKMEN’S COMPENSATION 
ACT: CHAPTER 102 OF THE STATUTES. The question of which 
employers are subject to the Workmen's Compensation Act has been 
considered in the case of Stapleton v. Industrial Commission.’ To better 
apprehend the implications of this decision, it is helpful to survey the 
history of the Act in Wisconsin. 

Chapter 50, Laws of Wisconsin, 1911, was Wisconsin’s first Work- 
men’s Compensation Act. It created Sections 2394-1 to 2394-32 of the 
Statutes, and provided in Section 2394-5(2) and 2394-6 that, to be 
covered by the Act, any private employer had to file with the indus- 
trial accident board a written statement to the effect that he accepts 
the provisions of the Act. This election would be effective to put him 
under the Act for successive terms of one year from the date of filing. 
Having once elected to come under the Act, he could withdraw by 
giving sixty days’ notice prior to the termination of any yearly term. 
In 1913, this section was amended to provide another ‘‘method of 


9 


election.’”? 


On and after September 1, 1913, every employer of four or more 
employees in a common employment shall be deemed to have 
elected to accept the provisions of Sections 2394-3 to 2394-31 in- 
clusive, unless prior to that date such employer shall have filed 
with the industrial commission a notice in writing to the effect 
that he elects not to accept the provisions hereof. 
The withdrawal provision continued to apply to all employees who 
had, in any manner, elected to be covered by the Act. 

The court interpreted the amended provision in the case of Kelley 
v. Haylock.* Here, the employer, Kelley, was a farmer who operated 
a silo filler in the fall, filling his own silo, and those of other farmers. 
He usually employed less than four employees, but on the day Haylock 
was injured, more than four employees were assisting in the work. 
Although the Industrial Commission ruled that Kelley came under the 
Act because he had occasionally employed more than four employees, 
the Supreme Court held Kelley had not elected to be covered by the 
Act. The Act said, ‘‘every employer of four or more employees in a 
common employment shall be deemed to have elected to accept the 
provisions of the Act,’’ and the court interpreted this to mean every 





1249 Wis. 133, 23 N.W. 2d 514 (1945). 
* Laws Wis. (1913) c. 599 at p. 713. 
3163 Wis. 326, 157 N.W. 1094 (1916). 
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employer who usually employs four or more employees shall be deemed 
to have elected to be subject to the Act.‘ 

The next legislature then amended Section 2394-5(2) to read: 

If any employer shall at any time after August 31, 1917 have three 

or more employees in a common employment, he shall be deemed 

to have elected to accept the provisions of Sections 2394-3 to 2394- 

31 inclusive, unless prior to that date such employer shall have 

filed with the industrial commission a notice in writing to the 

effect that he elects not to accept the provisions hereof.® 

There was no official interpretation of this provision until 1926, 
when the court handed down its decision in Guse v. Industrial Commis- 
sion.® In this case, the employer usually employed only one employee, 
the claimant. But occasionally, for temporary purposes, he employed 
three or more employees. The Industrial Commission ruled that by 
having employed three employees, at one time, he had elected to be 
covered by the Act, and since he had never withdrawn, he was subject 
to the Act when the injury to the employee occurred. Justice Rosen- 
berry chose to look at the general policy of the act as a whole rather 
than the specific wording of the section amended in 1917, and he 
wrote in his first opinion that the only change which the amendment 
had made in the law, as announced in the Kelley decision, was that 
now any employer who usually employed three (instead of four) or 
more employees had elected to be covered by the Act.? However, 
there was a vigorous dissent to the opinion,® and on rehearing, the 
court reversed itself and held that the statute should be construed 
literally as it reads.° 

This, then, was the status of the law after the Guse decision: 

1. Private employers subject to the Act were those who elected to 
be, by: (1) sending a statement to the Industrial Commission; or, (2) 
having at any time three or more employees without first having filed 
a statement with the Industrial Commission electing not to be covered. 

2. All employers could withdraw from the Act’s coverage after 
having elected to be covered by it. 


* Id at 328, 157 N.W. at 1095. 
5 Laws Wis. (1917) c. 624 at p.1100. 
6 189 Wis. 471, 205 N.W. 428 (1926). 


7 He said that to construe the Act as the Industrial Commission had would be unrea- 
sonable since many employers, who would be unaware of what had occurred would then 
be deemed to have elected to be covered by the Act. Any such employer would then be 
required to insure the payment of any compensation and for failure to do so he could be 
fined and imprisoned. This provision is stil] in the Act. Wis. Stats. §102.28(3). 


8 189 Wis. 471, 479; 205 N.W. 428, 431. 
® Id at 482; 208 N.W. 493. 
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This was the law until 1931 when the legislature adopted Chapter 
87 of the Laws of 1931, which added to the statute another definition of 
employer subject to the Act.'° It provided that every person, firm, and 
private corporation, who usually employs three or more employees 
was an employer subject to the provisions of Chapter 102 of the 
Statutes. 

The Industrial Commission, which had supported the addition of 
Chapter 87, interpreted the amended Workmen’s Compensation Act 
as now describing two categories of private employers subject to the 
Act: ’ 

(1) The category which had previously existed—any private em- 
ployer who elected to be covered by the Act, by: 


(a) Sending a statement to that effect to the Industrial Commission. 
(b) Having at any time three or more employees and who had not 
previously elected not to be covered by the Act." 

This group of employers who elected to be covered by the act could 
elect to withdraw from the Act's coverage.'® 

(2) A new category—any private employer who usually employed 
three or more employees.'* This group of employers could not elect to 
withdraw from the Act, at least so long as they were employing three or 
more employees. 

It was under this interpretation that the Industrial Commission was 
administering the Act. The question of whether this was the proper 
interpretation of Chapter 87 was not brought to the court until 1945 
in the case of Stapleton v. Industrial Commission—a case that involved 
an employer who did not usually employ three or more men. 

Stapleton was the owner of a cheese factory which he operated with- 
out any employees. About once a year he would employ a man who 
owned a saw rig to cut stove wood for him. Some of the wood was used 
as fuel for the cheese factory. The other men who aided in the sawing 
often did it as a neighborly act, without compensation. In January of 
1941, Stapleton had paid five men for this work. In November of 
1942 he paid only two men, and in November of 1943, when the claim- 
ant was injured, there were at most two men who were to be paid for 





10 Later in the legislative session, Chapter 102 Stats., the Workmen's Compensation 
Act, was completely revised and the amendment made by Chapter 87 was not included in 
the revision. Chapter 403, Laws of Wis. 1913; when this was discovered, the legislature 
again put it into the Act, thus demonstrating its intent that the amendment be in the 
statutes. Chapter 469, Laws of Wis. 1931, p.799, 102.04(2) Stats. 

1 This subsection does not apply to farmers or to farm labor. 
12 Wis. Stats. §120.05 (1). 
8 This subsection does not apply to farmers or to farm labor. 
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their work. The Industrial Commission found that Stapleton had never 
elected not to be covered by the Act, and thus by having five employees 
for a few hours in January of 1941, he had elected to be covered by the 
Act as provided in Sections 102.04(3) and 102.05(2), (an employer who 
elects to be covered by having at any time three or more employees) 
and he had not withdrawn from the Act up to the time of the injury. 
This was in accordance with the decision in the Guse case.'4 

The Commission therefore found that the injured employee should 
be compensated under the statutory formula. 

When this order was appealed, the trial court found that Stapleton 
was not an employer subject to the Act, and the Supreme Court on 
its first hearing affirmed this. The court said that while such an em- 
ployer as Stapleton might have been subject to the Act before the 
addition of Chapter 87,’ this amendment had changed the law. The 
court had gone back to the Kelley v. Haylock interpretation of the Act, 
which meant that only employers who usually employed three or 
more men would be deemed to have elected to be covered by the Act 
merely by employing three or more men. 

The Industrial Commission, however, obtained a rehearing on the 
case and three briefs amici curiae were filed in behalf of the Commission's 
interpretation of the Act. As it had in the Guse case, the court reversed 
itself and declared the law to be as the Commission had interpreted 
2.” 

This is the law in Wisconsin today: 

1. One who usually employs three or more employees comes under 
the Act and cannot elect to withdraw. 


2. One who does not usually have three or more employees may 
elect to come under the Act by sending a statement of election to the 
Commission, or by hiring three or more men at any time without 
previously electing not to be covered. An employer who does not 
usually employ three or more employees, may withdraw at any time 


that he has less than three employees.'? 
Irvin B. CoarNne 





14 Guse v. Industrial Commission 189 Wis. 471, 208 N.W. 493 (1926). 
15 Wis. Stats. §102.04 (2). 

16 249, Wis. 133, 139a; 26 N.W. 2677. 

17 Wis. Stats. §102.05 (1). 
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CORPORATE CONVEYANCING: MEANING OF SECTION 180.11 
(3) OF THE STATUTES. 


180.11 CORPORATE POWERS.! 


(2) Transfers of Property. Every corporation may by a vote of a ma- 
jority of the stock entitled to vote sell and convey or authorize 
to be conveyed, all or any portion of the property owned by it, 
or mortgage or lease any such property whenever it shall be neces- 
sary for its business or the protection or benefit of its property.? 


(3) Same; Exceptions. But any corporation organized to deal in real 
property or in fixtures, improvements or chattels real, or to mort- 
gage, pledge or dispose of the same in any manner whatsoever, 
may sell, mortgage, pledge or otherwise dispose of the same by 
instruments executed in the manner provided by Section 235.19 
or in such manner as shall be ec in the articles of incorpora- 
tion, without further authorization by the members of any such 
corporation. 

It is the purpose of this note to inquire into the meaning of the 
phrase, ‘‘corporation organized to deal in real property,’’ in Para- 
graph (3). Does an ordinary business corporation whose articles 
list as one of its objects, ‘‘to deal in real estate,’’* come within the 
statute, or must the corporation be one which deals in real estate in 
the ordinary course of business, or one which deals in real estate ex- 
clusively? 

This problem occurs to attorneys investigating merchantable title 
where the chain of title includes a conveyance from a corporation; 
more particularly, to purchasers of real estate from a corporation; per- 
haps, to incorporators in drafting the articles of incorporation. To 
‘ construe the statute as embracing any corporation whose purpose 
clause includes dealing in realty is to eliminate search for compliance 
with paragraph (2) in the case of the abstract examiner; and the same 
convenience is effected for the purchaser who seeks to preclude pos- 
sibility of stockholder challenge of the sale—and this no matter how 
large or significant a part of the corporation's property was transferred.5 





1 Wis. Strats. (1945). 

2 In Gottschalk v. Avalon Realty Co., 249 Wis. 78, 23 N.W. 2d 606 (1946), it was held 
that the last clause in Section 180.11(2), me, with the phrase ‘‘whenever it shall be 
necessary’’ applies only to the mortgage and lease provision, so that the validity of a sale 
does not require a — that it was necessary, etc. 

* This statute requires the signature of the president or other authorized officer, cor- 
porate seal if any, and countersignature of the secretary or equivalent official. 

‘ This or a similar phrase is included in the recommended purpose clauses contained in 
Henderson, Wisconsin Corporations, not only for a real estate business, but for the follow- 
ing type businesses as well: street railway, restaurant, mining, leather goods, insurance, 
investment, hardware, building and contracting, and amusement. 

5 The present practice of poe attorneys seems to be to make inquiry as to stockholder 
authorization whenever a substantial amount or significant part of the property of a 
corporation was conveyed. 
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Also, such an interpretation might suggest to the incorporator that 
by writing a proper purpose clause he may empower directors or even 
officers to dispose of the entire assets without fear of conflict with 
Paragraph (2).® 

In determining which of the above is the correct interpretation, 
one must examine the derivation of powers of corporations organized 
under Chapter 180 of the Wisconsin Statutes, and the history of Para- 
graph (3). The statute on corporate powers is Section 182.01,’ and it 
provides in part as follows: 

Every domestic corporation, when no inconsistent provision is 

made by law or by its articles of organization, shall have the fol- 

lowing powers:. . . (6) To take and hold property, both real and 

personal, and sell, convey or otherwise dispose of the same. 
The common law rule is that this power is exercisable by the directors 
of the corporation, or the officers if it is so provided in the articles or 
by-laws.* But it is also the rule that the entire assets, or any part 
essential to the continuance of the business, may not be sold without 
the unanimous consent of the stockholders.® Therefore, the articles 
of every corporation contain an implied-in-law limitation on the man- 
ner in which the power to convey its property may be exercised. There 
are, however, exceptions to the common law requirement of unanimous 
consent. It need not be obtained when the corporation is in such finan- 
cial difficulty that dissolution or reorganization is called for, in the 
reasonable judgment of the directors.!° There is also authority for the 
proposition that the rule does not apply to a corporation which might 
convey all its property in the ordinary course of business." 





§ But see 34 O.A.G. 387 (Wis. 1945), where the Wisconsin Department of Securities was 
advised not to pass on a corporation one of whose by-laws gave the board of directors 
authority to ‘‘sell both real and pone property, in its discretion.’’ The Attorney- 
General said, at page 394, that as he understood it ‘‘the articles of organization of this 
corporation contain no provision that would bring it within the oy of 180.11(3).”” 
Yet those articles included the following provision in the object clause: *‘to purchase, 
lease, acquire, mortgage, hold, pledge, hypothecate, exchange, sell and generally deal in 
real and personal property...” 

7 Wis. Srats. (1945). 

8 Hendren v. Neeper, 279 Mo. 125, 213 S.W. 839, 5 A.L.R. 927 (1919). The cases are 
collated at 5 A.L.R. 930. 

*7 R.C.L. 311. Contra: Jackson v. Bowditch, 76 N.H. 351, 82 Atl. 1014, 1917A L.R.A. 
1174 (1912), where in attacking the requirement of unanimity the court said at p.356 
(1178 of the Atlantic), ‘‘if the majority may sell to prevent greater losses, why may they 
not also sell to make greater gains?”’ 

10 6 Fietcuer Cyc Corp §2946 (Perm.Ed. 1931). But cf. Byrne v. Schuyler Electric Mfg. 
Co., 65 Conn. 336, 31 Atl. 833, 28 L.R.A. 304 (1895), which upheld the right of dissenting 
stockholders a the corporation was insolvent, on the ground that the winding 
up was not in good faith. 

11 Compare Thayer v. Valley Bank, 35 Ariz. 238, 276 Pac. 526 (1929), with three cases 
involving mining companies—Lange v. Reservation Mining and Smelting Co., 48 Wash. 
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In Section 180.11(2) the Legislature undertook to express in some- 
what modified form the limitation on the power to convey. It was 
deemed expedient to give less protection to dissenting stockholders, 
but to retain the check on director action.!2 So the common law re- 
quirement of a unanimous vote was replaced by the statutory require- 
ment of a majority vote. The Wisconsin court has restricted the ap- 
plication of the narrower protection afforded by this statute. Aft- 
er a transfer of all the corporate property by unauthorized officer 
action was denied effect in the Nash case,!* in Marvin v. Anderson" it 
was said that the statute did not require a majority stockholder vote 
for every sale of property by a corporation. The court reasoned that 
literal interpretation of the language, ‘‘all or any portion,’’ would 
yield an absurd result. The same case indicated'* that the consent, if re- 
quired, need not be obtained formally. It was said to be sufficient that 
general authority be granted directors or officers in advance of its par- 
ticular exercise in the sale of given property. Again, since the statute 
does not make a transfer void for failure to comply with its provisions, 
nor provide a penalty for such a failure, it has been held that the trans- 
fer is voidable only, and the corporation, as opposed to an injured 
stockholder, estopped from denying its validity.!® Finally, several 
cases have raised the estoppel doctrine against complaining stock- 
holders, to prevent successful challenge of executed corporate transac- 
tions. '? 

Wisconsin has gone further than other jurisdictions in limiting the 
application of the stockholder consent requirement, by enacting!* 
Section 180.11(3), which is a categorical exception to the operation of 
Paragraph (2) for corporations ‘‘organized to deal in real estate.” 
But when is, and when is not, a given corporation within the mean- 
ing of this phrase? Two recent cases have served to point up the prob- 
lem. Gottschalk v. Avalon Realty Co.’* applied Paragraph (3) for the 
first time, and it was held that all the corporate property could be 
conveyed without approval of a majority of the shares. There the cor- 


167, 93 Pac. 208 (1908); Traer v. Lucas Prospecting Co., 124 Ia. 97, 99 N.W. 290 (1904); 
and Maben v. Gulf Coke & Coal Co., 173 Ala. 259, 55 So. 607, (1911). 

2 Fontaine v. Brown County Motors Co., 251 Wis. 433, 29 N.W. 2d 744 (1947). 

13 Consolidated Water Power Co. v. Nash, 109 Wis. 490, 85 N.W. 485 (1901). 

14111 Wis. 387, 87 N.W. 226 (1901). 

18 At page 393 of the official report; page 228 of the Northwestern. 

16 Perfex Radiator Co. v. Goetz, 179 Wis. 338, 191 N.W. 755 (1923). 

17 Northwestern Fuel Co. v. Eau Claire Fuel & Supply Co., 102 Wis. 426, 78 N.W. 584 
(1899); Marvin v. Anderson, 111 Wis. 387, 87 N.W. 226 (1901); Santarsiero v. Green Bay 
Transport, 249 Wis. 308, 24 N.W. 2d 659 (1946). 

18 Wis. Laws (1911) c.201. 
19 249 Wis. 78, 23 N.W. 2d 606 (1946). See note, 1947 Wis. L. Rev. 396. 
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poration was strictly a real estate business. In Fontaine v. Brown County 
Motors Co.*° the question left unanswered by Marvin v. Anderson was 
decided. If every sale does not come within the requirement of Para- 
graph (2), which sales do? The court reasoned that a majority vote is 
necessary only in those cases where the common law rule would have 
required unanimous consent of the stockholders—when all or such 
part of the corporate property as is essential to the continuance of the 
business is conveyed. It is this case which narrows the significance of 
the present inquiry, with respect to the abstract examination. But 
where the conveyance in question involves all the corporate assets, 
or such part that might be susceptible of the ‘‘essential’’ classification, 
a search for compliance with Paragraph (2) is still necessary to a care- 
ful determination of merchantable title, unless the articles state a pur- 
pose to deal in real estate and Paragraph (3) encompasses such a case. 

There are two reasons for believing that Section 180.11(3) applies 
only to a corporation whose principal business is buying and selling 
real estate (which we may call Type One) and not to other corpora- 
tions whose articles specify “‘to buy and sell real estate’’ as one of 
their purposes, Type Two. 

1. The Reason-for-the-Rule argument: At common law a sale of 
all the assets required stockholder approval. It was said that people 
formed a corporation to do business, not to dispose of the means of 
doing business, so that stockholders should be consulted before so 
extraordinary act was done.” Wisconsin in Paragraph (2) merely 
modified the requirement by changing it from a unanimous to a ma- 
jority vote. Another state, Arizona, has a statute similar®? to Section 
180.11(2). When the supreme court of that state was called upon to 
decide whether a corporation whose principal business was dealing 
in real estate—Type One—came under the statute, it answered in the 
negative.** Stockholders in such a corporation should not have been 
surprised when the management sold all of the assets, for this act 
was in furtherance of the business. But it does not follow that stock- 
holders in a corporation of Type Two (a going manufacturing business, 
for example) would not have a grievance were the officers, or even 
the directors, to dispose of all the property. Furthermore, Paragraph 
(2) was created for the protection of stockholders.** An exception to 





20 251 Wis. 433, 29 N.W. 2d 744 (1947). 

21 Consolidated Water Power Co. v. Nash, 109 Wis. 490,497; 85 N.W. 485, 488 (1901). 

#2 Ariz. Revisep Copg, Anno. §592(1928). The provision requires a majority vote for 
voluntary dissolution. 

%3 Thayer v. Valley Bank, 35 Ariz. 238, 276 Pac. 526 (1929). 

*4 Perfex Radiator Co. v. Goetz, 179 Wis. 338, 191 N.W. 755 (1923) (by implication); 
34 O.A.G. 387 (Wis. 1945). 
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such a law can hardly be construed to take away the protection, but 
should instead be interpreted as removing from its scope one class of 
cases where protection is unnecessary. We conclude that what the 
Arizona court held—that a corporation of Type One is an exception 
to the operation of the requirement of stockholder approval—the 
Wisconsin legislature had enacted in Section 180.11(3). 

2. The Legislative History argument: The present language of the 
section was adopted*® by way of a revisor’s bill in 1927. Since such 
bills are generally understood to have no substantive effect,2* we may 
return to the wording before the 1927 amendment for the meaning. 
That wording, taken from the bill?” as introduced in 1911, was as 
follows: 

But any corporation, the articles of which provide for dealing in 

real property or in fixtures... . 

The bill was amended during the course of the legislative process so 
that when passed it read as follows: 


But any corporation, the articles of which provide, as the business 
of the corporation, dealing in real property or in fixtures... . 


The bill in its original form would plainly have included corporations 


of Type Two. We conclude that the legislature added the clause, 
“as the business of the corporation,’’ to prevent such an interpre- 
tation, and thereby to limic the operation of the exception to corpora- 
tions of Type One. 


SUMMARY 


To summarize what has been said about corporate conveyancing as 
affected by the two statutes quoted at the outset: 

1. In the case of the ordinary business corporation incorporated 
under Chapter 180 of the statutes, directors (or officers if so empowered 
in the articles or by-laws) may convey such part of the corporate 
property as is not essential to the continuance of the business without 
authorization of the sale by the stockholders, if such authorization is 
not required by the articles or by-laws. 

2. In the case of the ordinary business corporation, a vote of the 
holders of a majority of the stock is a prerequisite of a valid sale of 
such part of the corporate property as may be deemed essential to the 
business. 





%5 Wis. Laws (1927) c.534, §13. 


26 See 1940 Wis. L. Rev. 453,460. In this case the Revisor’s note to the bill (No. 12S) 
read in part as follows: ‘*. . . the law is not changed by the amendment.” 


27 No. 464A. 
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3. All or any part of the property of a corporation whose primary 
purpose is trading in real estate may be sold on the authority of the 
directors (or officers if so empowered in the articles or by-laws) if 
there is nothing in the articles or by-laws requiring prior stockholder 


approval. 
OweEn T. ARMSTRONG 


AGRICULTURAL PROFIT SHARING IN PUERTO RICO. The sub- 
ject of land tenure reform in the United States and more especially in 
other parts of the world is currently being discussed by various groups, 
most notable among them, the United Nations. Accordingly, the tech- 
niques and the direction of that reform are of interest to lawyers, 
who as a group will be called upon to draft the legislation or direct 
whatever other movement the reform takes. It is the purpose of this 
comment to discuss a novel technique used by the people of Puerto 
Rico to accomplish a land tenure reform in that territory. 

The organic act for Puerto Rico provides that corporations engaged 
in agriculture in that territory shall be limited to the ownership of 
500 acres of land.' This provision was flagrantly violated from the 
* time of its enactment, particularly by corporations engaged in growing 
sugar. In 1935, the Legislature of Puerto Rico in an effort to correct 
this situation, provided that the government might institute quo 
warranto proceedings for the violation of this 500 acre law, and pro- 
vided for the confiscation of such property by eminent domain in the 
same proceeding.” This legislation was upheld by the United States 
Supreme Court* in proceedings against corporations violating the 
provision. 

The insular government was then faced with the problem of dis- 
tributing the land so acquired. It was felt that the most desirable 
thing was to have the people who tilled the land own it. However, 
this would entail breaking the land into small parcels, when effici- 





131 Srat. 716, 48 U.S.C. 752, May 1, 1900. The provision was continued in the existing 
organic act. 39 Srat. 751, 964, 48 U.S.C. 752 (March 2, 1917). 

2 Act No. 33, Laws of Puerto Rico, Special Session, 1935; Act No. 44 Laws of Puerto 
Rico, Special Session, 1935; Act No. 47, Laws of Puerto Rico, Special Session, 1935; Act 
No. 183, Laws of Puerto Rico, Regular Session, 1941. In the proceedings, the court has 
authority to appoint receivers to take charge of the liquidation of the property, and in 
all cases the receivers are to give preference to the Land Authority, which | has a legal 


preferential option for the purchase of said lands for the fair price fixed by final judgment. 
3 People of Puerto Rico v. Rubert Hermanos, Inc., 309 U.S. 543, held that it was within 
the power of the local legislature to enforce the 500 acre provision; People of Puerto Rico v. 
Eastern Sugar Associates et. al, 156 F. 2d 316 (1946), held that it was not an illegal use of 
the power of eminent domain. 
* Statement of Motives, Act No. 26, Laws of Puerto Rico, Regular Session, 1941. 
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ency of production, in many instances, demanded that large parcels 
be tilled as a single unit. Accordingly, in 1941, the Legislature of 
Puerto Rico established the Land Authority,5 which is a seven man 
board in the nature of a governmental agency with juridical person- 
ality. The primary purpose of the Land Authority is to acquire the 
title to lands held in violation of the 500 acre law and to distribute 
the land in the manner prescribed by the legislature.* Three means of 
distribution are possible,’ one of which is the proportional-profit 
farm. 

A porportional-profit farm is established by a contract between the 
Land Authority and an administrator. The contract provides for the 
administration of parcels of land varying in size from 100 to 500 or 
more acres. The administrator must qualify as a farmer or an agrono- 
mist, or have experience in the field of agricultural management. He 
owns no interest in the land, legal or equitable, nor can he acquire an 
interest in the land. His compensation is fixed by the contract but 
must be not less than five nor more than fifteen percent of the net 
profits of the farm. 

The laborers on the farm are paid wages according to the prevailing 
wage scale in the community. In addition to this regular wage, they 
are entitled to a proportion of the net profits of the farm at the end of 
the fiscal period. The proportion to which each is entitled is deter- 
mined on the basis of the number of dollars he has earned in wages. 

The farms have no fixed assets. Implements, equipment and animals 
belong to the general fund of the Land Authority, and all properties 
are kept in a service unit which in turn hires them out to the farms. 
The farms have no cash of their own, all cash disbursements being 
made from the general fund of the Land Authority. The Authority 
finances all crops, makes all purchases and issues orders for all materials 
used. In turn, all income liquidated from the farms is deposited in the 
general fund. The following information, taken from the statement of 





5 Act No. 26, Laws of Puerto Rico, Regular Session, 1941. 


® The authority has three means of acquiring the land. It, in its own right, or the 
attorney general, in behalf of the Land Authority, may institute expropriation proceed- 
ings against corporations violating the 500 acre law. It is given a preferential period in 
which to purchase land acquired by the receivers in quo warranto proceedings. It may, 
after the expiration of the preferential period, purchase the lands at public auction from 
the receivers by equalling the highest bid offered. 


7 The other two methods are: (1.) to divide the land into parcels from 5 to 25 acres for 
sale or lease to individuals, which parcels constitute maximum individual holdings, and 
(2.) to divide the land less suitable for agriculture into small parcels and cede these parcels 
gratuitously to agricultural laborers with the understanding that each of such laborers 
will erect his home thereon within a specified time. 
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income and expense for the 1946 crop of the Cambalache project,® 
shows how the income is distributed by the Authority. 

The project had a gross income of $1,236,709.56. From this was 
deducted the direct agricultural costs $724,711.34. These costs include 
preparing, planting, fertilizing, cultivating and harvesting the crop. 
There remained an agricultural profit of $511,998.22. Overhead ex- 
penses, consisting of repair and maintenance of equipment, care of 
cattle, interest on crop financing, rent,® auditing expenses, insurance 
and taxes, amounted to $320,485.34, which deducted from the agri- 
cultural profit leaves a net income of $191,512.88. The shares of the 
administrators amounted to $28,126.93. There was set aside a reserve 
for contingencies of $41,043.76. The remaining sum of $122,342.19, 
was distributed to the 8,979 laborers on the farm. The direct agricultur- 
al costs named above included wages of $602,777.51, which shows 
that the laborers participated in the net profits on the basis of $.203 
per dollar of wage. 

By the end of the fiscal year 1945-46, the Land Authority had ac- 
quired 62,831.89 cuerdas!® of land which represents 2.9 percent of the 
total area of Puerto Rico. As of this date, three agricultural projects 
were in operation which together comprised eighteen proportional- 
profit farms. The three projects harvested a total of 11,813.72 cuerdas 
of land in 1946. 

The land problem in Puerto Rico arose from the accumulation of 
large landholdings in the hands of outside interests, preventing those 
who tilled the land from receiving a fair share of the proceeds. In 
an attempt to solve this problem without endangering the produc- 
tion efficiency which naturally accompanies larger landholdings, 
the people of Puerto Rico have vested the ownership and control of 
the best agricultural land in a governmental agency. Neither the ad- 
ministrator nor the laborer fit any of our Anglo-American legal con- 
cepts of lessee, tenant, purchaser or owner in fee; the system is unique 


in the Western Hemisphere." 
Guenn R. Coates 





8 Exhibit 4, Report of the Land Authority to the Legislative Assembly of Puerto Rico, 
for the fiscal year 1945-46. 

® A rent is payable to the Land Authority in an amount sufficient to amortize the cost 
of the land to the Authority within 40 yrs. 

10 A cuerda is approximately .9 of one acre. 

11 The policy aspects of the program are, however, somewhat analogous to certain 

ojects of the Farm Resettlement Administration, now the Farm Security Administration. 

hat agency fostered 99 year leases between the U.S. Government and cooperatives organ- 
ized for the purpose. Members of the cooperatives tilled the land and shared in the profits. 
The agency was later directed to cancel the leases whenever feasible and to encourage, 
rather than impede, fee simple ownership. 
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TRADE REGULATIONS; THE LOSS LEADER STATUTES IN WIS- 
CONSIN. Sales below cost, or “‘loss-leader’’ sales, are now prohibited 
by the laws of 29 states. While provisions vary from state to state, all 
the laws are designed to prevent sellers from taking unfair advantage of 
competition by selling merchandise below cost. 

The Wisconsin statute’ was passed by the 1939 legislature? and has 
been twice amended to negative decisions of the Wisconsin Supreme 
Court. 

The first case under the act was State v. Twentieth Century Market.* The 
Twentieth Century Market, a retail grocery store, advertised and 
offered to sell two articles of merchandise at a price less than cost. 
The conviction in the trial court under the ‘‘loss-leader’’ statute was 
reversed. 

The court said that no proof was offered to establish the existence 
of any intent on the part of the defendant, or of the effect of inducing 
the purchase of other merchandise, unfairly diverting trade from a 
competitor, or otherwise injuring a competitor. The court held that 
there can be no prima facie case under Section 4 unless the acts com- 
plained of are committed in contravention of the policy of this section. 
There must be proof that the defendant used some article as a ‘“‘loss 
leader’’ before a prima facie case can be made out, and a sale below 
cost is not a “‘loss leader’’ sale unless it is used with the intent or 
effect of inducing purchases, diverting trade from a competitor, or 
otherwise injuring him. 

The holding seems to be that the policy of the section is the same as 
that of Section 3, and a prima facie case isn’t made out until all elements 
of the crime have been proved. 





1 Wis. Stats. (1947) §100.30. 

2 Wis. Laws (1939), c.56; the pertinent sections are: 

(3) Intgcauity or Loss Leavers. Any advertising, offer to sell, or sale of any mer- 
chandise, either by retailers or wholesalers, at less than cost as defined in this section, 
with the intent, or effect, or inducing the purchase of other merchandise or of unfairly 
diverting trade from a competitor or otherwise injuring a competitor, impair and prevent 
fair competition, injure public welfare, and are unfair competition and contrary to public 
policy, and the policy of this section, where the result of such advertising, offer or sale 
is to tend to deceive any purchaser or prospective purchaser, or to substantially lessen 
competition, or to unreasonably restrain trade, or to tend to create a monopoly in any 
line of commerce. 

“*(4) Penattins. Any retailer who shall advertise, offer to sell or sell at retail any item 
of merchandise at less than cost to the retailer as defined in this section; or any whole- 
saler who shall advertise, offer to sell, or sell at wholesale any item of merchandise at 
less than cost to the wholesaler as defined in this section, shall be guilty of a misdemeanor 
punishable upon the first conviction by a fine of not less than $10.00, nor more than $50.00, 
and upon each subsequent conviction punishable by a fine of not less than $50.00, nor 
more than $500.00. Proof of any such advertising offer to sell or sale by any retailer or 
wholesaler in contravention of the policy of this section shall be prima facie evidence of 
a violation hereof.”’ 


3 236 Wis. 215, 294 N.W. 873 (1940). 
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The 1941 legislature immediately amended the statute‘ to make it 
effective and negative the effect of the decision of State v. 20th Century 
Market. The policy was clarified so that if there was either an intent or 
effect of inducing the purchase of other merchandise or of unfairly 
diverting trade from the competitors, it did impair and prevent fair 
competition and injure public welfare and was contrary to the policy 
of that section. The amount of the penalty was also increased. Now, 
evidence of any advertisement, offer to sell, or sale of any item of mer- 
chandise below cost, makes it a prima facie case. Under this provision 
it would seem that proof of the basic fact, a sale below cost, raises a 
presumption of the existence of the prohibited intent or effects, and 
that it no longer requires a proof of all the necessary elements of the 
crime in order to have a prima facie case. The constitutionality of this 
provision will be discussed later. 

The next case under our statute was State ex rel. Heath v. Tankar 
Gas, Inc.’ The defendant advertised the gift of two gallons of gasoline 
with the purchase of seven. The district attorney of Fond du Lac 
County brought an action to enjoin the defendant from violating pro- 
visions of the statute. After issue joined, the defendant moved for a 
summary judgment which was denied by the trial court. Defendants 
appealed from this order and the Wisconsin Supreme Court reversed 
the trial court. The court rejected the state’s contention that the two 
gallons of gas shall have separately applied to them the cost require- 
ments of Section 2.® 





4 Wis. Laws (1941) c.75: 

““(3) Any advertising, offer to sell, or sale of any merchandise either by retailers or 
wholesalers, at less than cost as defined in this section, with the intent, or effect of in- 
ducing the purchase of other merchandise or of unfairly diverting trade from a com- 

titor . . ., impairs and prevents fair Saaniin, injures public welfare, and . . . is un- 
air competition and contrary to public policy and the policy of this section . . . . 

**(4) Any retailer who, with the intent of inducing the purchase of other merchandise 
or of unfairly diverting trade from a competitor or otherwise injuring a competitor, shall 
advertise, offer to sell, or sell at retail any item of merchandise at Pat than cost to the 
retailer as defined in this section, or any wholesaler who, with the intent of inducing the 
purchase of other merchandise or of unfairly diverting trade from a competitor or other- 
wise injuring a competitor, shall advertise, offer to sell, or sell at wholesale any item of 
merchandise at less than cost to the wholesaler as defined in this section, shall be guilty 
of a misdemeanor punishable upon . . . conviction by a fine of not less than $10.00, nor 
more than . . . $500.00 . . . . Evidence of any advertisement, offer to sell, or sale of any 
item of merchandise by any retailer or wholesaler at less than cost as defined in this sec- 
tion shall be prima facie evidence of intent to induce the purchase of other merchandise, 
or to unfairly divert trade from a competitor, or to otherwise injure a competitor.’ 

5 250 Wis. 218, 26 N.W. 2d. 647 (1947). 

® Wis. Stats. (1945) §100.30(2)(j): 

‘‘When one or more items are advertised, offered for sale, or sold with one or more 
other items at a combined price, or are advertised, offered as a gift, or given with the sale 
of one or more other items, each and all of said items shall for the pur; of this section 
be deemed to be advertised, offered for sale, or sold, and the price re om item named shall 
be governed by the provisions of paragraph (a) or (b) or subsection (2) hereof.”’ 
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The court took the phrase “‘each and all’’ to mean that it was the 
aggregate cost, and held since Section 3, which establishes the il- 
legality of loss leaders, dropped the term ‘‘item,”’ and the reference is to 
the sale of any merchandise, the gift and sale must be added together 
to determine whether nine gallons of gas were sold below cost. Since 
the combined sale and gift were above cost, the statute hadn't been 
violated. If it had been the legislative intent to prohibit gifts of mer- 
chandise in connection with sales, the court felt that the intent would 
not have been expressed in such a devious manner as was suggested 
by the contention of the state. 

The 1947 legislature was in session at the time this decision was 
handed down, and just as in the 20th Century Market case they im- 
mediately amended the statute’ to negative the decision. 

The amendments leave no doubt that the cost of each item must be 
considered separately, as Subsections (2) (a) and (b) define the formula 
for determining cost. The statute now states that whether offered as 
a gift, or given, tied in, or combined with the sale of one or more 
other items, the price of each item must meet the requirements of the 
subsections determining what is cost. Section 3 was also amended and 
now includes the word ‘“‘item’’ so that it reads any item of merchan- 
dise. Absence of this term was one factor in the court’s decision in the 
Tankar case. The legislature also strengthened the statute by adding, 
‘*... and any advertising, offer to give, or gift of any item of merchan- 
dise contingent upon the sale of any item of merchandise .. . .’’ The 
only amendment to Section 4 was an increase in the penalty for viola- 
tion of the statute. The amount of the fine was increased, and it is now 
possible for both a fine and imprisonment. 

The constitutional question wasn't discussed in either of these 
cases, as they could be decided on other grounds and the court doesn’t 
pass on the constitutionality of a statute unless it is necessary to do 





7 Wis. Laws (1947) c.323, §2; Wis. Stats. $100.30(2)(j): When one or more items are 


advertised, offered for sale,...sold...or... offered as a gift, or given, tied in or com- 
bined, with the sale of one or more other items . . . the oye of each item. . . shall be 
. . . Subject to the requirements of subsection (2) (a) or (b) hereof. 


“G) Any advertising, offer to sell, or sale of any item, of merchandise either by re- 
tailers or wholesalers, at less than cost as defined in this section . . . and any advertising, 
offer to give, or gift of any item of merchandise contingent upon the sale of any other 
item of meothenliin, with the intent, or effort of inducing the purchase of other mer- 
chandise or of unfairly diverting trade from a competitor, impairs and prevents fair com- 
petition, injures public welfare, and is unfair competition and contrary to public policy 
and the policy of this section." 

(4)... shall be guilty of a misdemeanor punishable upon conviction by a fine of not 
less than $10.00 nor more than $500.00 is changed to read ‘. . . shall be fined not less 
than $50.00 nor more than $500.00 for the first offense and not less than $200.00 nor more 
than $1,000.00 for the second and each subsequent offense, or for each offense, imprison- 
ment not less than one month nor more than six months, or both.’ ’’ 











i 
| 
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so. It seems clear in checking over the statutes of the other 28 states 
having a “‘loss-leader’’ statute, that the statute is constitutional. The 
only part that is doubtful is the provision making any sale below cost 
prima facie proof of a violation. 

A similar provision in the Minnesota statute was declared uncon- 
stitutional in Great Atlantic & Pacific Tea Co. v. Ervin.* The court said 
that in determining the validity of the presumption, two questions 
were to be considered: (1) Whether the fact presumed may be fairly in- 
ferred from the fact proven; (2) Whether the presumption created will 
be of aid to the state without subjecting the accused to unreasonable 
hardship or oppression. The court felt that the fact of guilty intent 
is not reasonably to be inferred from the fact of a sale below cost as 
there are many reasons, aside from a desire to injure competitors, which 
might induce a merchant to make profitless sales of goods. The court 
went on to say that the statute itself recognized the right to meet 
local competition, and that there were many other reasons for doing so. 
They also cited McFarland v. American Sugar Co.* which held that the 
legislature may go a good way in raising a presumption or in changing 
the burden of proof, but that there were limits, and it is essential that 
there be some rational connection between the fact proved and the 
ultimate fact presumed, and the inference of one fact from proof of 
another shall not be unreasonable as to be purely arbitrary. Another 
case cited was Morrison v. California,'° where the court held that the 
limits are that the state shall have proved enough to make it just for 
the defendant to be required to repel what has been proved, with excuse 
or explanation, or at least that upon a balancing of convenience or of 
the opportunities for knowledge, the shifting of the burden will be 
found to be an aid to the accuser without subjecting the accused to 
hardship or oppression. 

The court in the Ervin case felt that even though the presumption 
would be helpful to the state, it would be as hurtful to the accused as 
it would be helpful to the accuser, and that since intent is easy to 
assert and hard to disprove, it is an unreasonable hardship to cast the 
burden on the accused to show that the sale below cost wasn’t made 
with an intent to injure competition or destroy competitors. 

The Wisconsin court could follow the theory put forth by Wigmore’! 
who says that rational connection isn’t necessary. If the legislature 
can make a rule of evidence at all, it cannot be controlled by a judicial 





8 23 F. Supp. 70 (1938); District Court of Minn., 4th District. 
* 241 U.S. 79, 36 S.Ct. 498, 60 L.Ed. 899 (1916). 
10 291 U.S. 82, 78 L.Ed. 664, 54 S.Ct. 281 (1934). 
11 4 Wigmore 3d ed. Sec. 1356, pp 730 ef seq. 
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standard of rationality, anymore than its economic fallacies can be 
invalidated by the judicial conceptions of the economic truth. Apart 
from the constitution, the legislature is not obliged to obey either the 
axioms of logic or the axioms of economic science. All that the legis- 
lature does in such an event is either to render admissible a fact which 
was inadmissible, or to place the burden of producing evidence on the 
opposite party. When this has been done, the jury is free to decide, or, 
so far as it is not, this is because the party has failed to adduce con- 
trary evidence. There is nothing conclusive, nothing prohibitive, so 
long as the party may exercise his freedom to introduce evidence, and 
the jurors may exercise their freedom to weigh it rationally, no amount 
of irrational legislation can change the result. 

The Minnesota court in State v. Kelly,'* answered this by saying, 
“‘Reason as well as respect for the rights of the accused persons, so 
firmly ingrafted upon our system of jurisprudence, would prompt us to 
adopt the view of the requirements of rationality which is a necessary 
safeguard to the constitutional rights of our citizens. The safeguard 
is far more important than the practical advantage gained by our 
prosecutors in a few extreme cases where, under the Wigmore rule, a 
statutory presumption would be sustained notwithstanding its reason- 
ableness. 

It seems clear from both the U.S. decisions and many state decisions™® 
that if the meaning of this provision is to shift the burden of per- 
suasion, that it is unconstitutional as a violation of due process. In 
light of the presumption of constitutionality'* which requires that if 
there are two possible interpretations, one constitutional and one un- 
constitutional, the court interprets it so as to avoid invalidity, would 
seem to require the interpretation that the prima facie case only shifts 
the burden of going forward with evidence. The majority view is also 
that it merely shifts the burden of going forward.'® It is doubtful 
whether that remedies the objection of due process. We still have the 
decisions which require a rational connection'* and comparative con- 
venience. !7 

It probably would not be hard for the court to come to the opposite 
conclusion of the Ervin case by saying that the proof of a sale below 
cost does infer an intent to induce the purchase of other merchandise, 





12218 Minn. 247, 15 N.W. 2d 554 (1944). 
13162 A.L.R. 513. 

411 Am. Jur. 776. 

6 20 Am. Jur. 136. 

16 20 Am. Jur. 159, 162 A.L.R. 505. 
"16 ALR. $11. 








400 WISCONSIN LAW REVIEW [Vol. 1948 


or to unfairly divert trade from a competitor, or to otherwise injure a 
competitor. They could say the rational connection exists, and it is not 
arbitrary or unreasonable to require the defendant to come forward 
with evidence as the defendant has a more convenient access to the 
proof and it will not subject him to hardship. The court in Splinter v. 
State'® held: 

Where an exception is stated in a separate section of the statute 

and constitutes no essential part of the definition or description 

of an offense, it need not be negatived by the prosecution, but 
is a matter of defense. 

The trouble here is that the prosecution need not prove either intent 
or effect. It isn’t unreasonable to require the defendant to place him- 
self within the exceptions, so maybe it could be said not to be unrea- 
sonable to require the defendant to explain why he made the sale 
below cost after the state merely shows he did. The trouble here is that 
it must be remembered that a sale below cost by itself is not criminal. 
It is only when it is with an intent to induce the purchase of other 
merchandise, or to unfairly divert trade from a competitor, or to other- 
wise injure a competitor. It is hard to see where from an innocent act, 
you can reasonably infer a crime so as to require the defendant to come 
forward with evidence to negative the presumption. 

The whole problem of the constitutionality of the provision seems 
to hinge on whether the presumption is rational and whether the 
procedural device is within the limits of reason and fairness. It seems to 
be a very close question and one the courts may go either way on. 

In light of the legislative history of the statute, it would seem 
impossible that the court could interpret it to mean that it was neces- 
sary to prove the intent or effect before a prima facie case was made 
out. This, of course, would cure the constitutional objection, but it 
would be very dubious construction. 

Six other states at the present time have in essence the same pro- 
vision. These states are Connecticut, Maine, Maryland, Massachusetts, 
New Hampshire, and West Virginia. The statute has been attacked in 
only two of these states, Connecticut and Maryland. 

In upholding the Connecticut statute in Carroll v. Scwartz et al,'® the 
prima facie provision was not before the court, but the court did say 
that the constitutionality of the provision was doubtful, as it may 
violate the requirement of due process. 





18 140 Wis. 567, 123 N.W. 97, (1909). 
19 14 A. 2d 754 (1940). 
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The Maryland decision was a trial court decision and again the pro- 
vision wasn't in issue. 

Many of the other states having “‘loss-leader’’ statutes, also have 
presumptions or prima facie cases, but all of them are either the same 
as the Wisconsin statute before it was amended, or like the Minnesota 
statute after it was amended. 

The Minnesota statute? amended after being declared unconsti- 
tutional now reads: 

... Sale below cost for the purpose or with the effect of injurin 

competitors or destroying competition, shall be prima facie evid- 

ence of the violation. . . . 

This statute was declared constitutional in McElkow v. Geron.?' The 
trouble with this provision is that the prima facie case is of little 
value, as you must prove your whole case before it operates. There can 
be no objection on either the rationality of the inference, or on the 
burden cast on the defendant to go forward. 

The only cases before the Wisconsin Supreme Court under the Wis- 
consin ‘‘loss leader’’ statute since it was passed in 1939 are the two, the 
20th Century Market and the Tankar cases. There are probably several rea- 
sons why we haven't had more. The economic conditions since the pas- 
sage of the statute have been very favorable. The demand for the 
majority of the goods has been greater than the supply and since the 
“‘loss-leader’’ statute is principally important only when the supply is 
greater than the demand and there is very keen competition, the “‘loss- 
leader’’ statute hasn’t become as important as it will be when our 
economic situation is reversed. We are likely to get some very bitterly 
fought cases under it because of the great desire to encourage business, 
and the severe penalty for violation of the statute. There is also an ex- 
tremely strong lobby working to make the statute effective, as evi- 
denced from the fact that there are only two cases under the statute and 
both times the legislature immediately amended the statute to negative 
the decision of the court. The legislature will probably remain very 
active to try to get as effective a statute as possible. 

A. J. Ferrarex 


TRIAL OF CIVIL AND CRIMINAL CONTEMPT IN THE SAME 
ACTION. In May 1946 the United States took possession of the bi- 
tuminous coal mines under the authority conferred by the War Labor 





20 Minn. Stats. §325. 
*1 207 Minn. 580, 292 N.W. 414 (1940). 
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Disputes Act.’ During the same month a contract covering terms and 
conditions of employment was negotiated between the Government 
and the United Mine Workers of America. In October, 1946, the union 
claimed the right to reopen negotiations and the right to terminate 
the contract if such negotiations failed to produce an agreement. The 
Government contended these rights, which had previously existed 
under contracts between the union and the private mine operators, 
had not been carried over into the contract of May, 1946. Negotiations 
which were carried on without prejudice to these conflicting claims 
proved unsuccessful. In a letter of November 15, 1946, John L. Lewis, 
President of the union, terminated the contract as of November 20, 
1946 and circulated copies of the letter among the members of the 
union. 

On November 18, 1946 the Government brought suit under the De- 
claratory Judgment Act*,for a judicial determination of these con- 
flicting claims. A temporary restraining order designed to secure re- 
call of the Lewis letter of November 15th and to prevent disturbance 
of the status quo by a strike was granted on the same date. The letter 
was not withdrawn, and in accordance with their ‘‘no contract, no 
work"’ policy the miners refused to work. Both Lewis and the union 
were cited for contempt and were tried before the judge sitting with- 
out a jury. They were found guilty, beyond a reasonable doubt, of 
both civil and criminal contempt and lump sum fines were imposed.* 
The Supreme Court made payment of part of the union's fine con- 
ditional upon non-compliance with the lower court's order and affirmed 
the decree as modified.‘ 

As one ground of their appeal, defendants maintained that civil and ° 
criminal contempt could not properly be tried in the same action.5 





157 Stat. 163, 50 U.S.C. App. §1501-1511. Reference to the Act is made in United States 
v. United Mine Workers of , thio wg 330 U.S. 258 at 262, 67 S.Ct. 677 at 681 (1947). 


2 Judicial Code §274d, 28 U.S.C. §400. 

3 United States v. United Mine Workers of America, 70 F. Supp. 42 (1946). The union 
was fined $3,500,000, and John L. Lewis was fined $10,000. 

4 United States v. United Mine Workers of America, 330 U.S. 258, 67 S.Ct. 677 (1947). 
$2,800,000 of the union's fine was made conditional, and since the condition was met, 
the actual punitive fine paid by the union was $700,000. The Lewis fine of $10,000 was 
changed into a punitive fine for criminal contempt. 

5 There had been no previous holding squarely on this issue. In re Merchants’ Stock and 
Grain Co., Petitioner, 223 U.S. 639, 32 S.Ct. 339 (1911) and Master of Christensen Engineering 
Co., 194 U.S. 458, 24 S.Ct. 729 (1904) were concerned with the manner of appeal from com- 
bined proceedings. The Court held the appellate review procedure of criminal cases applied 
and did not discuss the validity of the combined proceeding. Gompers v. Buck's Stove & 
Range Co., 221 U.S. 418, 31 S.Ct. 492 (1911) contains strong objections to the combined 

oceeding, but the actual holding was that the pleadings sought a civil contempt con- 
viction and would not support a criminal contempt conviction. In addition, the civil 
contempt cause was moot, ause a settlement had been reached in the main case. See 
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On this issue the Court split into three groups. The majority felt the 
combined proceeding was a convenient practice not forbidden by Rule 
42(b) of the Federal Rules of Criminal Procedure.* They recognized 
the existence of a distinction between civil and criminal contempt, 
both as to substance and procedure, but in their view of the case the 
‘criminal nature’’ of the proceeding dominated and assured against 
prejudice to the rights of the defendants. Justice Black and Justice 
Douglas approved the civil contempt finding but felt that no act of 
criminal contempt had been committed and therefore found it un- 
necessary to consider the procedural issue. Justice Rutledge and Justice 
Murphy joined in a dissent which declared this combined proceeding 
was no more allowable than combining the trial of a crime and a co- 
existing civil cause of action based on the same facts. 

The divergent views of the majority and the dissent reflect a back- 
ground of inconsistent decisions as to the proper procedure to be ap- 
plied to indirect criminal contempts. Some courts have felt criminal 
contempts were analogous to crimes and required full criminal pro- 
cedure.” Other courts have rejected the crime analogy and have sought 
a summary procedure unhampered by the procedural rules of criminal 
law.* Consequently, the trial of an indirect criminal contempt re- 
sembles a criminal trial in some respects and a civil action in other 
particulars. Thus, a defendant in contempt of a federal court need not 
be indicted and unless required by statute, a jury will not hear the case.°® 
The trial may even be held in the absence of the defendant.'® The 
prosecuting attorney need not be a United States attorney and in fact 
may be the attorney of the opposing litigant in the primary suit out 
of which the contempt proceedings arose.' If the defendant is present, 
he may refuse to answer questions under protection of the constitutional 





Kreplik v. Couch Patents Co., 190 Fed. 565 (C.C.A. 1st 1911) in which it is said the Gompers 
case does not bar combined proceedings. 

® Rules of Criminal Procedure, 18 U.S.C.A. following §687. 

7 Michaelson v. United States, 266 U.S. 42, 45 S.Ct. 18 (1924), in which it is said that 
criminal contempt differs from a crime only in that a violation of a decree, instead of a 
law, is involved, and in that there is no constitutional right to a jury trial in a criminal 
contempt case. 

§ Blackmer v. United States, 284 U.S. 421, 52 S.Ct. 252 (1932). Criminal contempt is 
sui generis and is not a criminal prosecution within common understanding. 

* In re Debs, 158 U.S. 564, 15 S.Ct. 900 (1895); Eilenbecker v. District Court, 134 U.S. 
31, 10 S.Ct. 424 (1890). 

10Blackmer v. United States, 284 U.S. 421, 52 S.Ct. 252 (1932). 

1 Criminal Rule 42(b), 18 U.S.C.A. following §687 provides for initiation of the pro- 
ceeding by a United States attorney or an attorney appointed by the court for that pur- 

. See McCann v. New York Stock Exchange, 80 F. 2d 211 (C.C.A.2d 1935), and 
hillips Sheet & Tin Plate Co. v. Amalgamated Assn. of Iron, Steel and Tin Workers, 
et al., 208 Fed. 335 (S.D. Ohio 1913). 

12 Gompers v. Buck’s Stove & Range Co., 221 U.S. 418, 31 S.Ct. 492 (1911) See also 

54 A.L.R. 1437. 
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provision against self-incrimination.!* The defendant is presumed in- 
nocent and must be proven guilty beyond a reasonable doubt.’ If 
found guilty, he may be fined or imprisoned. The executive then has 
power to pardon the contemnor.'* However, such punishment will 
not bar a subsequent criminal prosecution based on the same facts.'5 
Is it possible to characterize such a proceeding as either civil or crim- 
inal? Either characterization would be extremely doubtful and there- 
fore should not determine the issue of whether or not trials of the two 
types of contempts may be combined. 

Instead, inquiry should be made into more fundamental objections 
to the combined proceedings. Basically, the dissent objects to the 
mingling of punishment and civil relief in one action, and it must be 
admitted that punishment is generally imposed in criminal actions, 
while civil relief is granted in civil actions. However, there are other 
instances in law where the two are mingled. In the law of intentional 
torts punishment in the form of exemplary damages is imposed in the 
same action in which compensation for injuries is granted. Although 
this has the approval of the majority of the courts, a minority of the 
state courts have opposed the award of exemplary damages on the 
ground it is a repetition of the criminal process of punishment in which 
a defendant is denied the safeguards of a criminal trial.'* Consider 
also various statutes under which multiple damages are awarded to 
an injured individual.'? The amount in excess of compensation for 
actual injury suffered is in fact punishment for conduct on which the 
law has placed a stamp of disapproval. Yet such proceedings are gener- 
ally upheld although punishment is imposed in a civil type suit in 
which civil relief is also granted. '® 





18 Gompers v. Buck's Stove & Range Co., note 12, supra. 

14 Ex parte Grossman, 267 U.S. 87, 45 S.Ct. 332 (1925). 

15 Jurney v. McCracken, 294 U.S. 125, 55 S.Ct. 375 (1935). This case deals with a con- 
gressional contempt citation, but declares the same principles are applicable in cases of 
judicial contempt. Myers v. United States, 264 U.S. 95, 44 S.Ct. 272 C1924). 

16 Morris, Punitive Damages in Tort Cases, 44 Harv. L. Rav. 1173, 1195-1198 (1931). 
The article recognizes that exemplary damages are in fact punishment and suggests that 
where the tortfeasor is subsequently prosecuted under the criminal law, the previous pun- 
ishment should be taken into account. Footnote number 41 of that onidle contains a 
collection of cases illustrating the minority viewpoint on exemplary damages. 

17 38 Stat. 731 (1914), 28 U.S.C. §15 (treble damages for violations of anti-trust laws). 
4919 R.S., 35 U.S.C. $67 (treble damages for patent infringement); 4921 R.S., 35 U.S.C. 
— assesses actual damages and has discretionary power to increase to statutory 

imit). 

18 Taylor v. Ford Motor Co. 2 F.2d 473 (N.D. Ill. 1924) (holding it is within legis- 
lative power to authorize equity courts to raise damages to treble level in their discretion, 


although historically equity would not impose a penalty). Missouri Pacific Railway Co. 
v. Humes, 115 U.S. 512, 6 S.Ct. 110 (1885) (state statute authorizing double damages for 
violation of a statutory duty). See a/so Coffee v. County of Harlan, 204 U.S. 659, 27 S.Ct. 
305 (1907) (state statute authorizing judgment of double amount embezzled as part of 


punishment in a criminal case). 
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Where economic sanctions are employed as punishment, the com- 
bined contempt proceeding presents a somewhat similar situation. 
Violation of a court order may cause injury to an individual litigant 
and at the same time be an offense against the public interest in main- 
tenance of orderly judicial process. In terms of mingling punishment 
and civil relief, it would seem no more objectionable to combine the 
the two in contempt suits than in multiple damage suits.!® This is 
particularly true when it is remembered that the defendant in a com- 
bined contempt proceeding does have the benefit of some of the pro- 
cedural safeguards of criminal law. 

The fact that the government is the recipient of the fine does not 
alter the fundamental fact that in both instances the government 
authorized the punishment. Nor does it automatically change the 
character of the suit to one of criminal nature. Cases arising under 
Section 4901, Revised Statutes, illustrate the latter proposition.?° Under 
that statute a private litigant may sue another individual to impose 
a penalty for falsely marking an article as patented. If successful, the 
plaintiff receives one-half of the fine, and the other half is paid to the 
government. 

Apparently civil relief and economic punishment may result from a 
single action without violating either the Constitution or fundamental 
theories of our legal system. The power to punish for contempt, how- 
ever, includes both fine and imprisonment. Is there any difference where 
a combined contempt proceeding results in imposition of imprison- 
ment as well as granting civil relief? At least one federal court has 
approved this type proceeding where the imprisonment was of short 
duration.*! Certainly the convenience and time saving elements of 
the combined proceeding are the same regardless of the type of punish- 
ment imposed. 

However, there may be a difference in the approach taken by courts 
when a criminal contempt proceeding results in imprisonment for a 
substantial time and where it merely results in a fine. In Merchant's 





19 The lower Federal courts have adopted the combined proceeding in some cases. See 
Wilson v. Byron Jackson Co., 93F. 2d 577 (C.C.A. 9th 1937); Proudfit Loose Leaf Co. v. 
Kalamazoo Loose Leaf Binder Co., 230 Fed. 120 (C.C.A. 6th 1916); Merchants Stock and 
Grain Co. v. Board of Trade of Chicago, 201 Fed. 20 (C.C.A. 8th 1911); Kreplik v. Couch 
Patent Co., 190 Fed. 565 (C.C.A. 1st 1911); Phillips Sheet & Tin Plate Co. v. Amalga- 
mated Association of Iron, Steel and Tin Workers, et a/., 208 Fed. 335 Sp Ohio oy 
Chicago Directory Co. v. United States Directory Co., 123 Fed. 194 (S.D. N.Y. 1903). 


2 4901 R.S., 35 U.S.C. §50. See U.S. ». Winner, 28F. 2d 295 (N.D. Ill. 1928) in which it 
is said the penalty can only be recovered in a civil suit. 

a1 ~ v. Couch Patent Co., 190 Fed. 565 (C.C.A. 1st 1911) (Ten days imprison- 
ment). 
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Stock and Grain Co. v. Board of Trade of Chicago,”® apportionment of a 
fine between the United States and the plaintiff was approved. The 
court reviewed contempt procedure in some detail and reached the 
conclusion that criminal contempt was not a crime. Four years later 
the same court affirmed a sentence of a year and a day imposed in a 
summary proceeding for criminal contempt consisting of bribing a 
juror.?3 The defendant in seeking to avoid commitment to the pen- 
itentiary argued that he had not been convicted of a ‘“‘crime’’ as re- 
quired by statute even though the requirement as to the length of sen- 
tence was met. Faced with this argument, the court declared contempts 
generally were crimes and that the previous case had been an exception. 
If the combined proceedings in the main case had resulted in a prison 
sentence of similar magnitude, perhaps the court might have reached 
a different result. Such a suggestion is purely speculative and is de- 
signed only to point out that any difference in treatment would orig- 
inate in a sense of basic injustice aroused by the fact that punish- 
ment equivalent to that for crime may be imposed in a summary pro- 
ceeding. The real objection is to the existence of such an unlimited 
power to punish summarily, and attacking the combined proceedings 
is only an indirect method of limiting that power. This ignores the 
fact that such a limitation may be of no practical benefit to a defendant 
and does not protect him from summary punishment nor limit the 
amount of punishment which may be imposed. In short, the issue of 
limiting the criminal contempt power should be considered apart from 
the issue of combining contempt trials and should not govern the 
disposition of the latter issue. 

Congress has not exerted much control over the details of contempt 
procedure. In establishing the Federal Judiciary System in 1789, Con- 
gress merely recognized the power to proceed against contemnors in 
a summary manner.*4 The Act of 18315 confined the exercise of the 
power to direct contempts and violations of a court’s lawful orders, 
and did not change existing procedure as to those contempts. The 
Clayton Act of 1914** established the right of jury trial where the 
contempt was also a crime and required in such cases that the rules of 
criminal procedure be followed ‘‘as near as may be’’ practicable. This 
change did not limit the power to punish summarily: (1) direct con- 





3 = Stock and Grain Co. v. Board of Trade of Chicago, 201 Fed. 20 (C.C.A. 
8th 1911). 

23 Creekmore v. United States, 237 Fed. 473 (C.C.A. 8th 1915). 

* 1 Stat. 83 (1789), 28 U.S.C. 385. 

% 4 Stat. 487 (1831), 28 U.S.C. 385. 

26 38 Stat. 738-739 (1914), 28 U.S.C. 386-390. 
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tempts, (2) violations of lawful orders in suits brought by the United 
States, and (3) all other contempts not crimes by national or state 
law. These contempts were left to be punished in conformity with 
the “‘usages at law and in equity’ then prevailing. In contempts 
arising out of labor controversies, the Norris-LaGuardia Act of 193227 
added a right of jury trial and other safeguards not affecting this issue. 

More recent legislation indicates Congress intends to leave future 
regulation of criminal contempt procedure in the hands of the Supreme 
Court.?* Committee reports?® indicate that although the grant of 
power to enact procedural rules for criminal contempt was phrased as 
an extension of the power to formulate rules of criminal procedure, 
Congress was motivated in this action by the case of Nye v. United 
States,®° wherein the Supreme Court had stated it did not have the 
power to make rules of procedure for criminal contempt. In other 
words, the grant of the power, rather than any insistence on the appli- 
cation of criminal procedure, was of the essence in the Act. However, 
in Moore v. United States* it was held that criminal procedure governed 
the manner of appeal in criminal contempt cases, on the theory that 
Congress had automatically extended the Rules of Criminal Procedure 
to criminal contempts. Apparently the Supreme Court did not adopt 
this construction, for in formulating Rule 42*? governing criminal 
contempt, it substantially restated existing law and did not indicate 
other criminal procedure was to apply. Thus, a survey of the legislative 
background reveals no specific bar to the combined proceeding and 
indicates matters of contempt procedure, except as to jury trial, are 
problems exclusively within the realm of judicial power—in effect, 
matters of judicial policy. 

Therefore, a policy decision which promotes convenience and efficien- 
cy in procedural law may not be criticized on the basis of theoretical 
prejudice to the rights of a defendant. Instead, considerations of con- 
venience and efficiency in litigation should be weighed against the 
danger of actual prejudice. In deciding whether or not the combined 
proceeding does involve actual prejudice to the rights of a defendant, 
the probable results under separate proceedings in this case should be 





27 47 Stat. 72-73 (1932), 29 U.S.C. 111-112. 

*8 47 Stat. 904 (1932), 18 U.S.C. 688; 54 Stat. 688 (1940), 18 U.S.C. 687 (Supreme Court 

anted power to make rules of criminal procedure). 55 Stat. 779 (1941), 18 U.S.C. 689 
ch power extended to criminal contempt). 

29 S.Rep. 768, 77th Cong., Ist Sess., H.Rep. 5203, 77th Cong., 1st Sess. 

50 Nye v. United States, 313 U.S. 33, 61 S.Ct. 810 (1941). 

31 Moore v. United States, 150F. 2d 323 (C.C.A. 10th 1945). The Supreme Court had 
not yet promulgated Rule 42 relating to criminal contempts. 
* Criminal Rule 42, 18 U.S.C.A. following §687. 
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considered. Here the defendants were found guilty beyond a reasonable 
doubt of both contempts. In separate proceedings the civil contempt 
conviction could have been obtained on a lesser degree of proof and 
would therefore seem to be a certainty. Also, there is no apparent rea- 
son to believe a finding of guilty would not result from a separate 
criminal contempt proceeding. If convictions are sure to result under 
separate proceedings, the defendants should not be forced to expend 
time and money in going through the mockery of a second trial on the 
same facts. 

Under separate proceedings, compensatory damages and coercive 
fine or other conditional punishment could be awarded in the civil 
contempt action, and punitive fine or imprisoument could be imposed 
in the criminal contempt action. The amounts of the various monetary 
awards, however, would not be combined into one sum as was done 
by the lower court in this case. Such a practice does seem to prejudice 
the right of the defendants to contest the excessiveness of the individual 
amounts awarded.** Nor does it appear to add any element of conven- 
ience to the process of appellate review.*4 To overcome this objection 
to the combined proceedings, the lower courts hereafter should be 
required to specify the individual amounts awarded. 

Part of the writer's conviction that separate trials would produce 
the same result is due to the fact that the same judge would hear both 
cases. Certainly there is a tendency for a mental conviction formed 
in one case to carry over into the other proceeding. That this may be 
prejudicial is apparently not recognized in contempt law.*® Therefore 
in comparing combined proceedings and separate proceedings the 
question should be: Is there any additional danger of prejudice arising 
out of combining the proceedings? The answer must be in the negative 
since the defendant, in a combined trial, is accorded all the additional 
safeguards normally available in a separate criminal contempt pro- 
ceeding. In fact the defendant has acquired an additional advantage 
since the civil phase of the combined proceeding is subject to these 
additional safeguards also. 

If substantive rights are thus protected the practical advantages of 
the combined proceeding furnish support for the Court's decision. 
In some cases it is difficult to decide whether a particular act is civil 





33 United States v. United Mine Workers of America, 330 U.S. 258 at 379-380, 67 S.Ct. 
677 at 738-739. Justice Rutledge points out this defect in the proceeding in the lower court. 


% Ibid. 
*% Criminal Rule 42 provides for disqualification of judge only where the contempt 
involves disrespect or criticism. 
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or criminal contempt.*® If the lower court places the ‘‘wrong’’ label on 
the contempt proceeding, the appellate court will reverse, and a second 
trial of the same basic facts may be necessary. In such doubtful situa- 
tions, the combined proceeding will do away with the unnecessary 
additional litigation. The same is true where it more clearly appears 
that the act constitutes both civil and criminal contempt. In such in- 
stances the combined proceeding saves time and prevents the duplica- 
tion of effort involved in trying the same facts twice. 

Under the present state of contempt law the combined proceeding 
would seem to be a useful tool in all cases where the act constitutes 
both types of contempt and where summary procedure is applicable. 
However, it is unlikely that private litigants will utilize this proceed- 
ing in its present form since the handling of their civil contempt cases 
would then be subject to the safeguards applicable to criminal con- 
tempts. A private litigant will have no desire to prove the wilfulness 
of a violation of a court order, nor will he wish to take the risk of 
proving a defendant guilty beyond a reasonable doubt when it is not 
necessary to his case. Perhaps future decisions will relax the applica- 
tion of criminal safeguards to the civil contempt phase of the combined 
proceeding. There seems tobe no good reason why this may not be 
done since a judge should be capable of examining the evidence and 
deciding: (1) whether criminal contempt has been proved in accord- 
ance with the standards required for that phase of the case, and (2) 
if the plaintiff has failed in that respect, waether he has established a 
civil contempt case. Thus, a plaintiff may set out facts constituting 
both civil and criminal contempt. The court may require the pleading 
to indicate both are to be prosecuted. Then, if the defendant has an 
adequate defense to the criminal contempt charge, the court may find 
him not guilty and then consider the merits of the civil phase of the 
proceeding. 

Where the facts are the same, but by statute the criminal contempt 
requires a jury trial, a combined proceeding as such is probably not 
practicable. The tendency of one case to prove the other would prob- 
ably be held prejudicial where a jury is involved. Possibly a procedure 
analogous to that used where law and equity causes are mixed could 
be worked out so that the judge would try the civil contempt phase 
himself and then submit the criminal contempt phase to a jury. There, 
however, the elements of procedural convenience may not be strong 
enough to outweigh the possibilities of prejudice to the rights of a 
defendant. Rosert C. Hota 





% Annotations a: 2 A.L.R. 161, 34 L.R.A., N.S. 874, and 13 L.R.A., N.S. 591 illustrate 
the classification ditliculty in regard to breach of an injunction. 











410 WISCONSIN LAW REVIEW [Vol. 1948 


CONTRACTS—THE PRESUMPTION THAT PERSONAL SERVICES 
ARE RENDERED GRATUITOUSLY. In the recent case of Estate of 
Grossman,' claimant daughter returned to her parental home at the 
request of her father to care for her mother during her last illness. The 
daughter had been gainfully employed at a salary of about $200 per 
month, and had established a residence more than a hundred miles 
from her parents’ home. She remained at their home for a period of 
two months caring for her mother, and then returned to her own home. 

Five months later, she returned to assist her father who had taken 
ill. The second trip was not made at the request of her father; in fact, 
his illness was made known to her from other sources than information 
from him. She remained with him for a period of two months. Five 
years later, she again voluntarily returned and remained with him 
through his last illness, a period of one month. 

After claimant’s mother’s death, her father had deeded the home- 
stead to her, reserving’a life estate. In his will, he left the claimant 
$500 and provided that the residue should be divided equally between 
herself and her brother. The claimant filed a claim against her father’s 
estate for services rendered in caring for both her father and mother. 
This claim was allowed in the lower court, and the Supreme Court of 
Wisconsin affirmed the judgment. 

Reaffirming the rule announced in Estate of Kessler,? the court said 
that there was a presumption that such services were rendered gratui- 
tously, and that it was incumbent upon the claimant to prove an ex- 
press contract by direct and positive evidence or to prove by unequi- 
vocal facts and circumstances equivalent to direct and positive proof 
of the express contract.* The Court admitted that the evidence intro- 
duced to rebut the presumption was not very strong, but felt that it 
couldn’t rule as a matter of law that the presumption had not been 
overcome. 

This seems to be a departure from the prior holdings in Wisconsin. 
Hall v. Finch* was one of the earliest cases in which the problem was 
involved. There it was held that the rebutting evidence must be clear, 
direct, and positive. In Pellage v. Pellage,®’ Chief Justice Dixon, in a 





1 250 Wis. 457, 27 N.W. 2d 365 (1947). 

2 87 Wis. 660, 59 N.W. 129 (1894): ‘‘Where near relatives by blood or marriage reside 
ee as one common family, and one of them renders services to another, and such 
other furnishes him board and lodging or other necessaries or comforts, a presumption 
arises that neither party intended to receive or to pay compensation for the services 
rendered on the one hand, or for the board and lodging or other necessaries or comforts on 
the other; that they were intended as mutual acts of kindness done or gratuitously 
furnished.”’ 

3 Tyler v. Burrington, 39 Wis. 376 (1876). 

‘29 Wis. 278 (1871). 
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concurring opinion, said that the rule was not as absolute as it had 
been stated in Hall v. Finch, but that circumstantial evidence, if clear 
and unequivocal, would be sufficient to sustain a finding of an express 
contract. Three years later in Tyler v. Burrington,® the majority adopted 
the view expressed by Chief Justice Dixon in the Pellage case. The court 
pointed out that there is a danger in confusing circumstances from 
which a contract might be implied with circumstantial evidence of an 
express contract, and that it is the implied contracts which are in 
this class of cases. The case of Taylor v. Thieman’ explained the principle 
announced in the Tyler case as meaning that there could be no contract 
implied merely from the fact of the rendition of services by one to 
another, and no recovery could be had unless an express promise by 
the deceased to pay for the services had first been proved, either by 
direct and positive evidence, or by circumstantial evidence which in 
nature was equivalent to direct and positive proof. 

In Welles v. Perkins,* it was held erroneous to instruct a jury that if 
they found from a preponderance of the testimony that the defendant 
had agreed to pay the claimant for his services, and claimant had 
rendered services in pursuance of such agreement, the claimant could 
recover. The reason given was that no proper distinction had been 
made between express and implied contracts. The jury might have 
supposed that a contract to pay could be inferred, as in ordinary cases 
involving strangers, though the evidence might have failed to satisfy 
them that an express contract was actually made. 

Thus the law had been quite clear in Wisconsin that an express 
promise to pay on the part of the recipient of the services must be 
proved, either by direct or positive evidence or by circumstantial 
evidence of such nature to be equivalent to direct or positive evidence, 
in order to overcome the presumption that the services rendered to a 
relative were intended to be gratuitous. The trier of facts is precluded 
from implying a contract to pay for the services from the mere fact 
that the services were rendered to the recipient. 

In the Grossman case,* there didn’t seem to be any evidence that the 
father had ever promised to compensate the daughter for her services. 
The only evidence that seems to have any probative tendency to estab- 
lish an express contract is the fact that claimant was requested to come 
home to care for her mother during her last illness. But in Hall ». 





5 32 Wis. 136 (1873). 

* 39 Wis. 376 (1876). 

7 132 Wis. 38, 11 N.W. 229 (1907). 

8 43 Wis. 160 (1877). 

* 250 Wis. 457, 27 N.W. 2d 365 (1947). 
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Finch,‘ it was held that such a request alone was insufficient to prove 
an express contract. Even if we assume such evidence was a controlling 
factor as to the mother, how can recovery be justified for the care 
rendered to the father? It can be argued that the claimant and deceased 
were not “‘residing together as one common family,’’ which seems to 
be one of the requirements of the rule as announced in the Kessler 
case,! and thus under these facts, that rule is not applicable. But this 
argument is of no avail, as the court said that this case came under the 
Kessler rule. 

It is only fair to assume that claimant expected compensation when 
she went to care for her parents, but this fact by itself would seem to 
weaken claimant's case, as it was pointed out in Tyler v. Burrington:"* 

And mere expectation on his part to pay and on her part to re- 

ceive wages, would not constitute an express contract, unless by 

mutual expression of the expectation it became consensual. Rest- 
ing in the several minds of the parties, unexpressed to each other, 
independent and changeable, these expectations would tend rather 
to rebut, than to establish an express contract. For upon contract 
expressly made, expectation would cease. In such cases expectation 

looks rather to an implied than an express contract... . 

However, evidence that each party entertained expectations that 
there would be reimbursement for the services may have a probative 
tendency to show that an express contract was entered into at some 
later time as a result of the ‘‘ripening of expectations.’’!* But such does 
not seem to be the case here. 

The court seems to be basing its affirmation of the lower court’s 
judgment on some sort of equitable principle—that it would be unjust 
not to allow claimant to recover, as she had sacrificed a substantial 
amount of income in coming to care for her parents.’ If so, then the 
dictum in Estate of Goltz'® is not to be taken too seriously. 

Joun G. QuaLe 





10 29 Wis. 278 (1871). 

11 Note 2, supra. 

12 39 Wis. 376, 382 (1876). 

13 Estate of Ghent, 217 Wis. 631, 259 N.W. 865 (1935). 

14 250 Wis. 457, 27 N.W. 2d 365 (1947): ‘“Thus we have a daughter, maintaining her 
own living quarters more than a hundred miles from the home of her parents, gainfully 
employed, who returned home and cared for her mother during last sickness at the re- 

uest of her father, and who twice later returned home immediately when her father was 
ill and without anyone to care for him, receiving information in some} manner that he 
was ill and needed care, together with the sacrifice of a substantial amount of income on 
noe peak seeking reasonable compensation for such services. . . . 
ile proof offered by claimant to overcome the presumption that the services were 
gratuitous is not too strong, it is considered sufficient to overcome the presumption. .. .”’ 

16 205 Wis. 590, 238 N.W. 374 (1931). The court, in denying the claimant recovery, 
said: ‘‘In the absence of an express contract in a situation like this, compensation cannot 
be awarded out of mere equitable considerations however appealing they may be.” 
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CONTRACTS; THE CANNER-GROWER CONTRACTS IN WISCON- 
SIN. Wisconsin has been heralded as America’s Dairyland, but rela- 
tively little publicity has been directed to the fact that the state has 
consistently ranked as one of the nation’s largest producers of vege- 
table crops for canning purposes.' The widespread canning indus- 
try has penetrated into almost every corner of the state, employing 
thousands of resident and migratory workers, contracting for the pur- 
chase of the cash crops of many thousands of growers with a total pro- 
duction measured annually in many millions of dollars. In spite of a 
dearth of Wisconsin Supreme Court decisions dealing with canner- 
grower contracts, these agreements are of great economic importance. 
Analysis of some of the questions of law which such contracts raise is 
therefore merited. As a basis for the survey which follows, contracts 
for peas, the state’s main vegetable crop, received major consideration, 
but contracts for beans, beets, sweet corn and cabbage were also ex- 
amined. 

The language of canner-grower contracts in this state varies greatly, 
with some contracts containing ten or fewer clauses and others con- 
sisting of twenty-five or more clauses.? However, all of these contracts 
contain a promise by the grower to plant and deliver the crop to the 
canner at such time as the latter may designate.* In all cases, time of 
delivery is of the essence, whether or not the contracts so state, due to 
the perishable nature of the subject matter.‘ Accordingly, the legal 
aspects of the contracts cannot be studied separately without due 
regard for the economic considerations involved.§ 





1 Wisconsin, since 1906, has led the nation in the production of peas for canning pur- 
poses and at various intervals has produced as much as one half of the nation’s crop. In 
1946, this state also ranked first in the production of sweet corn, second in cucumbers 
and cabbage for kraut and fourth in snap beans. Black and Froker, Grower-Canner Pea Con- 
tracts in Wisconsin (Agr. Exp. Sta. Bull. No. 475, Oct. 1947). 


2 ‘‘Eighty-eight different contracts were used in 1946 by ninety-one canners whose con- 
tracts were examined in this study. One contract was employed by three canners and an- 
other contract by four. On the other hand, two different canners each used two contracts 
but for separate plants.’’ Black and Froker, op. cit. supra. 


3 For a discussion of the legal problems in connection with ‘‘delivery,’’ see 46 Am. 
Jur. 338 et seq.; 55 C.J. 304 et seq.; 35 Cc. 300 et seg.; 23 R.C.L. 1415 et seq.; Wis. Srazs. 
(1945) $121.41. 

4 Black and Froker in their article point out that in the case of peas, four days before 
the crop reaches its ideal stage of maturity, the percentage of waste may be as high as 
30%, while five days after the peak of maturity, the crop, for the purposes of payment, 
will be regarded as matured or dried peas. 

5 As the problems of law and economics are so inseparably interwoven in these contracts, 
Black and Froker's article should be recommended reading for those who will attempt to 
draft future contracts. 














414 WISCONSIN LAW REVIEW [Vol. 1948 


VALIDITY OF CANNER-GROWER CONTRACTS 


(a) Mutuality 

Canner-grower contracts frequently contain clauses of the following 
types: 

(1) A clause reserving in the canner the right to cancel the contract 

within a specified time before planting;® 

(2) A clause excusing the canner from performance in case of strikes, 

fires or other specified events ;’ 

(3) A clause empowering the canner radically to change the purpose 

of the contract by refusing to take the green crop and insisting 
that the grower deliver instead a fully ripened, dry crop at a 
greatly reduced price.*® 

Do such clauses viewed singly or together destroy mutuality of 
obligation as between the parties? 

Judicial examination of these contracts has resulted in a diver- 
sity of opinion as to whether they are unilateral or bilateral. It has 
been held that the particular crop contract before the court was 
unilateral at its inception and a nudum pactum at least until the grower 
had begun performance in reliance on the canner’s promise.*® Although 
the Wisconsin contracts examined revealed that the canner usually 
reserves a right to cancel the contract within a specified time prior to 
actual planting if sufficient acreage to operate his plant cannot be 
obtained, the instruments are bilateral with the mutual promises 
providing the consideration.!° A contract may be valid and binding 
even though it includes a condition upon the subsequent happening 
of which condition the contract will be ended.'! Consequently, the 
contracts appear to contain all the attributes of a binding, bilateral 
agreement although the above mentioned conditions are included. 





6 An extremely small number of contracts extend this right to the grower. 

7 Very few contracts allow the grower the same right. 

8 *‘The principal controllable cause is overcontracting, which occurs when more acres 
are contracted by the canner than can be handled by the plant and/or viners, assuming 
near normal yields and about normal weather conditions.’’ Much may be done to remedy 
this situation. Black and Froker, op. cit. supra. 

® Bastian v. J. H. Du Prey Co., 261 Mich. 94, 245 N.W. 581 (1932); Edwards v. Offutt, 
229 Mo. 496, 78 S.W. 2d 140 (1934); and see Texas Seed and Floral Co. v. Chicago Set 
and Seed Co., 187 S.W. 747 (Tex. Civ. App. 1916); 13 C.J. 331-336. 

10 The courts have rarely found it necessary to consider this point, as most formal con- 
tracts are adequate in this respect. It is essential, however, that both an offer and an 
acceptance be shown; otherwise the instrument will be called an unenforceable ‘‘naked 
offer.’’ Jones v. Wixom, 170 Wis. 314, 174 N.W. 895 (1919); for the essentials of a memo, 
see North American Seed Co. v. Cedarburg Supply Co., 247 Wis. 31, 18 N.W. 2d 466 (1945). 

113 Witiston on Contracts 1915 ( 2d ed. 1936); 5 Pacz on Contracts 4569 ef seq. 
(2d ed. 1921); 6 R.C.L. 688 et seq.; 23 R.C.L. 1270. And see Texas Seed and Floral Co. v. 
Chicago Set and Seed Co., 187 S.W. 747 (Tex. Civ. App. 1916). 
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Nevertheless, as in other fields of business, one wonders how con- 
tracts as heavily weighted in favor of the party who drafts them can 
possibly be effective. Canners do not in general insist on the letter of 
their contracts, but in isolated cases they may and litigation may be 
the result.!* A revision of most canner-grower contracts in the direc- 
tion of making them more equitable to both parties may promote 
harmonious canner-grower relations in the state. 


(b) Statute of Frauds 


The definition of ‘‘goods’’ under Section 121.76 of the Statutes in- 
cludes emblements, industrial growing crops and things attached to 
or forming part of the land which are agreed to be severed before sale 
or under the contract of sale. Thus the statute has changed the common 
law by bringing within the classification of goods, things like Fructus 
Naturales and standing timber which are severed under the contract 
of sale and to which, therefore, Section 240.08 would not apply. 

Where the crops of the type produced under the canner-grower con- 
tracts are concerned, there is not such a clearly defined change, since 
these crops have been considered as chattels, i.e., goods, even before 
the adoption of the Uniform Sales Act.!* Accordingly, sales of such 
crops must meet the requirements of Section 121.04.! This statute pro- 
vides that such contracts to sell or for the sale of any goods or choses 
in action of the value of fifty dollars or upwards shall not be enforce- 
able unless there be a delivery of the goods, a down payment, or a note 
or memorandum in writing of the contract or sale signed by the party 
to be charged. The Wisconsin contracts studied appear to be sufficiently 
definite in all respects to comply with the statute and contemplate 
signature by both parties. 

To meet the fundamental requirement that the essential terms of 
the contract be in written form to comply with the Statute of Frauds, 





12 Some of the provisions inserted in the contracts have not been regularly enforced by 
the canners for fear of antagonizing the growers. In order to put the situation on a realistic 
basis, only the necessary clauses should be included or no reliance be placed on those 
clauses which are regularly disregarded. A belated attempt to stand on what appears to 
be their contractual rights may result in the discovery by the canners that the court will 
hold, through the doctrines of waiver and _— se that the canners have lost their rights 
to insist on the performance of these clauses. Where the contract appears to be too partial 
to the canner, it may be difficult to determine in advance just where the court will stop 
in denying relief to the canners under these contracts. 

13 Simanek v. Nemetz, 120 Wis. 42, 97 N.W. 508 (1903). For a discussion of Fructus 
Naturales and Fructus Industriales, see 1 Wittiston on Satgs §61 (2d ed. 1924); Kuehn v. 
City of Antigo, 139 Wis. 132, 120 N.W. 823, 131 Am. St. Rep. 1043 (1909); Sparrow v. 
Pond, 49 Minn. 412, 52 N.W. 36 (1892). 

1 The Wisconsin statute is Section 4 of the Uniform Sales Act. Dysart v. Hamilton, 11 
Tenn. App. 43 (1929); Stem v. Crawford, 133 Md. 579, 105 Atl. 780 (1919); Wenger v. 
doen 136 Md. 80, 110 Atl. 206 (1920). 
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there must, of course, be an adequate description of the crop. Whether 
or not the description is sufficiently definite to meet this require- 
ment turns upon the facts and circumstances of the particular case. It 
must be remembered however, that a description definite enough to call 
a valid contract into existence may nevertheless be too indefinite for 
other purposes, e.g., specific performance of the contract or application 
of the ‘‘emergency”’ clause of the contract.'® 


Speciric PERFORMANCE OF THE Crop CONTRACT 


Where the instrument is a contract of present sale, the title passes 
on the sale and the parties have an adequate remedy at law. Under 
the executory type of contract herein discussed, damages may some- 
times be inadequate and the canner may have a right to specific per- 
formance. On the other hand, an extensive search of the American 
cases has failed to uncover a case where a court has granted an equity 
type of in personam decree to the grower against the canner. '® 

When the canner is the plantiff, he may often be able to establish 
the inadequacy of his legal remedy. In the ordinary situation, he has 
contracted with such a number of growers as will enable him success- 
fully to operate his cannery. Under the contract he usually advances to 
the grower seed for the crop and may also furnish the grower with fer- 
tilizer, certain equipment and services. As the vegetable crops grown 
under these contracts are highly perishable and not usually grown by 
the farmers in large quantities for their own consumption, the canner 
may find it impossible to obtain the crop elsewhere at a reasonable 
price and within a reasonable market area it one or several growers are 
allowed to breach their contracts. !’ Consequently, injunctive relief has 
been granted to the canner, restraining the grower from delivering his 
crop elsewhere’® and forcing him to deliver it to the canner with whom 





15 See sections on ‘‘Specific Performance’’ and ‘‘Impossibility,"’ infra. 

16 As a practical matter, damages in almost every instance would be adequate. Under 
Wis. Stats. (1945) §121.64, where the canner refuses to accept the crop and breaches the 
contract, the grower, if he cannot sell his crop elsewhere, may have as damages the loss 
resulting directly and naturally from the canner’s breach. See Birdsong v. Marty, 163 Wis. 
516, 158 N.W. 289, (1916). This in effect may constitute specific performance where the 
damages are assessed in an amount equal to the full contract price of the crop. Rauhauser 
v. Owatonna Canning Co., 166 Minn. 487, 208 N.W. 194 (1926); Stevenson v. Puget Sound 
Vegetable Growers Association, 172 Wash. 196, 19 P.2d 925 (1933); Dolby v. Laramore, 
121 Md. 618, 89 Atl. 442 (1913). 

17 For the ‘‘local monopoly’’ and ‘‘irreparable injury’’ considerations, see Thompson 
v. Winterbottom, 154 Md. 581, 141 Atl. 343 (1928); Curtice Bros. Co. v. Catts, 72 NU. 
Eq. 831, 66 Atl. 935 (1907). For specific performance under cooperative association's 
contracts, see Wis. Stats. (1945) §185.08(4). Equitable relief under these statutes is given 
freely. Northern Wis. Cooperative Tobacco Pool v. Bekkedal, 182 Wis. 571, 197 N.W. 
936 (1923); Manchester Dairy System v. Hayward, 82 N.H. 193, 132 Atl. 12 (1926). 


18 Friedburg v. McClary, 173 Ky. 579, 191 S.W. 300, 1917C L.R.A. 777 (1917). 
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he has contracted.!* Standing in the position of a middle man between 
the growers and the wholesalers, the canner is bound by contractual 
commitments to both classes and also to those jobbers who furnish him 
with certain necessary supplies. A premature termination of his sea- 
sonal activities would force him to breach many of these contracts, 
rendering him liable in a ‘‘multiplicity of suits’’ for damages and caus- 
ing irreparable injury.?° Under circumstances such as these, it would 
be difficult to perceive how a petition for a decree of specific per- 
formance could be denied. 

Although the above fact situation presents sufficient grounds for 
a decree of specific performance, the courts have repeatedly mentioned 
the insolvency of the grower in their decisions. Although this is com- 
monly regarded as a makeweight argument, the canner may see fit to 
use it.?? 

There is no judicial agreement on the effect of the Uniform Sales 
Act on the powers of the court to award specific performance. The Wis- 
consin court has just held that the statute “‘is a mere restatement of 
the equity rule.’’?? Ohio has allowed specific performance,”* and the 
Michigan court has manifested a willingness to decree specific per- 
formance without even a showing that damages at law would have 
been inadequate.*4 Illinois, however, has held that the Sales Act did 
not give the remedy of specific performance where it did not exist 
prior to the adoption of the act.” 

While specific performance of a contract to sell specific goods will 
not be granted ipso facto, the courts have shown an increasing tendency 
to grant this type of relief. A contract which is capable of being specif- 
ically performed, however, must be definite in all respects and such a 
contract can be achieved only by exercising careful, thorough draft- 
ing.?6 





19 Kellerman v. Chase and Co., 101 Fla. 785, 135 So. 127 (1931). 
a Sepre, note 17. Friedburg v. McClary, 173 Ky. 579, 191 $.W. 300, 1917C L.R.A. 777 

21 Livesley v. Heise, 45 Ore. 148, 76 Pac. 952 (1904); Kellerman v. Chase and Co., 101 
Fla. 785, 135 So. 127 (1931); Bowman v. Adams, 45 Ida. 217, 261 Pac. 679 (1927). 

*2 Wis. Srats. (1945) §121.68, as construed by Welch v. Chippewa Sales Co., — Wis. —, 
31 N.W. 2d 170 (1948). 

*8 Hughbanks v. Browning, 9 Ohio App. 114 (1917). 

* Michigan Sugar Co. v. Falkenhagen, 243 Mich. 968, 220 N.W. 760 (1928). 

%6 Outten Grain Co. v. Grace, 239 Ill. App. 284 (1925), cited in 25 Micn. L. Rev. 558, 


in a note discussing specific performance under the Uniform Sales Act. See also 1946 Wis. 
L. Rav. 461. 


26 See Hearn v. Ruark, 148 Md. 354, 129 Atl. 366 (1925), an extreme case, where the 
plaintiff was denied relief under an oral contract, the court holding that such a contract 
was too indefinite to be specifically performed. 











418 WISCONSIN LAW REVIEW [Vol. 1948 


SUBSEQUENT ImpossIBILITY OF PERFORMANCE 


An early English decision, since followed by many courts, held that 
impossibility of performance of an express contract would not excuse 
the promisor from his contractual obligations.?” This decision has been 
qualified by several exceptions and it is now generally held that where 
the express or implied intentions of the parties are that the continued 
existence of a specific article is necessary to the performance of the 
contract, the destruction, without fault of either party, of the specific 
thing will excuse performance under the contract. 

The problem of the parties’ liabilities under the contract when 
the crop or the cannery is destroyed accidentally cannot be dismissed 
summarily. The amount of litigation that has arisen over this subject 
has revealed that the contracting parties have not possessed an under- 
standing or perhaps even a realization of the issues involved. 


(a) Canner Liability 

The ‘emergency clauses’’ favoring the canner in the Wisconsin con- 
tracts are strong evidence of the parties’ intentions that the contract 
is based on the condition that the particular canning plant remain in 
existence.?* When it can be shown that such a condition exists and the 
plant is destroyed through no fault of the canner, performance under 
the contract should be excused,?® although if the canner has delayed 
performance, a subsequent misfortune may not provide relief.*° If the 
canner is able to transfer the crop to another plant, it has been held 
that the grower must perform*! and a clause to this effect should be 
enforced. While a clause excusing performance may be effective as to 
the destruction of the plant, it does not necessarily follow that the 
same clause will prevent liability where the canner raises his own crop 
and such crop is destroyed.*? 


(b) Grower Liability 


The Uniform Sales Act now governs the situation where a specific 
article contracted to be sold is subsequently destroyed and: in this 





27 Paradine v. Jane, Aleyn 26, 82 Eng. Rep. 897 (1647). 

28 The use of such a clause expressly manifests the intentions of the parties, obviating 
the necessity of an implied intention supplied by the court. 

29 Dixie Portland Flour Co. v. Kelsay-Burns Milling Co., 85 Ind. App. 711, 155 N.E. 
526 (1927). See also Stewart v. Stone, 127 N.Y. 500, 28 N.E. 595, 14 L.R.A. 215 (1891). 

8° Booth v. Spuyten Duyvil Rolling Mill Co., 60 N.Y. 487 (1875). 

31 A. B. Field v. Haven, 36 Cal. App. 669, 173 Pac. 108 (1918). 

32 Newell v. New Holstein Canning Co., 119 Wis. 635, 97 N.W. 487 (1903). Compare 
Wilson v. Curlett, 140 Md. 147, 117 Atl. 6 (1922), where the court held that whether the 
canner was excused from performing because of rains and frost was a question for the jury. 
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respect is declaratory of the previously existing law.** The grower’s 
main difficulty lies in establishing his crop within the classification of 
“specific article.’’ When this is accomplished, the courts have shown 
a willingness to imply a condition that performance will be excused 
if the chattel is unavoidably destroyed.*4 

At least two approaches have been used to answer the question, 
“How may the parties be protected from liability when they are un- 
able to perform as a result of an unexpected accident?’’ One method is 
the use of an “‘emergency clause,’’ including every possible contingency 
that might arise during the life of the contract.** The use of such a 
clause makes it clear that the parties intend performance to be con- 
tingent upon the continued existence of the subject matter of the con- 
tract. However, this may not only lead to redundancy, but if an in- 
advertently omitted accident did occur, the courts might infer an in- 
tention not to provide exoneration, employing the reasoning that the 
contract could easily have been broadened to include another con- 
tingency or that the contract is so definite that parol evidence of the 
parties’ intentions as to the location of the crop acreage will not be 
allowed.** A second and more simple device appears to be an accurate, 
unequivocal description in the contract of the land on which the crop 
is to be raised and a general provision to the effect that, if, due to 
circumstances over which the seller has no control or which cannot be 
anticipated, the crop is destroyed, then the seller will be excused from 
performance.*’ 


33 Wis. Srats. (1945) §121.08. 

34 McMillan v. Fox, 90 Wis. 173, 62 N.W. 1052 (1895); Wunderlich v. Palatine Fire 
Insurance Co., 104 Wis. 395, 80 N.W. 471 (1899). 

% The courts have found these clauses to be ineffective: ‘‘if crop destroyed by fire or 
other unavoidable cause,’” A. L. Jones and Co. v. Cochran, 33 Okla. 431, 126 Pac. 716 
(1912); ‘‘unavoidable accidents only excepted,’’ McGehee v. Hill, 4 Port. (Ala.) 170, 
29 Am. Dec. 277 (1836); ‘‘in event of total failure or destruction of crop,"’ was held not to 
apply to partial failure, Riley-Wilson Grocer Co. v. Seymour Canning Co., 129 Mo. 
App. 235, 108 S.W. 628 (1908); *‘if by the destruction of the cannery by fire or if on account 
of strikes, or from any other cause over which seller has no control, he is prevented from 
performing this contract, he shall not be liable for any damages for such faiiure,"’ Newell 
v. New Holstein Canning Co., 119 Wis. 635, 97 N.W. 487 (1903). If the goods are to be 
regarded as ‘‘a crop’’ or ‘‘any crop’’ then the destruction of the crop will not operate as 
a discharge of the grower from his obligations, as it is usually held that the mere inability 
of the obliger to perform will not generally excuse non-performance. See Anderson v. May, 
50 Minn. 280, 52 N.W. 530, 17 L.R.A. 555, 36 Am. St. Rep. 642, (1892); Cohen v. Mor- 
neault, 120 Me. 358, 114 Atl. 307 (1921); Sunseri v. Garcia and M. Co., 298 Pa. 249, 148 
Atl. 81, 67 A.L.R. 1428 (1929); Hayward Bros. v. Daniel, 91 L.T.N.S. (Eng.) 319 (1904). 
See also 13 C.J. 639; 23 R.C.L. 1430. 

3 17 C.J.S. 951; Newell v. New Holstein Canning Co., 119 Wis. 635, 97 N.W. 487 
(1903); Anderson v. May, supra, note 35. 

37 Note 28, supra ‘*. . . and where the contract was to sell and deliver a certain amount 
from crops to be grown on particular land, it has been held to be in effect a contract to 
deliver a specific thing, to wit, the crop to be grown on the given piece of land and to 
come within the rule as to the effect of the destruction of the specific article sold.”’ 23 
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Where, in good faith,** the contract expressly or by implication 
calls for the sale of the season’s output without stipulating a fixed 
quantity,*® the contract is fulfilled by delivery of what has been pro- 
duced even though this is less than what was originally contemplated.*° 
However, a “‘grower’’ who was excused from delivering the full crop 
was nevertheless liable for damages for delivering a smaller portion 
than he could have delivered under the circumstances.* 


PROPERTY OF THE CANNER IN THE CROP BEFORE DELIVERY 


(4) How the Question Becomes Material 


The passing of title to the subject matter under an executory contract 
of sale depends upon the intentions of the parties. Consequently, 
when a misfortune befalls a crop at the time that it is ready to be or 
is being harvested, or the rights of third parties intervene, the question 
frequently presented is, ‘“To whom does the crop belong?’ Although 
the canner has an active interest in the crop, he may find himself re- 
legated to the role of a passive spectator if the grower: suffers an un- 
avoidable loss of the crop and the contract excuses him from liability 
as a consequence;** sells his land to a third person before the crop is 
harvested ;** sells his crop to another canner;** mortgages the crop to 





R.C.L. 1432. Accord 35 Cyc. 246; 5 Pacg on Contracts §2692 (2d ed. 1921); 2 Witxiston 
on Saves $661 (2d ed. 1936). The cases excusing the grower from performance, however, 
seem to turn on the construction of the contract by the court. In many instances parol 
evidence was allowed to determine the location of the land. However, under the Wis- 
consin contracts which are more specific, the court (supra, note 36) may refuse to admit 
parol evidence, and the words ‘‘my farm,’’ which may ordinarily be sufficient, may in 
some situations be held to be too indefinite, e.g., where the grower owns more than one 
farm. Since only an adequate description will make a crop a specific crop, an unequivocal 
description should be included. Matousek v. Galligan, 104 Neb. 731, 178 N.W. 510 (1920); 
Ontario Deciduous Fruit Growers Association v. Cutting Fruit Packing Co., 134 Cal. 21, 
66 Pac. 28, 53 L.R.A. 681, 86 Am. St. Rep. 231 (1901); Davis v. _—- 139 Ark. 273, 
213 S.W. 744 (1919); Howell v. Coupland, 9 Q.B. (Eng. ) 462, 1 Eng. Law Rep. 258 (1874); 
St. Joseph Hay and Feed Co. v. Brewster, 195 S.W. 71 (K.C. Ct. of App. 1917); Whipple 
v. Lyons Beet Sugar Refining Co., 64 Misc. 363, 118 N.Y.S. 338 (1909); Dexter v. Norton, 
47 N.Y. 62, 7 Am. Rep. 415 (1871). Cf. Rice v. Weber, 48 Ill. App. 573 (1892). See note, 
12 A.L.R. 1288. 

38 Snipes Mountain Co. v. Benz Brothers and Co., 162 Wash. 334, 298 Pac. 714, 74 
A.L.R. 1287 (1931); Wausau Canning Co. v. Woodruff Seed Co., 189 Wis. 184, 207 N.W. 
421, 44 A.L.R. 435 (1926); see note, 51 A.L.R. 999. 

3° Hayward Bros. v. Daniel, 91 L.T.N.S. CEng.) 319 (1904). 

4° Browne v. U.S., 30 Ct. Cl. 124 (1895); Ranney-Davis Mercantile Co. v. Shawano 
Canning Co., 111 Kans. 68, 206 Pac. 337 (1922). 

‘1 Brzezinski v. Lakeside Packing Co., 187 Wis. 653, 205 N.W. 418 (1925). 

2 Supra, note 37. 

‘3 If the grower sells his land to another, the crops will pass with the land unless a 
reservation is made. Tallman v. Havill, 133 Ore. 407, 291 Pac. 387 (1930); In re Buchanan, 
24 F. 2d 553 (D.C. Pa. 1928); Chicago Joint Stock Land Bank v. McCambridge et al, 
343 Ill, 456, 175 N.E. 834 (1931); Ray v. Foutch et a/, 50 S.W. 2d 380 (Tex. Civ. App 
1932). A parol reservation has been held to be sufficient, 8 R.C.L. 372; Willard v. Higdon, 
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another,“ or is a tenant or cropper with no transferable interest in the 
crop.** Must the canner sit idly by or confine his action to a suit for 
damages where a breach of the contract can be shown? 


(b) The Canner Has Not Attempted to Reserve a Lien in the Contract 


Whether the contract provides for a present sale, or is a contract 
to sell, whether the contract is entire or severable, and when title 
passes are all problems of contract construction which are within the 
scope of the Uniform Sales Act.‘7 

Since the contracts are let several months before the crop is planted, 
they do not provide for a present sale but contemplate a future sale 
upon maturity of the crop.*® Under Section 121.17 and Rule 4 of Section 





123 Md. 447, 91 Atl. 577 (1914), although it has been asserted that the deed must purport 
to convey only real estate. 1 WiLLIsroNn oN Satzs §66a (2d ed. 1924). Subsequent purchasers 
from the grantee, however, will not be bound thereby if they are without notice. Chapman 
v. Veach, 32 Kans. 167, 4 Pac. 100 (1884); Wescott vs Delano, 20 Wis. 541 (1866). vee 

uently, to secure some measure of permanence and stability, some canners require that 
the grower must obtain their consent before assigning or transferring any interest in 
the crop. 

4 If the canner has advance notice, he may be able to determine the extent of his rights 
by petitioning the court for injunctive relief. See notes 18 and 19, supra. 

45 If the mortgage has been properly recorded so as to give constructive notice, or if he 
has actual notice, the canner will take the crop subject to the mortgage. U.S. National 
Bank v. Great Western Sugar Co., 60 Mont. 342, 199 Pac. 245 (1921); Zorn v. Livesley, 
44 Ore. 501, 75 Pac. 1057 (1904); Arnold v. Peasley, 128 Wash. 176, 222 Pac. 472 (1924, 

“© Ordinarily the tenant has title to all crops raised by him. Wagner v. Buttles, 151 
Wis. 668, 139 N.W. 425, (1913); Simanek v. Nemetz, 120 Wis. 42, 97 N.W. 508 (1903); 
Rowlands v. Voechting, 115 Wis. 352, 91 N.W. 990 (1902) Tischendorf v. Lynn Mutual 
Fire Ins. Co., 190 Wis. 33, 208 N.W. 917 (1926). However, the landlord, to insure prompt 
payment of the rent, may in the lease, reserve in himself all title to the crops. Tischendorf 
v. Lynn Mutual Fire Ins. Co., 190 Wis. 33, 208 N.W. 917 (1926) and cases therein cited; 
Layng v. Stout, 155 Wis. 553, 145 N.W. 227 (1914); Fed. Land Bank v. McCloud, 52 
Ida. 694, 20 P. 2d 201 (1933); Meyers v. Raisty, 48 N.D. 54, 183 N.W. 112 (1921), and the 

wer of sale thereof until the rents have been paid. Ibbetson v. Peairson, 7 Cal. App. 
261, 94 Pac. 252 (1907). The landlord must give notice, actual or constructive, of his 
rights before such a provision is binding as to third parties, Balcom v. Kohno, 124 Wash. 
628, 215 Pac. 17 (1923), and he may also lose such rights by waiver or estoppel. Thompson 
v. Winterbottom, 154 Md. 581, 141 Atl. 343 (1928). See note 83 A.L.R. 115 et seq., dealing 
with a grower's forfeiture of his interest in the crop. See also 1948 Wis. L. Rev. 240 for a 
discussion of the above problems. 

On the other hand, a cropper is a mere servant of his landlord and has no title in the 
crops raised. Taylor v. Donahoe, 125 Wis. 513, 103 N.W. 1099 (1905); Kelly v. Rummer- 
field, 117 Wis. 620, 94 N.W. 649 (1903). Cropper contracts must now be filed in the same 
manner as chattel mortgages or they will be of no effect as against third parties, and this 
apparently is true even if the parties have actual notice. In _ of this condition, the 
cropper is limited in his title to only one-half of the undivided crop. Wis. Srats. (1947) 
§241.03. Where there is any indication that the grower is not the owner in fee of the land 
on which it is contemplated that the o- will own, the canner can best protect his 
interests by requiring that both the landlord and the grower sign the contract. 

47 Wis. Srats. (1945) c.121. 

48 Wis. Srats. (1945) §121.05(3); Western Seed Marketing Co. v. Pfost, 45 Ida. 340, 
262 Pac. 514 (1927); Olson v. Mayer, 56 Wis. 551, 14 N.W. 640 (1883); Vogt v. Schiene- 
beck, 122 Wis. 491, 100 N.W. 820 (1904); Grenawalt v. Roe, 136 Wis. 501, 117 N.W. 
1017 (1908); Rosenberg Bros. and Co. v. Beales et a/, 56 Cal. App. 212, 205 Pac. 18 (1922); 
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121.19 of the Statutes, which deal with the sale of unascertained or 
future goods, mere maturity of the crop in a deliverable state is not 
enough to warrant passing of title in absence of an express agreement 
between the parties.*® Since Wisconsin contracts usually state that the 
grower must deliver the crop to the canner, title to the crop probably 
passes at the time of delivery.5° Although the entire crop cannot be de- 
livered at the same time, contracts to sell industrial crops have been 
held to be entire, with a delivery of part of the crop passing title to 
the whole.®! 

The buyer, however, may provide that the crop will not be accepted 
or paid for until weighed and tested. Under some types of these clauses 
the buyer may reject all or part of the crop unless it meets the prescribed 
standards, and title will not pass until such stipulated acts are per- 
formed.®? Since Wisconsin contracts generally contain a clause provid- 
ing for weighing and testing,®* they must be read carefully to deter- 
mine whether they give the buyer an option to accept or reject, or 
merely impose conditions subsequent to passing of title which go to 
fixing the price.** The wording of these clauses must be read separately, 
as there is little uniformity and their importance may not have been 
appreciated at the time the contracts were drafted. 

The crop represents a valuable asset to both parties. Consequently 





Davis-Watkins Dairymen’s Mfg. Co. v. Cronin Dairy and Ice Cream Co., 186 Wis. 106, 
202 N.W. 293 (1925). 

49] Wituiston on Sates §274 (2d ed. 1924); Farmers Nat. Bank of Sheridan v. Coyner 
et al, 44 Ind. App. 335, 88 N.E. 856 (1909); Churchill Grain Co. v. Newton, 88 Conn. 130, 
89 Atl. 1121 (1914); Idaho Products Co. v. Bales, 36 Ida. 800, 214 Pac. 206 (1923); U.S. 
National Bank v. Great Western Sugar Co., 60 Mont. 342, 199 Pac. 245 (1921). 


5° Some contracts state that property in the vines will pass to the canner, others that the 
grower will retain title to the vines. In the latter situation the growers become owners in 
common of the entire mass of the resulting ensilage in proportion to that which they have 
contributed. The only problem that remains is to determine the portion to which each 
grower is entitled. This apparently creates no great difficulty, but if for any reason such 
portions were — to ascertain, it has been held that there is a presumption that 
all depositors will share equally. Van Liew v. Van Liew, 36 N.J. Eq. 637 (1883). 

51 New Richmond Roller Mills Co. v. Arnquist, 170 Wis. 130, 174 N.W. 557 (1919); 
Washburn-Crosby Co. v. Kubiak, 175 Wis. 291, 185 N.W. 162 (1921); Wausau Canning Co. 
v. Woodruff Co., 189 Wis. 184, 207 N.W. 421, 44 A.L.R. 435 (1926). A discussion of 
entire and severable contracts is contained in 55 C.J. 235 et seq. 

52 See the case of Kuehn v. Nero, 145 Wis. 256, 130 N.W. 56 (1911), which was de- 
cided before the passage of the Uniform Sales Act. 19 O.A.G. (Wis.) 620 and 35 O.A.G. 
(Wis. 338 commented on similar problems, citing Wis. Srats. (1945) §121.47 and Mitchell 
v. Weiner, 94 Conn. 446, 109 Atl. 164 (1920) as bearing on the problem. See a/so Parman 
v. Marshall, 51 S.W. 116 (Tenn. Ct. of Ch. App. 1899). 

53 These clauses are not uniform. The following provision is only one of many examples: 
“The said peas to be weighed at the viner station in the ordinary manner as they come from 
the viner at being milled, five per cent of the gross weight to be deducted to cover 
shrinking in milling; and the buyer reserves the right to reject any and all peas that shall 
be found unfit for canning purposes."’ 

54] WILLISTON ON Sates §269 at p. 543 (2d ed. 1924). 
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the time of transfer of title to the crop should be clearly indicated and 
not left to a judicial construction of ambiguous words. 

The cases which have held that the canner was entitled to specific 
performance of his contract with the grower have recognized that the 
canner possessed some interest in the crop which could be protected and 
enforced only in a court of equity. This interest may take the form of 
an equitable lien on the crop. As these decisions have been based on 
issues arising from fact situations typical to the industry, perhaps 
this is an indication of a judicial inclination to find in the canner an 
equitable interest whenever his rights are infringed upon in similar 
situations. 


(¢) The Canner Has Attempted to Reserve a Lien in the Contract 


Many Wisconsin crop contracts provide that the canner is to have 
a first lien on the crop to cover the cost of the seed advanced to the 
grower and for any miscellaneous services that may be rendered. 

In Wisconsin, a mortgage given on crops which have not yet appeared 
above the ground is invalid, the mortgagee possessing only a revocable 
license in the crop which, if not revoked by the grower, may ripen into 
a valid mortgage lien if the mortgagee later takes possession of the 
crop.®> Where the contract attempts to reserve in the canner a first 
lien on the crop, such a stipulation would also be of no effect since the 
crop at that time had not yet been planted. Even allowing the benefit 
of an assumption that such a clause would be effective as against the 
grower, third parties without actual notice would not be affected 
nor could it be said that they had constructive notice as the contracts 
are not drafted in such form as to be recordable.** It may be possible, 
however, where the contract also gives the right of entry to inspect 
and harvest the crop if the grower is negligent, to reason out some 
type of license comparable to that of a mortgagee in the same position 
which could be converted into a valid lien by subsequent appropriate 
acts of the canner. 


(ad) The Canner Has Employed a Bailment Form of Contract 


Crop contracts sometimes include as a security measure a statement 
to the effect that title to the seed and title to the crop when it begins 
to grow shall be and remain in the canner.*’ Deciding that the seed was 





55 Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 N.W. 833 (1935). 

56 Although all contracts contemplate signature by the parties, no attempts are made 
to completely meet the other requirements of recordability, assuming that such instru- 
ments could be recorded if they were in proper form. 

57 A very small minority of the contracts contain these clauses. This is especially true 
in the case of peas. Some canners also insert a provision to the effect that while title to 
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the principle element of the crop and noting the emphasis placed on 
the title to the seed, some courts have held that the parties intended 
these instruments to be contracts of bailment, and in so doing have 
ignored the other vital elements that are necessary to produce a crop.®8 
Reasoning from these decisions, the growers’ claims would seem to be 
only for labor and services rendered.*® 

A more realistic attitude has been manifested by the Nebraska 
court which held a similar transaction to be an executory contract to 
sell with title passing only upon a separation and delivery of the crop 
to be sold.*° The Wisconsin court, in a dispute where the grower had 
signed a similar type of contract, stated that title to the crop was 
in the canner, but as the question of title was not an issue then before 
the court, such a statement should not be relied upon as representative 
of the court's opinion.*' The position of the court in other similar 
situations may be some indication of the path that it may follow.” 


(Ce) Conclusion 


The issue of whether the canner in Wisconsin has a security interest 
in the crop has not as yet been answered. Nor is there a definite answer 
as to what rights a canner may acquire by inserting in the contract 
a ‘‘bailment’’ type of clause. It is clear, however, that lien clauses in 
the contract will generally be ineffective as against both the grower 
and third parties. Therefore, probably the only method by which the 
canner may protect his interest where he has made advances under the 
contract, is to take a chattel mortgage on the crop after it is im esse. 
From the standpoint of convenience and expense, this method seems 
to be too cumbersome for general use and the canners, for reasons 
of their own, have not resorted to such measures. 


ADMINISTRATIVE REGULATION OF THE CANNER’S SOLVENCY 


Under previously existing law, the canner, when commencing oper- 
ations initially, was required to submit with his application for a 





the crop will remain in the canner, the grower will assume all risk of loss until the crop 
is delivered. These clauses appear to furnish additional strong evidence that the instru- 
ment is a contract to sell and not a contract of bailment. See Wis. Stats. (1945) $121.22. 

58 D. M. Ferry and Co. v. Forquer, 61 Mont. 336, 202 Pac. 193 (1921); D. M. Ferry and 
Co. v. Smith, 36 Ida. 67, 209 Pac. 1066, 29 A.L.R. 642 (1922); Gilbert v. Copeland, 22 
Ga. App. 753, 97 S.E. 231 (1918); Neilsen v. Woodruff, 133 Wash. 174, 233 Pac. 1, 29 
A.L.R. 647 (1925); Stewart v. Sculthrop, 25 Ont. Rep. 544 (1895). Cf, Washburn-Wilson 
Seed Co. v. Alexie et a/, 54 Ida. 727, 35 P. 2d 990 (1934). 

596 R.C.L. 994; Gilbert v. Copeland, 22 Ga. App. 753, 97 S.E. 251 (1918). 

6° Robinson v. Stricklen, 73 Neb. 242, 102 N.W. 479 (1905). 

6! Romey v. Rock County Sugar Co. 159 Wis. 552, 150 N.W. 981 (1915). 

* The case in note 55, supra, may be read to illustrate Wisconsin's position on mort- 
gages and sales where crop is not én esse. 




















May] NOTES AND COMMENTS 425 


license a financial statement. Each year thereafter he was required to 
submit an affidavit that all growers for the preceding year had been 
paid in full before another yearly license would be issued to him. 
Finding this method unsatisfactory, the Wisconsin Department of 
Agriculture began to require that the canner furnish a financial state- 
ment of the canner’s most recently completed fiscal year. If the financial 
statement was unsatisfactory, the canner could be required to provide 
a surety bond or to file with the Department an agreement providing 
for the ‘‘set aside’’ of a certain percentage of the processed produce 
in trust for the growers. Experience has shown, however, that if the 
canner was in such a serious position as to require a surety bond, in 
many cases the surety companies would regard him as a bad risk and 
refuse to bond him, and then the “‘set aside’’ agreement would have to 
be employed. 

The Department has on three occasions between the years 1940-46 
required that these provisions be met when the canner’s solvency was 
doubtful at the time that he applied for his license to operate. In 1947 
this plan was adopted by the Legislature and enacted into statutory 
form under Chapter 510, Laws of 1947 (Wis. Stats. [1947] §100.03). 


MIscELLANEOUS PROBLEMS OF CONTRACT CONSTRUCTION 


(a) The Canner May Set the Time for Harvesting 


Many of the Wisconsin contracts give to the canner a right to designate 
a certain time during which the crop is to be harvested and delivered. 
While the grower may be guilty of a breach of the contract if he re- 
fuses to perform when directed, the canner may not arbitrarily ex- 
ercise this power, but he must fairly use his honest judgment and specify 
such times as are consistent with the practices of good husbandry.* 
As a result, the period during which the harvesting is to commence 
and terminate will not be subject to an absolute canner fiat, but will 
be established generally by an agreement between the parties. 

The above mentioned clause coupled with other clauses allowing 
the canner to cancel the contract if sufficient acreage cannot be secured 
and to specify the method of planting would seem to confer upon the 
grower an implied right to insist that the canner in return will be 





83 This statement would include expressly or by implication almost all of the Wisconsin 
contracts. 


% Alveraz v. H. P. Garin Co. 127 Cal. App. 681, 16 P. 2d 683 (1932); Yeremian v. Tur- 
lock Dehydrating and Packing Co., Inc., 30 Cal. App. 2d 92, 85 P.2d 515 (1938); Smith v. 
Billings Sugar Co., 37 Mont. 128, 94 Pac. 839 (19085; Behling v. Rock County Sugar Co., 
187 Wis. 95, 203 N.W. 908 (1925); Empson Packing Co. v. Clawson, 43 Colo. 188, 95 
Pac. 546 (1908). 
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capable of expeditiously handling the crop at its maturity so that losses 
due to over-ripeness will be at a minimum. 


(6) Husbandry Requirements 


A large majority of the contracts examined include provisions di- 
recting the grower to observe certain precautions in planting and har- 
vesting the crop. The penalties for not complying with these directions 
are usually dockage on the weight of the crop or an option giving the 
canner the right to fix the price on the defective crop or to reject the 
part of the crop that is deemed unsuitable. In the absence of any such 
provisions, it will usually be assumed that the grower will maintain 
such standards of diligence as are consistent with good husbandry 
according to the customs and usages of the community. Consequently, 
when a contract expressly requires certain practices to be followed, 
they should be regarded as declaratory of the canner’s rights when the 
grower, through carelessness and neglect, offers to the canner a crop 
which is obviously unfit for the canner’s purposes and for which the 
grower demands full payment.® 

Some contracts carry this procedure through an additional step 
by giving the canner the right to enter the grower'’s fields if the grower 
is negligent and tend the crop until it is delivered, all at the grower’s 


expense. 


(c) Seed Warranties 


In almost every case, the grower obtains his seed from the canner. 
As in most sales, certain warranties, express or implied, are attached to 
the subject matter transferred. Thus the canner warrants that the seed 
sold or donated to the grower will be suitable for growing purposes un- 
less he stipulates in the contract to the contrary.®* The majority of the 
contracts state that the canner will use care in providing seed stock of 
high germinating quality, but that the canner does not warrant ex- 
pressly or impliedly the germination, purity or other qualities of the 
seed nor does he guarantee a crop. Such clauses will not protect the 
canner where the seed furnished is shown to be defective as a result of 
his negligence, but on absence of such a showing, the canner will be 





5 This, in essence, was the court’s opinion in Hogue-Kellogg Co. v. Baker, 47 Cal. 
App. 247, 190 Pac. 493 (1920) where the grower objected to a certain clause in the con- 
tract giving the buyer an option to cancel the contract if the seller did not deliver within 
the time limit, claiming the mutuality of contract was destroyed. 

6 Shaw v. Smith, 45 Kans. 334, 25 Pac. 886, 11 L.R.A. 68 (1891); Moorhead v. Min- 
neapolis Seed Co., 139 Minn. 11, 165 N.W. 484, 1918C L.R.A. 391 (1917). See also Ross v. 
Northrup, King and Co., 156 Wis. 327, 144 N.W. 1124 (1914); Keeney v. Clark, 186 Wis. 
499, 202 N.W. 466 (1925). 
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protected if the grower fails to realize a crop as a result of defective 
seed. 


(d) The Grower's Right of Entry 

The canner, by requiring that the grower use a certain amount of 
care in producing a suitable crop, appears by implication to covenant 
that once the crop is delivered to him, he will be correspondingly dil- 
igent in processing the crop. As a certain measure of protection, the 
grower should be accorded the right to enter upon the canner’s premises 
to observe the methods employed by the canner, especially as to sam- 
pling, and the contract should so provide. That the present contracts 
have omitted this consideration is apparently an oversight since the 
canners have generally displayed a willingness to comply with the 
grower’s requests and this is especially noticeable in the grading of 
peas where, in many cases, this function is performed by men made 
available by the Department of Agriculture, the expense being defrayed 
by the canner. 


Factors TO BE CONSIDERED IN THE DRAFTING OF CANNER-GROWER 
CoNnTRACTS 


1. Have the parties and their relation to each other been designated 
in the contract? 

2. Has the canner agreed to purchase and the grower agreed to plant, 
cultivate, harvest and deliver the crop? 

3. Has the crop acreage been accurately described? 

4. Has a schedule of prices to be paid for the crop or crops been in- 
cluded? 2 

5. Have the terms of payment for the crop, with whatever deductions 
that will be made, been mentioned? 

6. Has time been made of the essence? 

7. May the canner or his agent enter upon the grower’s fields to in- 
spect the progress of the crop? 

8. May the grower enter the premises of the canner to inspect the 
methods and results of weighing and grading? 

9. Have the canner and grower both agreed to observe specified stan- 
dards of conduct in carrying out their contractual obligations? 

10. Does title to the crop pass at a specified time or upon the per- 
formance of certain, designated acts? 
11. Has the grower the right to assign the contract or any interest 

arising thereunder only with the express knowledge and per- 
mission of the canner? 
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12. Has a canner ‘‘emergency clause’’ been included? 

13. Has a grower ‘‘emergency clause’’ been included? 

14. Has the contract been signed by the grower and the person owning 
the land upon which the crop is to be grown, if they are not the 


same? 
15. Has the contract been signed by the canner or his agent? 


Rosert F. Wrzosex 

















MODEL PROBATE CODE AND WISCONSIN 
PROBATE LAW—FOREWORD 


This article and the comments following are presented in symposium 
style to stimulate discussion as to possible changes in Wisconsin 
probate statutes. Prof. Simes’s article was submitted to experienced 
probate practitioners and judges for their comments on his sugges- 
tions, in the light of their working experience under the Wisconsin 
statutory scheme. By this method, the Review hopes to present the 
major operating difficulties under present statutes and some suggested 
solutions. The Review will welcome further comments from its readers 
whether they be in support of, opposed to, or supplementary to the 
views expressed in the comments published here. 

Tue Eprtors 





THE MODEL PROBATE CODE AND WISCONSIN 
PROBATE LAWS* 


Lewis M. Simes 


As a critique of Wisconsin probate legislation, this paper was 
prepared by request. No one can know quite as much about any given 
body of law as the persons who see it work, who practice it, or who 
administer it from the bench. My observations concerning Wisconsin 
law are made without the benefit of this insight. Their chief merit 
lies in the fact that, having studied the probate laws of many states, 
I may be able to view those of Wisconsin in a detached way. Like the 
traveler from Europe who spends six weeks in America and writes a 
book on American institutions, I may be able to contribute something 
even though my knowledge is imperfect, because I am looking from 
the outside. 

On October 29, 1946, the Section of Real Property, Probate and 
Trust Law of the American Bar Association, at its annual meeting 
at Atlantic City, New Jersey, unanimously approved a Model Probate 
Code, which had previously been drafted by one of its committees. It is 
this Model Probate Code which furnishes the subject matter for this 
paper. The discussion which follows will be divided into three parts: 
first, the steps by which the Model Probate Code came into being 





*This paper is based on an address delivered by the author on December 5, 1946, at 
Milwaukee, Wisconsin, at a meeting of the Wisconsin County Judges. See, a/so, an article 
by the author on ‘“The Model Probate Code—An Achievement in Cooperative Research,”’ 
published in the Journal of the American Judicature Society, Volume 29, p. 71 (1945). 
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will be summarized; second, important features of the Code itself will 
be discussed; and, third, suggestions will be made concerning the use 
of this Code as a model for Wisconsin legislation. 


I 


In February, 1940, there appeared in the American Judicature Society 
Journal an article by Professor Thomas E. Atkinson, author of the 
well-known treatise on Wills, entitled, “‘Wanted—A Model Probate 
Code.’’! In this article he advocated the drafting of a code by some 
competent body or institution, which would serve as a guide or 
model for legislators interested in reforming probate statutes. He 
specifically suggested that the Section of Real Property, Probate and 
Trust Law of the American Bar Association might sponsor the prepa- 
ration of such a code. Accordingly, at the next meeting of the American 
Bar Association the following September, a committee was appointed, 
with Mr. R. G. Patton, of Minneapolis, as chairman, and with Pro- 
fessor Atkinson as one of the members, to initiate the preparation of 
a Model Probate Code. A tentative outline of a code was accordingly 
worked out, and steps were taken to appoint advisory committeemen 
in each of the states. 

At this point it became apparent that the aid of some research 
organization was necessary to complete the task. Accordingly, in the 
fall of 1943, a plan was adopted whereby the research staff of the Uni- 
versity of Michigan Law School should participate in the necessary 
research and drafting. At this time I became a member of the com- 
mittee; and in the dual capacity of director of legal research at the 
University of Michigan and member of the American Bar Association 
Committee on Model Probate Code, I took charge of the preliminary 
research and drafting. In general, our procedure was as follows. All 
the probate statutes of the various states were read and classified, and 
a card index of this classification was made. In the case of thirteen of 
these states, whose probate laws were considered as particularly 
important or typical, we had the sections of the statutes actually 
copied on cards. Wisconsin was one of those states. We used whatever 
was the most efficient and inexpensive method of putting these statutes 
on cards. In the case of Wisconsin, we had the probate laws photo- 
stated and then cut them up and pasted the sections on cards. In the 
case of California, inexpensive printed editions of the{Code were 
available, and we secured two of these and cut them up. In the case 
of the New York statutes, they were typed on cards. The advantage 
of this method was, of course, that in studying a particular topic, 





123 J. Am. Jud. Soc. 183 (1940). 
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such as inventory and appraisal, or claims, or will contest, we could 
pull all the cards on that subject and study them much more con- 
veniently than would be possible with thirteen volumes of statutes. 
Miss Elizabeth Durfee, a member of the Michigan bar, served as 
research assistant for most of the period of our labors. She prepared 
memoranda, summarizing and analyzing statutes and cases on any 
subject on which we might be working. For over a year I also had 
the help of Mr. Paul Basye, who was then research associate at the 
University of Michigan, and who has since become associated with 
one of the leading law firms of San Francisco as a probate expert. 
Professor Atkinson also spent one summer at Ann Arbor, and devoted 
his entire time to drafting parts of the Model Code. After my assistant 
prepared the memorandum of authorities on a given subject, I or 
Mr. Basye or Professor Atkinson would prepare a preliminary draft 
of a statute. Then a conference would be held, sometimes lasting several 
days, in which a subcommittee on drafting would consider these 
preliminary drafts. The subcommittee consisted of the chairman, Mr. 
R. G. Patton, Messrs. Atkinson and Basye, and myself. The pre- 
liminary drafts were, also, mimeographed and sent out to various 
experts throughout the United States to secure their criticisms. At 
the annual meetings of the American Bar Association, a meeting of 
the entire committee on Model Probate Code was usually called. This 
committee eventually consisted of nine members. Some of the most 
important problems confronting the committee were sometimes pre- 
sented at meetings of the Probate Division of the Association and 
discussions from the floor were encouraged. Some ten tentative drafts 
were mimeographed or typed and sent out for criticism by a select 
group of persons. The drafts were then revised in the light of criticisms 
received. At the annual meeting of the American Bar Association in 
December, 1945, the committee reported the completed Code. There- 
after, it was printed with the comments of the committee and dis- 
tributed to all members of the Section.? Finally, as I indicated in the 
beginning, it was formally approved by the Section at the annual 
meeting in 1946. 





2 Mopet Prosate Cope (1946). This edition, prepared for the Real Property, Probate 
and Trust Law Section, is now exhausted. The Model Probate Code is now available in 
a volume of the Michigan Legal Studies entitled, Problems in Probate Law Including a Model 
Probate Code (1946). This volume includes five monographs on probate law by Paul E. 
Basye and the author of this paper. 

Discussions of the Model Probate Code are found in Niles, Model Probate Code and 
Monographs on Probate Law: A Review, 45 Micu. L. Rev. 321 (1947); Tweyffort, The Model 
Probate Code, 22 N.Y.U.L. Quar. Rev. 63 (1947); Rheinstein, The Model Probate Code: A 
Critique, 48 Columbia 534 (1948). 
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II 


What is the content of the Code? It consists of 260 sections and 
five principal subdivisions. Before discussing these subdivisions one 
by one, a few observations should be made as to the character of the 
task as a whole. First, it is a model code, not a uniform act. That is 
to say, the draftsmen did not desire uniformity as such. They expected 
each state which adopted any part of it to fit the Code into the par- 
ticular judicial organization involved. It is regarded as a well to 
draw from, not a pattern for regimentation. Hence, in a number of 
instances alternative forms of legislation were suggested in comment so 
that a legislative committee could choose the form best adapted to its 
needs. Wherever the Commissioners on Uniform State Laws of the 
American Bar Association had drawn model or uniform acts, these 
were incorporated in the Model Code. The scope of the Model Code 
was pretty much limited to the law of intestate succession, wills, ad- 
ministration of decedents’ estates and the administration of estates 
under guardianship. Such matters as testamentary trusts, commit- 
ment of insane, and the handling of juvenile delinquents were not 
included. However, the Code was so developed that any legislature 
which desires to do so may easily add sections on these subjects. Fur- 
thermore, there is no separate section on fiduciaries in general. De- 
cedents’ estates are dealt with in one section and guardianship in 
another. The committee felt that an attempt to cover both guardians 
and executors under the general head of fiduciaries was not conducive 
to clarity or precision in legislation. Instead, at any point in the 
guardianship provisions where the rule was identical with the law 
of decedents’ estates, the section in the part on guardianship incor- 
porated the earlier section by specific reference. 

The five parts of the Model Code are entitled as follows: Part I. 
General Provisions; Part II. Intestate Succession and Wills; Part III. 
Administration of Decedents’ Estates; Part IV. Guardianship; Part 
V. Ancillary Administration. 

One of the most important aspects of the entire Code is embodied 
in the proposition that the probate court is to be a part of, or co- 
ordinate with, the trial court of general jurisdiction. In a large num- 
ber of our states the court having probate jurisdiction is in many 
respects an inferior court. Appeal is not to the supreme court, but to 
the trial court of general jurisdiction, and ordinarily the appeal is 
by a trial de novo. The judges are not required to be members of the bar. 
They do not receive salaries comparable to those received by judges 
of the trial court of general jurisdiction. In some states they do not 
have the same power over their own judgments and decrees as is 
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given to the judge in the trial court of general jurisdiction. The idea 
seems to have been that a cheap court for probate business will be 
provided; decisions will be made speedily and with few formalities; 
but since the quality of the product may not be particularly good, a 
litigant who is dissatisfied may have it all done over in the circuit 
or district court. All this seems wasteful and inefficient in the extreme. 
Considering the enormous wealth which is distributed by the decrees 
of probate courts, and the complicated problems of will construction 
with which such courts are confronted, it is clear that the probate 
judge and the probate court are as important as the trial judge and the 
trial court. The Model Code provides that probate jurisdiction shall 
be one function of the trial court of general jurisdiction just as crimi- 
nal jurisdiction or equity jurisdiction. In case any state prefers a sepa- 
rate probate court, alternative provisions have been prepared to 
accomplish that objective. But it is provided that any such court 
would be coordinate with the trial court of general jurisdiction and 
appeals would lie to the supreme court or other appellate tribunal. 

It may be asked, how can this plan be worked out in less populous 
counties? Can each of such counties afford to pay the same salary to 
the probate judge as is paid to the circuit judge? And even if that is 
provided for, will there not be so few lawyers in some counties that 
no one will be found to take the job? It seems to me the answer to these 
objections is that the probate jurisdiction should be given to the 
circuit judge. In my early experience as a lawyer I practiced in Mon- 
tana, which has a judicial organization similar to that of California, 
where the trial judge has probate jurisdiction. In Montana, the 
district judge sits in each of the county seats of the several counties 
composing the district. In each of these counties there is a clerk of 
court, and records are kept at each county seat. The clerk of court has 
some judicial powers with respect to more or less routine probate 
matters. Thus, no difficulty is experienced by the fact that the judge 
may be holding court in one part of the district and a probate matter 
may demand attention in another part. Moreover, in sparsely popu- 
lated areas, this system results in fewer judicial officers and probably 
some saving in expense. This is the sort of system provided by the 
Model Probate Code. It also provides that judges must be members 
of the bar with at least five years’ experience. The number five is 
bracketed, indicating that it may be modified to suit local needs; and 
it is suggested in comment that in inaugurating this system it might be 
desirable to provide that persons who had formerly held office as 
probate judges would be qualified for the office even though not 
members of the bar. 
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Another important feature of Part I of the Code has to do with 
appeals. As has already been indicated, appeals are to the court which 
hears appeals from the trial court of general jurisdiction. They are 
in the nature of equity appeals. One important feature of the section 
on appeals is that most matters can be considered in a single appeal, 
namely the appeal from the decree of final distribution. Commonly stat- 
utes provide that one may appeal from any final order. In a suit at law 
or in equity it is not particularly difficult to determine what is a final 
order, and most of the orders in the course of the suit are not final 
orders. But in a probate proceeding, most of the orders can be classed 
as final orders and are therefore appealable. The result is that the 
litigant may have ten or a dozen appeals in the course of a complete 
probate proceeding, with a resulting delay and expense. The Model 
Code provides that, with the exception of the order admitting or 
denying probate of a will or the order appointing or refusing to appoint 
a personal representative, the court may in its discretion order the 
appeal on any given order stayed and heard with the appeal from the 
decree of final distribution. It is also provided that an appellant may 
elect to have all matters heard with the appeal for final distribution 
except appeals from the two types of orders already referred to as 
excepted. 

One other feature of Part I should be mentioned. It expressly pro- 
vides for the rule-making power. Rules of court may be made by the 
supreme court, either on its own motion or on the recommendation 
of the majority of the judges exercising probate jurisdiction; rules 
may also be made by each judge sitting in probate, either for the 
procedure in his court in general or for any particular case. 

Part II deals with Intestate Succession and Wills. The surviving 
spouse is given at least one-half of the net estate. Inheritance is per- 
mitted as far as issue of grandparents. Beyond that, the property 
passes to the state, as ultimate heir. 

Dower and curtesy are abolished. It would seem that these devices 
to protect the surviving spouse have outlived their usefulness. Wealth 
is more likely to consist in personalty than in land today. A life 
income in one-third of a husband's real estate does not provide satis- 
factorily for a surviving wife and merely serves to tie up titles. The 
Code makes liberal provision for the surviving spouse to elect to take 
against the will. Two alternative provisions are offered, one for juris- 
dictions in which large estates will rarely be dealt with, and another, 
following in general the New York election statute, designed to handle 
estates of considerable size. 

The pretermitted heir statute is much more limited than that 
found in most states. A child born to the testator may take an intestate 
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share against a will in which no provision was made for him only if 
either (1) he was born after the will was made or (2) he was believed 
to be dead when the will was made. Even then a child born after the 
making of the will can take nothing if the testator had one or more 
children, known to him to be living when he made his will, and gave 
substantially all his estate to his surviving spouse. 

The provisions for the execution of wills follow the Model Execution 
of Wills Act promulgated by the Commissioners on Uniform State Laws. 

Part III on Administration of Decedents’ Estates may fairly be said 
to be the heart of the Code. A draft of this subdivision was first pre- 
pared and other parts were built around it. Indeed, the committee 
proceeded on the assumption that its most important task was to 
provide an adequate and up-to-date procedure for the administration 
of dedecents’ estates. 

First, I wish to consider various provisions designed to make the 
probate proceeding final and conclusive. As a matter of judicial decision 
in most states it is clear that a probate proceeding is in rem.* It is also 
the weight of authority that it is one proceeding from the filing of the 
first papers to the ultimate discharge of the personal representative.‘ 
We wished to be perfectly sure of these propositions, however, as we 
regarded them as fundamental. Hence they were expressly declared in 
the Code. Section 62 provides as follows: ‘‘The administration of the 
estate of a decedent from the filing of the petition for probate and 
administration until the decree of final distribution and the discharge 
of the last personal representative shall be considered as one proceed- 
ing for purposes of jurisdiction. Such entire proceeding is a proceeding 
in rem.’’ This means that, given reasonable notice at the initiation of 
the proceeding to probate an estate, all persons are bound, and any 
later failure to give notice as provided by law is merely error and not 
jurisdictional. It is believed that such a statute will make for cer- 
tainty of titles and will not in fact prejudice interested parties, since 
ample provision for notice is made throughout the Code. For example, 
a provision requires written notice of all important steps in the pro- 
bate proceeding if requested in writing by an interested party. 

One important departure from the traditional view of a probate 
proceeding is that the decrees may bind the person whose estate is 
being administered even though he is in fact still alive. The Supreme 
Court of the United States, in the case of Scott v. McNeal,® has held 





J tw Simzs anD Basyz, Prosiems 1n Propate Law (1946) 491-504, and cases therein 
cited. 


* Michigan Trust Company v. Ferry, 228 U.S. 346, 33 S.Ct. 550 57 L.Ed. 867;(1912); 
Snags AND Basyz, Prosiems in Prosate Law (1946) 506-510, and cases therein|cited. 


5154 U.S. 34, 14 S.Ct. 1108 38 L.Ed. 897 (1894). 
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that the ordinary probate proceeding does not bind the supposed de- 
cedent if he is in fact alive, because as to him the proceeding is not 
due process; he is not a party and cannot be a party, and no notice to 
him is given. But if the presumed decedent is given reasonable notice, 
then it is conceded that he might be bound.*® This is what the Model 
Probate Code attempts to do. If there is any doubt about the death 
of the person whose estate is to be administered, the published notices 
run ‘‘To all persons interested in the Estate of John Doe, deceased, 
and to the said John Doe, if he be not deceased.’’ Then search for the 
alleged decedent is ordered to be made in such manner as the court 
may direct, including any or all of the following: (a) By inserting a 
notice in periodicals asking for knowledge of the whereabouts of 
the alleged decedent; (b) by notifying officers and public welfare 
agencies of the disappearance of the alleged decedent; (c) by engaging 
the services of an investigating agency. A copy of the notice of hear- 
ing on the first petition is also sent by registered mail to the last 
known residence of the alleged decedent. If the search as ordered by 
the court is found to be made and the registered notice is sent, then 
the proceeding is binding on the presumed decedent even though he 
is alive. But though it is binding, that does not prevent him from 
coming into the proceeding and asking that it be set aside. In fact, 
in many instances he can do so. The statutes referred to merely mean 
that the court does have jurisdiction to find that the person is dead, 
and that if the court so finds, the proceeding is not wholly void. 

One of the first things which the committee had to determine in 
drafting this part of the Code was this: Should notice be required in 
all cases to initiate probate proceedings? Or should we follow the 
practice in nearly half the states, and that which still obtains in 
England, of initiating probate without notice if no one desires to 
contest? We followed the latter group of jurisdictions. Although the 
Model Probate Code provides for the initiation of administration 
without notice, it is also provided that notice of the appointment of 
the personal representative be made promptly thereafter. Moreover, 
the court may in its discretion in all cases require notice before the 
first hearing, and if an interested party has previously filed a request 
for notice, then, unless the court otherwise orders, he must receive 
it. This system permits a very speedy and inexpensive administration 
in cases where nobody desires to contest anything, and interested 
parties merely seek a distribution of the estate in an orderly way. 

One problem which often confronts the courts arises when a will 
is discovered long after a decedent's estate has been administered, and 





§ Cunnius v. Reading School District, 198 U.S. 458, 25 S.Ct. 721 (1905). 
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is presented for probate. It would seem that the finding that the 
decedent died intestate is res adjudicata and precludes any subsequent 
production of a will; or if one will has already been probated, it would 
seem that the order admitting it to probate determined that it was 
the last will. The Supreme Court of Wisconsin once held substantially 
that,’ but other courts have held otherwise.* Sometimes, where there 
is a statutory limit on the time within which a will contest may be 
commenced, it is held that the production of a later will is not a contest 
within the meaning of the statute.® This produces a most unsatis- 
factory situation, since it can never be told just when the estate is 
finally settled or when it may be reopened on the production of a 
new will. The Model Probate Code provides that the offering of a 
later will for probate is a contest. Moreover, time limits for probate 
or administration are fixed by the Code. A will must be presented for 
probate within five years, and is ineffective for any purpose unless 
probated within that time. Administration of an estate as intestate 
must be commenced within five years. Moreover, all debts are barred 
within five years if there is no administration. The question then is: 
how is the title to the estate determined if this five-year period goes 
by without any proceeding? The answer is: a proceeding for the 
determination of heirship may be brought. The will cannot be pro- 
bated, since the statute of limitation has run; thus, the estate must 
pass by intestacy; hence, a simple proceeding to determine heirship 
is the solution. 

Another provision of importance is the adjudicated compromise 
statute, whereby it is possible to determine any dispute as to the 
meaning or effect of the will or as to a number or other matters, to 
bind unborn or unascertained persons who will be represented by 
guardians appointed by the court, and to effectuate the compromise by 
a decree of the court. 

A simple summary proceeding for the enforcement of the bond of 
the executor or administrator is provided in the Model Code, based 
on the Federal Bankruptcy Statute. It is not necessary to bring a 
separate proceeding on the bond, but the probate court may summarily 
determine liability as a part of the administration proceeding, on ade- 
quate notice to interested parties. 

The matter of contingent claims is dealt with in some detail. All 
claims must be filed within the non-claim period or they will be 





7 Simpson v. Cornish, 196 Wis. 125, 218 N.W. 193 (1928). 


8 See cases and statutes collected in statutory notes to the Mopgt Prosarts Cong, Simes 
and Basye, Problems in Probate Law (1946) 275. See, also, notes in 107 A.L.R. 249 and 157 
A.L.R. 1351. 


® See note 8, supra. 
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barred. If so filed, three alternative methods of payment are provided: 
(1) the creditor and personal representative may, by agreement, 
compromise or arbitration, determine a value which, if approved by 
the court, is paid at once; (2) the court may order the personal repre- 
sentative to retain in his hands sufficient funds to pay the claim when 
it becomes absolute; or (3) distribution may be made to the distributees 
as if there were no such claim and the distributees are then liable to 
the extent of assets received, if the claim matures. 

One of the objectives of the Model Probate Code is speed in the 
administration of an estate. In this connection a survey of the more 
important time limitations fixed by the Code is pertinent. Notice of 
the appointment of the personal representative would be by publi- 
cation once in each week for three weeks. Notice to creditors which 
starts the non-claim statute running is a part of the same notice, thus 
saving expense as well as time. Inventory and appraisal are to be 
filed within two months after the appointment of the personal repre- 
sentative. The non-claim period is four months. Election by a sur- 
viving spouse must take place within one month after the expiration 
of the non-claim period. Barring exceptional circumstances, the estate 
is to be closed nine months after the filing of the petition for the 
appointment of the personal representative. 

No discussion of Part III of the Model Code would be adequate 
without some reference to provisions for dispensing with adminis- 
stration. There are three of these. The first applies in a case where the 
estate does not exceed $1,000 in value and no judicial proceeding is 
desired. If thirty days after the death of the decedent no petition for 
probate or administration has been filed, a distributee is enabled to 
collect debts owed to the estate or to receive property belonging to 
the estate without administration on following the procedure set out. 
The second provision calls for a judicial determination that no ad- 
ministration is necessary and applies to estates which do not exceed 
$2,500 in value where there is a surviving spouse or minor children 
and the entire estate can be assigned as a family allowance. Obvi- 
ously, since in this case, there is no estate which creditors can reach, 
no notice to creditors or related steps in administration are necessary. 
The third provision calls for a summary administration where the 
estate is only sufficient to pay preferred claims, and general creditors 
cannot share in the distribution. It is believed that, in these three 
situations, even the simplified procedure set out for decedents’ estates 
generally, is unnecessary; and that to dispense with administration 
as provided in the Code will further reduce expense and expedite the 
distribution of estates. 
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Part IV of the Model Code deals with Guardianship. It consists of 
two subdivisions. The first of these covers general provisions on the 
subject; the second consists of the Uniform Veterans Guardianship 
Act. While in the main an effort was made to apply the same rule to 
a non-veteran’s guardianship as to that of a veteran, that principle was 
subject to important limitations. First, the Uniform Veterans Guard- 
ianship Act does not purport to be complete, but relies on an existing 
guardianship law to which it is assumed to be a supplement. Further- 
more, the securing of appointments as guardian of veterans may well 
become a racket, and definite provisions should be and are inserted 
in the Veterans Act to prevent that; but such a racket is most unlikely 
to arise in the case of other guardianships, and fewer safeguards are 
necessary. 

In some states there are separate provisions for the guardianship of 
infants and of persons of unsound mind; in others still further sub- 
divisions are made, some dealing with guardianships of habitual 
drunkards or drug addicts, and still others with guardianships of 
spendthrifts. While an occasional differentiation is necessary, it is 
believed that much confusion and unnecessary repetition is avoided 
by making one set of provisions dealing with incompetent persons, 
included in which are provisions for all of these classes. An incom- 
petent is defined by the Code as any person who is ‘‘(1) under the age 
of majority; or (2) incapable by reason of insanity, mental illness, 
imbecility, idiocy, senility, habitual drunkenness, excessive use of 
drugs, or other incapacity, of either managing his property or caring 
for himself or both.”’ 

Under the Model Code, guardianships (other than guardianships 
ad litem) are statutory, and chancery and common law guardianships 
do not exist. Thus a general guardianship can arise only under the 
provisions of the Code. This does not, however, eliminate common 
law rules as to the custody of minors, which are entirely distinct from 
the law of guardianship. 

Part V of the Model Code, dealing with Ancillary Administration, 
consists entirely of legislation prepared by the Commissioners on 
Uniform State Laws. Hence, any discussion of it will be omitted. 


Ill 


How can the Model Probate Code be used to improve legislation 
in Wisconsin? At the outset, I think it may be conceded that, on the 
whole, Wisconsin has an excellent body of probate statutes. I would 
not advocate sweeping it aside in toto and substituting the Model 
Probate Code; and I am sure that the Wisconsin bar would agree with 
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me in that conclusion. In some particulars, however, the Model Code 
would, I believe, provide a pattern for improvements. Without making 
any attempt to present a critique of Wisconsin probate law as a whole, 
therefore, I should like to offer a few specific suggestions by way of 
illustrating what might be done. 

In so far as the general scheme of the Model Code gives probate 
jurisdiction to the trial court, I question whether it would be either 
feasible or desirable for Wisconsin to follow it. Indeed, it is doubtful 
whether this could be accomplished without a constitutional amend- 
ment.'° Already, county courts, in a large majority of counties, are 
on a par with the circuit courts in one important particular, namely, 
that appeals lie directly to the supreme court.'! While the county 
court has been described as an inferior court,!? I doubt whether it 
retains today very many marks of inferiority. In a majority of counties 
the county judge must be an attorney.'* The county court is a court 
of record.'* There is a presumption in favor of the validity of its 
decrees. '® If any further steps are necessary to make the county court 
coordinate with the circuit court in so far as its probate jurisdiction 
is concerned, those steps should be taken. If salaries are not com- 
parable to those of circuit judges, then they should be raised. But 
with the existing court organization of Wisconsin, I would hesitate 
to propose a complete consolidation of the probate with the general 
trial court jurisdiction. 

As to the matter of dower, and so-called curtesy, I feel that some- 
thing would be gained from following the Model Probate Code. As I 
understand it, curtesy in Wisconsin is nothing more than a distributive 
share accruing at death.'* If so, why not make it a share accruing by 





10 Wis. Constitution, Art. VII, Sec. 2. ‘‘The judicial power of this state, both as to 
matters of law and equity, shall be vested in a supreme court, circuit courts, courts of 
probate, and in justices of the peace. The legislature may also best such jurisdiction as 
shall be deemed necessary in municipal courts and shall have power to establish inferior 
courts in the several counties with limited civil and criminal jurisdiction. . . ." 

Sec. 14. ‘“There shall be chosen in each county by the qualified electors thereof, a 
judge of probate, who shall hold his office for two years and until his succession shall be 
elected and qualified, and whose jurisdiction, powers and duties shall be prescribed by 
law. Provided, however, that the legislature shall have power to abolish the office of 
judge of probate in any county, and to confer probate powers upon such inferior courts 
as may be established in said county."’ 

1 Wis. Stat. (1945) § 274.09, 324.01. Appeals to the supreme court are permitted in 
counties having a population over 15,000. 

12 In re Farm Drainage District No. 1, Waupaca County, 232 Wis. 455 at 459 (1939); 
and see note 10, supra. 

18 Wis. Stat. (1945) § 253.02. This is required in all counties except those having a 
population less than 14,000. 


14 Wis. Stat. (1945) § 253.08. 
18 Wis. Stat. (1945) § 253.21. 
16 Wis. Stat. (1945) § 233.23 as modified by Wis. Laws (1947) c. 371. 
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descent? Moreover, it seems to me that it is desirable to provide the 
same interest for a wife in a husband's estate as the husband receives 
in the wife’s estate.'” Besides, I think that real and personal property 
should descend and be distributed in exactly the same way and to the 
same persons.'® Since dower and curtesy are limited to real property, 
their existence tends to perpetuate an artificial differentiation between 
real and personal estate. 

There are some features of the pretermitted heir statute of the Model 
Probate Code which might well furnish the basis of a change in 
Wisconsin legislation on this subject.'® As to a child in being when 
the will is made, the Model Code permits such child to take an in- 
testate share, when he is unprovided for in the will, only if the child 
was believed to be dead. Most statutes, like the Wisconsin statute, 
allow the child to take whenever the omission was by accident or 
mistake. It is difficult to see why such a statute is needed for any 
mistake other than one as to the death of the omitted child. The 
Model Probate Code, in its provision with respect to a child born 
after the making of the will, states one important exception not 
found in the Wisconsin statute. If the testator had one or more living 
children when the will was made and gave substantially all his estate 
to his wife, an afterborn child would not take the share of a preter- 
mitted heir. Possibly this same result might be implied from the 
provision in the Wisconsin statute excepting the case where ‘‘it shall 
be apparent from the will that it was the intention of the testator that 
no provision should be made for such child.’’ But the specific excep- 
tion found in the Model Code would appear to be preferable. The 
Wisconsin statute, moreover, has no provision for the case of a child 
adopted after the making of the will, such as is found in the Model 
Code. 


17 As to dower, see Wis. Stat. (1945) § 233.01. 

18 Compare the general rules of descent stated in § 22 of the Mopgt Prosats Copg with 
Wis. Stat. (1945) §§ 237.01 and 318.01. 

19 The provision of the Mopgt Prosats Cops is as follows: 

“*§ 41. Pretermitted children. 

(a) Children born or adopted after will made. When a testator fails to provide in his will 
for any of his children born or adopted after the making of his last will, such child, 
whether born before or after the testator’s death, shall receive a share in the estate of 
the testator equal in value to that which he would have received if the testator had 
died intestate, unless it appears from the will that such omission was intentional, or 
unless when the will was executed the testator had one or more children known to him 
to be living and devised substantially all his estate to his surviving spouse. 

“*(b) Chi believed to be dead when will made. lf, at the time of the making of his will, 
the testator believes any of his children to be dead, and fails to provide for such child in 
his will, the child shall receive a share in the estate of the testator equal in value to that 
which he would have received if the testator had died intestate, unless it appears from 
the will or from other evidence that the testator would not have devised anything to 
such child had he known that the child was alive."’ 

Compare Wis. Stat. (1945) §§ 238.10 and 238.11. 
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Coming now to the matter of procedure for probate and adminis- 
tration, this basic question at once arises: Should Wisconsin follow the 
Model Probate Code in permitting uncontested probate or adminis- 
tration without notice? As has already been indicated, a little more 
than half the states require notice to initiate all proceedings to probate 
a will or to administer a decedent's estate, and the rest permit an 
uncontested probate or administration without notice. Wisconsin 
may be classified with the states which require notice.?° While I 
believe that, as an original proposition, the better argument is in 
favor of the administration without notice, it is a close question 
whether it is desirable to change over after the bench and bar have 
become accustomed to the notice system. In favor of administration 
without notice, it may be said that this saves expense and makes for 
speed; that in the vast majority of cases there is no dispute, and all 
that is desired is an administrative, not a judicial performance. More- 
over, if notice is desired for any good reason, it can be secured; indeed, 
the official comment to the Model Probate Code also points out that 
any court might adopt as a rule of court the proposition that notice 
be required to initiate a proceeding to administer an estate. In favor of 
a requirement of notice in all cases, it may be said that people who 
are accustomed to notice are likely to be shocked at anything else, 
and that the requirement of notice accords with the basic theory of a 
judicial proceeding in Anglo-American law. 

If Wisconsin desires to take a forward step in probate jurisdiction, it 
might enact the Model Probate Code provisions by which the court 
acquires jurisdiction over the presumed decedent in an ordinary ad- 
ministration.?! It is true, Wisconsin has enacted the ‘‘Uniform Absence 
as Evidence of Death and Absentee’s Property Act,’’? and that legis- 
lation, in part, takes care of the problem here considered. But the 
sections I am suggesting go farther, in that they give the probate 
court jurisdiction over the estate of a person who is in fact alive. 

It is desirable to have a synchronized set of statutes providing for 
a time limitation for the administration of an estate, for the probate 
of a will, and for the collection of claims against an unadministered 
estate. The Model Probate Code fixes a term of five years for each of 
these.** Wisconsin places a six-year limitation upon an action against 
a decedent's estate, unless probate shall have been commenced within 





2° Notice is required unless waived by interested parties. Wis. Stat. (1945) §§ 310.04, 
310.05 and 311.03. 

*1 Model Probate Code §§ 69, 70 and 71. See, also, § 81. 

2% Wis. Stat. (1945) §§ 268.22 to 268.34, as amended by Wis. Laws (1947) c. 506, § 4. 


23 Model Probate Code, §§ 83 and 135 (d). 
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six years after his death;** but there does not appear to be specific 
statutory limits as to the other two matters. If this step were taken, 
the Wisconsin statute for the determination of heirship would need 
to be modified and broadened.*® 

One feature of the Model Code which could well be considered by 
Wisconsin legislators is the provision for an adjudicate compromise of 
a will contest or other dispute.?* While it is true courts have sometimes 
recognized the efficacy of such compromises even in the absence of 
statute, it is difficult to see how unborn or unascertained persons 
could be bound without legislation. Moreoever, some Wisconsin case 
law might limit the possibilities of compromises in the absence of 
statute.?’ 

No part of the Model Probate Code is more important than its 
provisions for dispensing with administration. It is true Wisconsin 
has some useful statutes on this subject.?* One of them provides for 
the summary settlement of small estates. Another provides a method 
for collecting wage claims when the employee dies. There is no 
reason why this second provision should not follow the pattern of 
the Model Code and be extended to a variety of other claims. Indeed, 
the three provisions of the Model Code which dispense with adminis- 
tration could well provide the basis for amendments to the correspond- 
ing Wisconsin legislation. 

In conclusion, as I have indicated, if Wisconsin legislators are to 
make use of the Model Probate Code, it should be done on the basis of 
amendment rather than complete substitution. A committee of repre- 
sentative lawyers and probate judges might well make a comparative 
study of the Model Probate Code and the Wisconsin probate statutes, 
point by point, determining in what particulars the latter might be 
improved by adopting the corresponding Model Code sections in 
whole or in part. In making this study, it should, of course, be recog- 
nized that the Wisconsin probate laws constitute an organic whole 
and that any change should be made as a part of a working system of 
laws, not as an isolated provision. It should also be recognized that 
innovation has no value in and of itself and that a legislative device 
which has worked well for many years may be retained even though 
it is not entirely logical. On the other hand, we must also remember 





* Wis. Stat. (1945) § 330.19. See, also, Wis. Stat. (1945) § 316.01. 

% Wis. Stat. (1945) §§ 315.01 to 315.06; § 237.09. 

26 Model Probate Code §§ 93, 94 and 95. 

*7 See McKenney v. Minahan, 119 Wis. 651 97 N.W. 489 (1903). But compare Estate of 
Kuntz, 196 Wis. 344 220 N.W. 206 (1928). 

8 Wis. Stat. (1945) § 311.05 and § 103.39 as amended by Wis. Laws (1947) c. 214. 
Compare § 319.32. 
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that we can all learn much from the experience of sister states and 
from such models as those furnished by the American Bar Association. 
After all, the probate of estates is not only a judicial process but also 
one of the most important businesses in our land; and the business 
and administrative side of the task should keep pace with modern 
business developments. This means that probate procedure cannot be 
static, but must ever be moving in the direction of greater efficiency 
and a higher adaptation to the demands of modern life. 























CHANGES IN JURISDICTION OF COUNTY COURTS 
F. W. Bucxiin 


There would appear to be little or no desire on the part of lawyers 
or others to enlarge the jurisdiction of county courts. On the other 
hand, there is a demand that such courts have and exercise such juris- 
diction, with reference to estates of deceased persons, as is logical and 
desirable to enable them to do a complete job in the special field of 
probate law. 

Under present laws and supreme court decisions, county courts are 
unable, to do a complete job in all cases in the settlement of estates 
where title to property is in dispute.! 

As far back as 1859, the statutes? enabled the county court to cite 
for appearance anyone withholding or suspected of concealing assets 
claimed to belong to an estate. This statute was always regarded as 
providing a discovery proceeding—‘‘a fishing expedition.’’ The 
statute was later amended by adding these words: “‘when any person 
shall be cited to appear . . . the court may make such order in relation 
to said matter as shall be just and proper.”’ 

In 1887 our supreme court decided in the case of Saddington's Estate 
v. Hewitt® that the county court could make no order with reference 
to any property claimed by the administrator to be withheld wrong- 
fully by a third person. This was before the amendment above referred to. 

In 1926 in the Estate of Schaefer,* the court adhered to the rule laid 
down in the Saddington case even though the amendment above re- 
ferred to was in effect which provided for the issuance of ‘‘an order 
by the County Court in relation to such property might be discovered.”’ 
The same ruling was made in 1933 in the Estate of Krauss.® 

In the year 1939, in Central Wisconsin Trust Company vs. Schumacher,® 
the executor of an estate had listed securities in the inventory which 
were held jointly by himself and the deceased. ‘The County Court 
in its final judgment assigned the securities together with other 
property in accordance with the terms of the will. This court held 
that the adverse claim of the executor as an individual entitled to 
the securities by right of survivorship appeared upon the face of the 
inventory and the County Court was without jurisdiction to assign 
the securities by final judgment.’’ Following the rule laid down in the 

1 Estate of Nols, 251 Wis. 90, 28 N.W. 2d 360 (1947). 
* § 3825 now § 312.06. 
370 Wis. 240, 35 N.W. 552 (1887). 
* 189 Wis. 395, 207 N.W. 690 (1926). 
5 212 Wis. 561, 250 N.W. 388 (1933). 
* 230 Wis. 591, 284 N.W. 562 (1939). 
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Saddington and Krauss cases above referred to, the supreme court held 
that the county court has no jurisdiction to try title to property 
which is in dispute. The same ruling was made in the case of the Estate 
of Martin in 1944.7 

The significance of these cases is not found in the fact that they 
followed the line of reasoning that the discovery statute above referred 
to gave the county court no right to determine title to property. The 
real significance of these decisions, as Justice Rector pointed out, is 
the fact that they were made without any reference whatsoever to 
Section 253.03 of the Statutes, which section has been in force and 
effect since 1878 at least. 

Section 250.03 of the Statutes defines the jurisdiction of county 
courts. It states, in part, ‘“The jurisdiction of the County Court shall 
extend to the probate of wills and granting letters testamentary and 
of administration . . . [and to] all matters relating to the settlement 
of the estates of such deceased persons. . . ."” The language ‘‘all mat- 
ters relating to the settlement of estates,’’ appears to be broad and 
ample enough, and plain enough. Yet, if Smith has in his possession 
a cow which is claimed by the administrator to be a part of Black’s 
estate, the county court is powerless to settle the dispute, though 
required to settle the estate. But if the administrator of Black has 
the cow, and has listed it in the inventory as part of Black’s estate, 
Smith can come back into county court and claim the cow and the 
court may decide who has title to the cow, and may order the cow 
stricken from the inventory if it is determined Smith is the owner. 

In the Estate of Johnson,* it was held that the county court could 
pass upon the title of property in the hands of the administrator. In 
1927 it was held in the Estate of Horkan,® ‘‘that upon the filing of a 
claim to certain assets in the hands of an executor the County Court 
could determine title as between the claimant and the executor.’’ In 
the Estate of Abddulah, wpon a petition to strike certain items from the 
inventory (the precise procedure employed in the Nols case), it was 
held that the matter involved a contest as to title of the items between 
the administrator and the claimant and the jurisdiction of the county 
court to decide the question was recognized. Again, without dis- 
cussing the matter of jurisdiction, a motion to strike assets from the 
inventory upon the ground that there had been a gift causa mortis to 
the claimant was decided on the merits in Estate of Schreihart,'' and 





7 246 Wis. 133, 16 N.W. 2d 306 (1944). 
#175 Wis. 248, 185 N.W. 180 (1921). 

* 193 Wis. 286, 214 N.W. 438 (1927). 
10 214 Wis. 336, 252 N.W. 158 (1934). 
11 223 Wis. 218, 270 N.W. 71 (1936). 
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the judgment of the county court was reversed with directions to grant 
the petition (to strike). 
To quote verbatim from the opinion of Justice Rector:— 


The cases fall into two categories: 

Cases denying jurisdiction involve disputes where the property 
was in the possession of the person claiming adversely to an 
estate; cases sustaining jurisdiction involve disputes where the 
property was in the hands of an administrator or executor and the 
claim was asserted by the adversary upon application to the court. 

Thus, there is a definite basis of distinction, although it must 
be conceded that it is illogical. An adjudication of a disputed 
title claim between an executor or administrator and one claim- 
ing adversely to an estate relates to the settlement of the estate 
of the deceased whether the property is held by the adverse 

arty or by the executor or administrator. There is no basis in the 
Commen of Sec. 253.03, Stats., conferring jurisdiction for any 
distinction, nor can procedural difficulties afford such a basis. 
The county court is vested with jurisdiction to issue such cita- 
tions and other process as may be necessary to enforce its juris- 
diction. Sec. 253.06. 

We have three alternatives. We can, (1) deny jurisdiction in 
the county court to adjudicate title, and overrule cases to the 
contrary; (2) uphold jurisdiction in the county court, and over- 
rule cases to the contrary; (3) follow the decisions establishing 
the distinction to which we have referred. 

We have chosen the third alternative. There must be some cer- 
tainty in law, some obligation to follow precedent; else there is 
no law. In deference to that principle we give effect to the dis- 
tinction as it has been applied over the years. The property 
involved in this dispute is in the hands of the administrator, and 
we hold that the court had jurisdiction to determine the ques- 
tion of title. 


This is the anomalous situation which Justice Rector sets forth 
in the case of Estate of Nols. Even the casual reading of that decision 
will convince anyone of the desirability of eliminating this incon- 
sistency, which resulted from judicial interpretation and has been 
confirmed by precedent. 

To say the court may try title to property if it is in the hands of the 
personal representative of a deceased person, but cannot try title if the 
property is in the hands of another claiming it adverseiy to the estate, 
is to say in one breath ‘‘the court is effective and can carry out its 
purpose,’’ and in the next breath “‘the court is a futile non-entity.”’ 

In many instances, the interested parties would like to have the 
county court settle their disputes, but since jurisdiction may not be 
acquired by stipulation, these cases must “‘go to another court.’’ Of 





12 251 Wis. 90, 28 N.W. 2d 360 (1947). 
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course no one would contend that the county court ought to have 
exclusive jurisdiction in such matters, but for the prompt settlement 
of such disputes, many of which involve but little, we ought to have 
legislation clearly defining the jurisdiction of County Courts to try 
title to property; legislation which will confirm the plain language 
of the present statute in its original intent, and wipe out the judicial 
distinction based apparently on nothing but accident. 























SUMMARY SETTLEMENT OF SMALL ESTATES 


Harry S. Fox 


The Model Probate Code, which has been discussed by Professor 
Simes, is, in many respects, the result of compromises which are 
designed to meet acceptance in as many jurisdictions as possible. This 
fact is not mentioned as a criticism of the Code and the work of the 
committee of the American Bar Association which has spent many 
years in research and preparation, nor to deprecate the very remark- 
able paper and the wholly pertinent suggestions which Professor 
Simes has made in his article. He makes it clear that he would not 
recommend for adoption in Wisconsin such provisions of the Model 
Code as apply to the organization of courts or to the jurisdictional 
requirements of notice. This discussion is not, in any sense, a ‘‘critique’’ 
of the principal article but rather it is in the nature of an ‘‘extension 
of remarks’’ particularly concerning the comments which are made 
therein with regard to the need in Wisconsin for legislation to facilitate 
the settlement of small estates. 

To a Wisconsin probate practitioner the provisions of the Model 
Code, with regard to the organization of probate courts and with 
regard to hearings without notice or with subsequent notice, will 
occasion some astonishment. 

As to the organization of courts, the framers of our Constitution 
deliberately provided for the organization of separate courts of pro- 
bate.! There has never been any attempt to disturb this arrangement. 
Indeed it may be said that in recent years the tendency in Wisconsin 
has not been toward vesting probate jurisdiction in the general trial 
courts, (such courts would have to be ‘‘inferior’’ courts),? but rather 
the tendency has been in the opposite direction, that is, toward the 
vesting of civil jurisdiction in probate courts.* 

With regard to hearings without notice, where the appointment of 
an administrator or the probate of a will is involved, practitioners in 
this state have become accustomed to rely upon the finality of the 
orders and judgments of the county court and they would, justifiably, 
consider a change to permit a hearing and adjudication without 
notice, as retrograde. Title examiners undoubtedly would find fault 
with a title which had not been established by a judgment rendered 
after due notice. 





1 Wisconsin Constitution, Art. VII, § 14. 
2 Ibid. 


’ Forty-three county courts have special civil jurisdiction concurrent, to a greater or 
less extent, with that of the circuit courts. 
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In these respects, and, in some others, it would seem that the estab- 
lished probate procedure in Wisconsin is far in advance of that sug- 
gested by the Model Code. In other respects, however, Wisconsin 
probate practice could benefit from an adaptation of some of the pro- 
posals contained in the Code. Among the most unfortunate omissions 
in our probate practice has been the failure of our legislature to pro- 
vide for a more expeditious method of disposing of small estates.‘ 

It is true that Wisconsin at an early date adopted the device of special 
administration which frequently accomplishes a summary disposition 
of a small estate.' The statutes relating to special administration were 
revised and re-written in 1945,° in an attempt to clarify and restate 
the existing provisions authorizing the appointment of a special 
administrator. No important changes were made in the statutory 
scheme. Since the court’s right to appoint a special administrator 
exists only by legislative fiat’ it might be a desirable simplification 
if the statute were re-drafted in more general terms, similar to those 
contained in the Model Code, so that a special administrator could be 
appointed in any case to perform such specified acts as the court might 


direct. ® 





* The provisions of the Model Probate Code for summary settlement of small estates 
are provided for in §§ 86 to 91 inclusive of the code. (§$§ 229.235 and 237 provide for 
methods of dispensing with guardianship proceedings). §§ 86 and 87 provide for a method 
of effecting settlement by simple delivery of a prescribed form of affidavit to the person 
having custody of the property without any judicial proceeding or supervision. It can 
be resorted to only after thirty days have elapsed since the death of the decedent; when 
the value of the assets do not exceed $1000, not including homestead and exempt prop- 
erty; and when no petition for the appointment of a ere Joey is pending 
or has been granted. These sections are modeled after California Prob. Code Ann. (Deer- 
ing, 1944) §§ 630, 631, and Illinois Ann. Stat. (Smith-Hurd, 1941) c. 3, §§ 478, 481. 

Sections 88-91 provide for a court proceeding quite similar to that hereinafter proposed. 
These sections would require considerable eleguasion to make them fit into the Wis- 
consin statutory scheme. For instance, they provide for the disposition of real estate 
as well as personalty and for the assignment of a homestead in a manner which would 
conflict with or duplicate existing statutes. (See Wis. Stats. § 237.09, ‘Certificates of De- 
scent’’; Wis. Srats. § 237.02, ‘‘Descent of Homesteads’’). The carefully drawn procedural 
provisions of the model code could be studied with profit if it should seem desirable to 
elaborate upon the rather simple statute which is set forth in footnote 17. 


5 Revised Laws of 1849, Chapter 68. 
6 Wis. Laws (1945) c. 509. 
7 Rundle’s Guardianship, 245 Wis. 274, 13 N.W. 2d 921. (1944). 


8 Section 105 of the Model Probate Code provides as follows: *‘Special administrators. 
For good cause shown a special administrator may be appointed pending the appointment 
of an executor or a general administrator or after the appointment of an executor or a 
general administrator without removing the executor or general administrator. A special 
administrator may be appointed without notice or upon such notice as the court may 
direct. The appointment may be for a specified time, to perform duties respecting specific 
property, or to perform particular acts, as stated in the order of appointment. The special 
administrator shall make such reports as the court shall direct, and shall account to the 
court upon the termination of his authority. Otherwise, and except as the provisions 
of this Code by terms apply to general nal representatives, and except as ordered by 
the court, the law and procedure relating to personal representatives in this Code shall 
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There are other provisions in our statutes which are designed either 
to expedite the settlement of a small estate or to dispense entirely 
with administration. Section 311.05 of the Wisconsin Revised Statutes, 
adopted in 1925° provides for a ‘‘summary settlement’’ after the 
appointment of an administrator or executor when it is established 
that the estate (exclusive of homestead) does not exceed the selections 
and allowances of the widow and minor children and the amounts 
required for funeral, last illness and administration expenses. 

In other words, when it becomes apparent after the appointment of 
an administrator, in the course of a probate proceeding, that creditors’ 
rights are no longer involved, the court can, in a summary fashion, 
determine the heirship and order an assignment of the estate. 

The question arises: Why could not this determination be made 
before as well as after the appointment of an administrator? 

The concern of the common law for the rights of the creditors of 
the decedent has always been one of the principal purposes for a 
probate proceeding.'° Since the claims of creditors can be enforced by 
the sale of real estate at any time within three years after the date of 
death, the heirs who inherit the real estate, as well as the creditors, 
are interested in having the claims of creditors disposed of, without 
undue delay, by a proceeding of some kind. In our practice it is only 
by the machinery of formal administration that the existence or non- 
existence of debts can be judicially determined and provision made 
for their payment. 

Our statutes have recognized, nevertheless, several exceptions to the 
principle that the distribution of decedent’s assets can be made only 
after creditors have had their day in court. 

In 1931 our legislature provided'! that the wages due an employee 
upon his death shall, upon demand, be paid by the employer to the 
wife, children or other dependent of the decedent. No notice to cred- 
itors is required. Section 103.39 (2) Wis. Rev. Stats. 

Section 49.26 (11) provides a rather cumbersome special proceed- 
ing in which the county director of pensions may be appointed special 
administrator for the sole purpose of disbursing a pension check to 
those who have furnished necessities to the decedent ‘“‘during the 





apply to awe administrators. The order appointing a special administrator shall not 
e. 


be appeala 
It is suggested that the words ‘‘pending the appointment of an executor or a general 


administrator or after the appointment of an executor or general administrator without 
removing the executor or general administrator’’ could be eliminated if it seems desir- 
able to give the court broad powers in respect to the appointment of special administrators. 

* Chapter 230, Laws of 1925. 

102 Woerner’s ‘‘American Law of Administration”’ 3rd Ed. § 201 (1923). 

1 Chapter 262, Laws of 1931. 

13 Chapter 588, Laws of 1945. 
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period for which such checks were issued.’’ Notice is required (by post- 
ing or publication) to ‘‘the persons having furnished such necessaries” 
but not to the general creditors. 

Sections 287.16, 316.30, 316.31, 316.32 and 235.56 of the Rev. Stats. 
provide for summary methods of authorizing the representatives of 
decedents, appointed by courts of other states, to act in this state, 
thus dispensing with the necessity of a complete ancillary adminis- 
tration. 

The procedure for the issuance by the county court of a ‘‘Certificate 
of Descent’’ by Section 237.09 of the Wis. Rev. Stats. provides in 
effect, a summary proceeding for the assignment of real estate to the 
persons thereto entitled. This proceeding may be accomplished with- 
out the appointment of an administrator and without notice to 
creditors. It is true that the creditors may still apply for administra- 
tion and within three years of the date of death cause the real estate 
to be sold in satisfaction of their claims. Nevertheless an exami- 
nation of the records of our county courts will show that this method 
of determining upon the descent of real estate has been most popular. 
This is true especially where the right to an administrator's sale to 
pay debts has expired (after three years), where the proceeding in- 
volves only a homestead which is not subject to claims of general 
creditors, or where the real estate is not valuable. '* 

Many states other than Wisconsin have adopted general statutes 
permitting the settlement of small estates without the appointment 
of an administrator and without notice to creditors. 

The first legislation of this kind was adopted in Missouri in 1877 at 
the suggestion and under the sponsorship of Judge J. G. Woerner, 
formerly judge of the Probate Court of St. Louis and author of the 
well known work “‘American Law of Administration.’’ This Mis- 
souri legislation, with subsequent amendments, has been the model 
for similar statutes which are now in force in Arizona, California, 
Colorado, Florida, Idaho, Illinois, Indiana, Kentucky, Maryland, 
Michigan, Nebraska, Nevada, New Jersey, North Carolina, Ohio, 
Pennsylvania, South Carolina, South Dakota, Vermont and Virginia. ' 

The Missouri statute provides in general that if the personal prop- 
erty of the estate is less than that allowed by law to the widow or 





13 Chapter 65 of the Laws of 1947 enacting § 72.176 provides for notice to the public 
administrator and tax commission in all cases before the issuance of a certificate of descent, 
or a certificate terminating joint tenancy or life estate. 

14 See ‘Dispensing with Administration,’ by Paul E. Basye, 44 Micnican Law Review 
359. Students of the subject are referred for » Bae study to this article which is reprinted 
in Problems in Probate Law by Prof. Lewis M. Simes and Paul E. Basye, ublished by 
The University of Michigan Press and Callaghan & Company in 1946. The writer is 
indebted to Mr. Basye for the background material of this discussion. It is the writer's 
purpose merely to relate the research of Mr. Basye to the Wisconsin situation. 
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minor children, the court may order the assignment of the property 
to the persons entitled thereto without the appointment of an ad- 
ministrator. 

A determination is made ex parte’® as to the persons who are entitled 
to the property and such persons are empowered to sue for and to 
collect, to receive and to give acknowledgment in the same manner as 
would be possible if there had been a duly appointed personal repre- 
sentative. The order of the court protects the person, firm or corpo- 
ration that turns over the property to the individual who has been 
adjudged to be entitled to it. 

Such a statute provides an informal procedure which greatly ex- 
pedites the settlement of small estates. Such a statute answers the need 
of affording adequate protection to debtors of the decedent who or- 
dinarily would be required (if they are properly advised) to make 
payment or restitution only to the appointed personal representative. 

Such statutes are necessarily confined in their operation to estates in 
which (1) the amount involved is not large; (2) the members of the 
family survive who need and are entitled to immediate maintenance 
from the estate.’* These are among the hardship cases with which 
every county judge is familiar and for which a more expeditious pro- 
ceeding should be provided: The working man who has died leaving 
an old automobile and a few government war bonds; the deceased 
war veteran who has bought a few war bonds out of his war time 
pay; the deceased old age pensioner who left an uncashed pension check. 

Objection is sometimes made to this type of legislation upon two 
grounds: (1) It is feared that such a statute will open the door to 
fraud upon creditors, either through a failure to disclose assets or by 
undervaluing assets such as would be impossible if a formal inven- 
tory were filed; (2) Legislation of this kind has been challenged upon 
the ground that creditors are deprived of their property without due 
process of law. 

As to fraud, it may be said that it is always a possibility even when 
administration runs its full course. The petition for summary adminis- 
tration would be under an oath as solemn and binding as that which 





® The Model Code provides that the court may hear the matter forthwith or upon 
such notice as the court may require. § 89. 

© In several of the states the statute which has been adopted provides that a sum- 
mary procedure may be had in case the estate's assets are within a certain limited amount, 
i.e., Arizona, $300; California, $2500; Colorado, $300; Florida, $2000; Idaho, $300; in 
Arizona and in some other states the existence of a family relationship entitling the sur-, 
vivors to preference against creditors is not necessary. Such a statute would seem to be 
objectionable upon the ground that in many cases it gives no protection to creditors 
of the deceased. In actual effect it creates an additional blanket exemption from claims 
of creditors in all estates within the limitation. The writer would not favor such a statute. 
For a description of the statutes of the various states, see Basye Dispensing with Administra- 
tion, supra. 
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is attached to the inventory. In any case the order for summary dis- 
tribution could always be revoked and administration granted where 
further assets are found.” 

As to the question of the constitutionality of such a statute, in 
answer to the objection that it deprives creditors of property without 
due process of law, two things may be said. If the rights of the dis- 
tributee are in fact superior to the rights of the creditors by virtue 
of the existing preferences for family allowances, then the creditors 
have not been adversely affected. On the other hand, if the rights 
of creditors are indeed superior to the distributee’s rights, then the 
statute has not extinguished those rights as against the distributee 
because (1) by its terms the statute is effective only if such rights to 
preference are shown to exist and do exist; (2) whatever right the 
creditor may have had is transferred as a chose in action against the 
petitioning distributee. The language of the Supreme Court of Florida 
would seem to be decisive of the constitutional question. In the case 
of Coral Gables First National Bank v. Hart'* it is said:— 

Under the law of this state (Probate Act) personal and real prop- 

erty descends to the heirs. Since devolution is a matter of legisla- 

tive discretion, it is entirely competent for the legislature to say 
that any kind of property shall pass direct to the heirs rather than 
be suspended until a personal representative be appointed and vest 
in the heirs through him. Unsecured creditors are at all times sub- 
ject to the caprice of the legislature in so far as estates are concern- 
ed. While it is proper that their claims be paid and they may apply 
for letters of administration but if they fail to do this and the heir 
secures an order of ‘‘No Administration Necessary’’ then they may 
sue the heir to collect the debt. In other words, the most they have 
at any time is a chose in action and they may sue the heir who 
secured the order to collect the debt. They had no property right be- 


fore the Act was passed and no property right was taken from them 
by it. Heirs of Ludlow v. Johnston, 3 Ohio 553, 17 Am. Dec. 609. 


The county judges have given frequent consideration to the need for 
such legislation. In 1946 the Honorable L. E. Lurvey, County Judge 


of Fond du Lac County, drafted a statute which is a simplified version 
of the Missouri law. It is set forth in a footnote for the consideration 





17 The California statute expressly so provides. A general power of revocation is con- 
tained in the Florida, Senegliy and Missouri Statutes. Section 91 of the Model Probate 
Code makes a similar provision. A like power would undoubtedly exist by reason of the 
general powers of courts over their own judgments, especially where a fraud upon the 
court is involved. Further safeguards are provided for by the statute which is proposed 
hereinafter. 


18 155 Fla. 482, 20 S. 2d 647 at 649. (1945). 


















































July) SUMMARY SETTLEMENT OF SMALL ESTATES 459 


of the bench and bar.'* It has received the endorsement of a majority 
of the county judges although the approval is not unanimous. 

This proposed statute, it will be seen, provides for the filing of a 
verified petition with the court. The court then has three options:— 
(1) It may make a determination upon sufficient proof that the transfer 
is proper and a determination as to the persons who are entitled to 
the decedent's property; (2) If the court is doubtful of the rights of the 
parties to receive the property it may, in its discretion, require a bond 
to indemnify any person who may be injured by the transfer; (3) If 
the court does not deem it proper to direct the transfer it may deny 
the petition and insist upon the appointment of an administrator and 
upon further proceedings. The statute would apply only to personal 
property. 

If the transfer is ordered pursuant to the petition the transferor of 
the property will be protected by the order. The transferee would 
still be liable if the application was made wrongfully or fraudulently. 

It may be that careful practitioners will find only limited usefulness 
in such a statute although in other states such legislation has found 
acceptance. Since the adjudication is made ex parte and without notice 
some may question whether adequate protection is afforded. A careful : 
exercise of discretion will undoubtedly be required on the part of 
the bench and bar to prevent abuses. There is a point, however, at 
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19 SECTION 311.105—SUMMARY SETTLEMENT OF SMALL ESTATES WITHOUT | 
THE APPOINTMENT OF AN ADMINISTRATOR. i 

Whenever a resident of the state shall die leaving only personal estate, which does i 
not exceed in value the selections and allowances doe # by Section 313.15 for the i 
widow and minor children and the reasonable funeral expenses; or which does not exceed | 
the reasonable funeral expenses if there are neither widow nor minor children surviving; 
said estate may be disposed of without the appointment of an administrator, either 
general or special, if the court shall deem it proper to do so, and such property may be 
ordered distributed to the persons entitled to receive such selections and allowances and 
payment of such funeral expenses may be directed in the order provided for in said Section, i 
313.15. A petition for settlement under this section shall be verified upon personal knowl- | 
edge of the petitioner; it shall set forth facts sufficient to bring it within this section, a i 
detailed statement of the property owned by the deceased, and the names and residences 
of all persons entitled to receive any portion of said estate under the provisions of this ; 
section. 

If the court is satisfied, by sufficient proof, that the estate is one proper to be settled 
under this section, it may order any person, firm or corporation indebted to or holding { 
moneys or personal estate of the decedent to pay the indebtedness, or deliver the per- 
sonal estate to the persons found by the court entitled to receive the same. The court i 
may also order the transfer of stocks or bonds registered in the name of the deceased, and } 
the transfer of the title of a licensed motor vehicle, or any other form of property what- i 
soever. 

Upon the payment, delivery, transfer or issuance in accordance with the order of the il 
court, the persons, firm or corporation making such delivery, transfer or issuance shall i 
be released to the same extent as if the same had been made to a legally qualified executor ti 
or administrator of the deceased. q 

Before ordering such transfer, issuance, or payment, the court may, in its discretion, 
require a bond a the petitioner in such an amount as the court shall deem sufficient and H 
conditioned to indemnify any person, firm or corporation which may be aggrieved thereby. 
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which theoreticians and procedural purists must give way to practical 
considerations. As all county judges are aware there are occasions in 
which need exists for immediate access to the funds of decedents, for 
the purpose of furnishing maintenance to widows and minor children, 
or for assuring a decent burial for a worthy citizen. 

To anyone who has made a study of the legislation of other states it 
seems a reproach to the bench and bar of Wisconsin that the need for 
a more speedy disposition of small estates has not been met here as 
adequately as it has been met elsewhere. It is the obligation of legal 
statesmanship to keep our court procedures abreast of legitimate need. 
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SHOULD THE ESTATES OF DOWER AND CURTESY BE 
ABOLISHED IN WISCONSIN? 


Maxwett H. Herriotr 


The Model Probate Code abolishes estates of dower and curtesy.! 
In lieu thereof a widow as well as a widower is entitled to a share in 
‘ the estate of the deceased spouse, without being limited to real estate? 
and with a right of election as to the statutory amount in case the 
deceased spouse died testate.* In addition, by Section 33 an adjustment 


1 Section 31: ‘‘DOWER AND CURTESY ABOLISHED. The estates of dower and 
curtesy are hereby abolished.”’ 

? Section 22: ‘GENERAL RULES OF DESCENT. The net estate of a person dying inte- 
state shall descend and be distributed as follows: 

(a) SHARE OF SURVIVING SPOUSE. The surviving spouse shall receive the follow- 
ing share: (1) One-half of the net estate if the intestate is survived by issue; or (2) The 
first five thousand dollars and one-half of the remainder of the net estate, if there is no 
surviving issue, but the intestate is survived by one or more of his parents, or of his 
brothers, sisters or their issue; or (3) All of the net estate, if there is no surviving issue 
nor parent nor issue of a parent.”’ 

3 Section 32: ‘WHEN SURVIVING SPOUSE MAY ELECT TO TAKE AGAINST 
THE WILL. When a married person dies testate as to any part of his estate, a right of 
election is given to the surviving husband or wife solely under the limitations and con- 
ditions hereinafter stated. 

(a) EXTENT OF ELECTION. The surviving spouse may elect to receive the share in 
the estate that would have passed to him had the testator died intestate, until the value 
of such share shall amount to ($5,000), and of the residue of the estate above the part 
from which the full intestate share amounts to ($5,000), one-half the estate that would 
have passed to him had the testator died intestate. 

(b) EFFECT OF ELECTION. When a surviving spouse elects to take against the will, 
he shall be deemed to take by descent, as a caine. such part of > net estate as 
comes to him under the provisions of this section.” 

Alternate Section 32 :‘‘ WHEN SURVIVING SPOUSE MAY ELECT TOTAKE AGAINST 
THE WILL. When a married person dies testate as to any part of his estate, a right of elec- 
tion is given to the surviving husband or wife solely under the limitations and conditions 
hereinafter stated. 

(a) NET ESTATE NOT OVER ($20,000). If the value of the net estate does not exceed 
($20,000), and the value of all legacies and devises given absolutely to the survivin 
spouse plus the value of any portion of the net estate undisposed of by the will whic 
passes to the surviving spouse as an intestate share is less than half the value of the net 
estate, then the surviving — may elect to receive that amount which, when added to 
the value of such items, will equal one-half the value of the net estate. In so electing, the 
surviving spouse is deemed to renounce any legacies and devises not given absolutely. 

(b) NET ESTATE OVER ($20,000). If the value of the net estate exceeds ($20,000), 
the surviving spouse may act under the provisions of one or the other, but not both, of 
the following subdivisions: 

(1) ELECTION TO RECEIVE ONE-HALF WITH LIFE INCOME FROM A TRUST 
CREDITED AT VALUE OF PRINCIPAL. If the value of the net estate exceeds ($20,000) 
and if the total value of the legacies and devises given to the surviving spouse, when valued 
in the manner hereinafter stated, plus the portion of the net estate undisposed of by the 
will which passes to the surviving spouse as an intestate share, is less than half the value 
of the net estate, then the surviving spouse may elect to receive, in addition to all legacies 
and devises given to him by the cin and the intestate share in any portion of the net 
estate undis of by the will, the difference between the value of such items and the 
value of half the net estate. When, by the terms of the will, property of the net estate is 
left in trust with the income to be paid to the surviving spouse for life, the value of such 
gift, for purposes of determining the amount the surviving spouse is entitled to receive 
under the will, shall be the value of the principal from which such income is to be paid. 
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for or the recovery of gifts made in fraud of marital rights is author- 
ized,* upon specified notice. Sections 34 and 35. 

In considering the abolition of estates of dower and curtesy in 
Wisconsin, one should be conversant not only with the present stat- 
utory provisions therefor but the social reasons which have impelled 
recognition of these estates. The inconvenience to conveyancers 
caused in part by the judicial favor shown these estates is a reason 
for re-examining the question, though scarcely sufficient per se at 
this late date for the abolition thereof. When the real social reason for 
the existence of these estates is identified, the issue is manifest, i.e., 
will their raison d'etre by the new statutory proposal be more adequately 
satisfied or equally satisfied with less inconvenience. 

The estate of dower is of ancient albeit of uncertain origin. The 
practice of endowing a girl to attract a husband is recognized in the 
Book of Genesis.’ The Code of Hammurabi, however, not only recog- 
nized the institution of dowry in event of death, but also provided: 


If a man have made up his mind to separate . . . from his wife 
who has borne him children, then he shall give back to that 





All other legacies and devises given to the surviving spouse from the net estate shall be 
valued at the actual value of the interests given to the surviving spouse. 

(2) ELECTION TO RECEIVE ($10,000) IN VALUE ABSOLUTELY. If the value of 
the net estate exceeds ($20,000) the surviving spouse may nevertheless treat the net estate 
as if it were of the value of not over ($20,000) and make an election in accordance with 
the provisions of subdivision (a) hereof, provided, however, that the total value of all 
items which the surviving spouse may receive from the net estate when this election is 
made shall be ($10,000) and no more. 

(c) EFFECT OF ELECTION. When a surviving spouse elects to take against the will, 
he shall be deemed to take by descent, as a modife share, such part of the net estate as 
does not come to him by the terms of the will.’’ 

* Section 33: ““GIFTS IN FRAUD OF MARITAL RIGHTS. 

(a) ELECTION TO TREAT AS DEVISE. Any gift made by a person, whether dying 
testate or intestate, in fraud of the marital rights of his surviving spouse to share in his 
estate, shall, at the election of the surviving spouse, be treated as a testamentary dis- 
position and may be recovered from the donee and — taking from him without ade- 
quate consideration and applied to the payment of the spouse's share, as in case of his 
election to take against the will. 

(b) WHEN GIFT DEEMED FRAUDULENT. Any gift made by a married person with- 
in two years of the time of his death is deemed to be in fraud of the marital rights of his 
surviving spouse, unless shown to the contrary.” 

Section 34: ‘NOTICE OF RIGHT TO ELECT. It shall be the duty of the clerk of the 
court, within one month after the will of a married person is admitted to probate, to 
mail a written notice, directed to the testator’s surviving spouse at his last known resi- 
dence address, informing him of the date before which a written election must be filed by 
or on behalf of such surviving spouse in order to take against the will.” 

Section 35: ‘“TIME LIMITATION FOR FILING ELECTION. The election by a sur- 
viving spouse to take the share hereinbefore provided may be made at any time within 
one month after the expiration of the time limited for the filing of claims; provided that 
if, at the expiration of such period for making the election, litigation is pending to test 
the validity or to determine the effect or construction of the will, or to determine the 
existence of issue surviving the deceased, or to determine any other matter of law or fact 
which would affect the amount of the share to be received by the surviving spouse, the 
right of such surviving spouse to make an election shall not be barred until the expira- 
tion of one month after the final determination of the litigation.” 


5 Gen. 30:20; 34:12. 
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woman her dowry, and the usufruct of the field, garden, and 
property, so that she may bring up her children; when she shall 
have brought up the children she shall have a share equal to 
that of a son, of all that has been given to her children.® 


If a man put away his wife who has not borne him children, 
he must give her the amount of the purchase maney (as much as 
he paid her father when he married her), and the dowry which 
she brought from the house of her father; then he may put her 
away.’ 

Tacitus made reference to the fact that among the Germans the ) 
husband provides dower for the wife, not the wife for the husband. *® 

As early as the Magna Charta, however, Chapter 7 thereof recog- i 
nized the estate of dower in real property was not limited to the 
husband’s estates of inheritance of which he was seized at the date of 
marriage but also inhered in those of which he became seized during 
coverture. Some writers suggest the right of the wife to enjoyment of i 
property during her own life was merely moral recognition of the fact 
that the gift from her family was for her benefit, though title was H 
legally vested absolutely in the husband. Sir Henry Maine in his ; 
Ancient Law® evidences his belief that dower became customary be- 
cause of the exertions by the church in the interest of widows and for i 
the protection of children of a deceased father. This may also have 
had reference to the personal estate over which the church courts 
had jurisdiction. The endowment of the marriage ceremony extends 
to all worldly goods. However, Lord Coke said the dower ‘‘at the 
church door,’’ had reference only to property of which the husband 
was seized at the time of the marriage and excluded the wife from 
claiming dower in any other property.'° 

Regardless of these explanations, which varied from century to 
century, the estate of dower, with recognition sometimes expressed 
and sometimes assumed, was a method of protecting a widow from 
want and assuring care of the children. As a part of the common and 
statute law, it épso facto became a part of our colonial common law. In i 
the territory now within the state of Wisconsin this estate first was 
effective by reason of the Ordinance of 1787, which specified that a 
widow should receive ‘‘her third part of the real estate for life, and 
one-third part of the personal estate; and this law relative to descent 
and dower shall remain in full force until altered by the Legislature 





7§ 138. See Davizs, Copz or Hammurasi AND Moszs. 
8 De mor. Germ. c.18. 

° 10th Ed., p. 239. 

10 Co, Lirr. 36a. 
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of the District.’" Note the equal recognition of the right to share in 
the personalty with dower in real estate. 

Our first state statutory provision as to dower, being only a life 
estate, appeared in Section 1 of Chapter 62, R.S. 1849, the same estate 
having been previously recognized in our territorial enactments. In 
1921 the widow's dower was increased to a fee simple and now is 
such an estate in a one-third of all lands whereof her husband was 
seized of an estate of inheritance at any time during marriage, unless 
lawfully barred or excluded by statute, e.g., the homestead.'! (Chapter 
99, Laws of 1921, now Section 233.01 of the 1947 Wisconsin Statutes.) 
This estate of dower is assured to the widow not only by the necessity 
that the wife join in all conveyances of real estate made during cover- 
ture when subject to dower, but also by a statutory right of election 
between the statutory estate of dower and such testamentary provision 
as her husband may make for her upon dying testate. ! 

Moreover, consistent with the provisions of the Ordinance of 1787, 
the widow in Wisconsin is entitled to a specified share of the personal 
estate of her husband, varying with the existence or non-existence of 
issue, which right is protected to a degree even when her husband 
dies testate.'* In addition, of course, in Wisconsin a woman has long 
been protected by statute, if not judicially favored, through the 
widow's allowance under Section 313.15, and as to her own property 
by Chapter 246 relating to property rights of married women. 

It must be manifest from this short recitation that the provisions 
made for widows by the Wisconsin Statutes assume the widow has 
contributed to the estate created during coverture, but even more 
significant assume that as the mother of the deceased husband's chil- 
dren, she should as a matter of public policy be assured of means for 
caring not only for herself but for caring and supporting her children. 
This is distinct from the statutory recognition of the property rights 
of the children. The widow's right of inheritance in her husband's 
personalty, however, is not assured as is dower. The writer knows of 
no prohibition against the husband's disposing of his personal property 
even in fraud of this public policy as to the widow. Our statute with 
respect to fraudulent conveyances does not appear to cover this situa- 
tion. 

The extent of the protection afforded widows in Wisconsin is such 
that to justify the abolition of the estate of dower, with its judicial 
favor, one must be satisfied that the protection of the widow and her 





11 Chapter 99, Laws of 1921, now Wis. Srars. (1947) §233.01. 
12 Wis. Srats. (1947) §§ 233. 12-233.15. 
18 Wis. Srats. (1947) §313.15 and §318.01. 
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children can be better assured through the power to challenge for 
fraud gifts in fraud of marital rights. 

The Model Probate Code proposes the following: 

Sec. 33. gifts in fraud of marital rights. 

(a) Election to treat as devise. Any gift made by a person, whether 
dying testate or intestate, in rh of the marital rights of his 
surviving spouse to share in his estate, shall, at the election of 
the surviving spouse, be treated as a testamentary disposition and 
may be recovered from the donee and persons taking from him 
without adequate consideration and applied to the payment of the 
spouse's share, as in case of his election to take against the will. 


(b) When gift deemed fraudulent. Any gift made by a married 
person within two years of the time of his death is deemed to be 
in fraud of the marital rights of his surviving spouse, unless 
shown to the contrary. 

It will be noted there is no definition of the expression ‘‘in fraud of 
marital rights.’’ This, of course, would evolve as a result of judicial 
decisions in litigated cases. However, to what extent will such a power 
to challenge gifts because in fraud of marital rights upset title or 
create uncertainty in the property interests, real or personal, legal or 
equitable? Apparently the challenge because of fraud will reach all 
estates, whereas dower in Wisconsin is limited to legal estates.’ 
Would this manifest inconvenience be less than presently exists in the 
case of the estate of dower? Is there any evidence presently that the 
widow's right to share in her husband's personal estate is fraudulently 
thwarted by gifts inter vivos? The establishment of inter vivos trusts, 
reserving a life estate with the power to revoke the same or providing 
for remainder over to children or others wherein the wife does not 
join, is a situation wherein the proposed power to challenge a gift 
on the grounds of fraud of marital right might be most upsetting. 

Every transfer by a husband without adequate consideration to some 
extent, affects adversely the rights of inheritance of the widow. Pre- 
sumptively a gift wherein the wife had formally joined could not, in 
the absence of duress or fraud in procurement of her consent, be effec- 
tively challenged. But since consent of the wife is not necessary in 
Wisconsin for the effective transfer of personal property, the proposal 
to vest in the widow the power to challenge a gift inter vivos after the 
donor's death is drastic, even though in theory and logic much may be 
said for it. An intensive study should be made by those skilled in this 
field of law as to the effect on titles of authorizing such a power, and 
then, but only then, would it seem to be in order seriously to consider 
the abolition of the estate of dower in Wisconsin. 





14 4 Wisconsin Law Revigw 92. 
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The fact that our statutes with respect to fraudulent conveyances 
do not apply to a husband's transfer of his personal property, even 
though he thereby deprives his widow from receiving it by inheritance, 
would indicate that there is no real social demand for it. It may well 
be that the protection of married women’s property has been such as 
to minimize any such demand or need, but at least it evidences the 
fact that the adoption of the provisions of the Model Probate Code in 
respect of dower should await further evidence of a real need for aboli- 
tion of dower in Wisconsin. 

The estate for life known to the common law as an estate by the 
curtesy of England vested a life estate in a widower by operation of 
law upon the death of his wife. The lands and tenements subject to 
this estate were those in fee simple, or in fee-tail, of which the wife at 
the time of marriage had been seized or was in possession or of which 
she had been possessed during coverture if issue were born alive during 
coverture who might inherit those lands and tenements. The name 
arose, according to Littleton’® because the estate existed “‘in no other 
realm but England only.’’ This is not correct for a similar estate was 
known in the ancient Alamain Laws and in the ancient customs or 
laws of Germany, Ireland, Normandy and Scotland. The estate of 
curtesy was well known in England as early as the reign of King Henry 
I, and became favored over dower in one respect, i.e., it attached to 
uses or equitable estates'® (Snell v. Clay, (1695), though dower in 
such estates was denied!’ (Radnor v. Vandevendy (1697) ). 

By judicial decision the estate of curtesy was recognized as part of 
the common law in most states, but subsequently was modified and 
defined by statutory enactment in many. A number of the states have 
abolished the estate of curtesy, in most instances substituting therefor 
an estate similar to the wife’s dower interest. The Wisconsin estate of 
curtesy has been enlarged to a fee simple, limited as to the lands to 
which it attaches and is wholly lacking in the reason for its origin, 
i.e., an assurance that the widower could to this extent provide for 
himself and his children. However, even at common law the estate 
of curtesy would vest in the widower though the children predeceased 
their mother. 

Wisconsin by statute recognizes the husband's right to ‘‘a one- 
third part of all the lands of which she (the deceased wife) died seized 
of an estate of inheritance and which were not disposed of by her last 





% Co. Lirr. 30a. 
16 Snell v. Clay, 2 Vern. 324 (1695). 
17 Radnor v. Vandevendy, 16 Lords Journal 159, 1 Eng. Reprint 438 (1697). 
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will and testament. But such surviving husband shall have no curtesy 
in any homestead of which his wife died seized except in the proceeds 
thereof in lieu of his homestead rights in case of the sale of the premises 
while he has homestead rights therein.’’!* (Section 233.23 of the Wis- 
consin Statutes of 1947.) 

It will be noted that there is no limitation on the power of the wife, 
by gift or other conveyance inter vivos, or by testamentary disposition, 
to dispose of all her property without the consent of the husband, 
free and clear from the estate of curtesy. There is wholly lacking any 
statutory assurance in this estate for care and support of the children 
of the marriage in the event only the mother had property. The justi- 
fication for the estate of curtesy should be re-examined. It would appear 
that the present estate of curtesy in Wisconsin should be abolished, 
and provision made more consistent with the public policy of estab- 
lishing some assurance of means for the care and support of the children 
analogous to the estate of dower. Perhaps the case of an indigent wid- 
ower of a wife who owns property should be covered. However, 
prior to adopting the method employed in the Model Probate Code, 
the effect on titles of authorizing a widower to challenge gifts inter 
vivos after his wife’s death because allegedly in fraud of his marital 
rights, should be thoroughly canvassed and evaluated. 

The abolition of the estates of dower and curtesy in Wisconsin 
should be investigated by an appropriate committee of the State Bar 
Association or of the State Legislature. The social reasons for such 
estates being once agreed upon, it should not be too difficult to deter- 
mine the extent to which protection of the surviving spouse and chil- 
dren should be assured by statute, with the minimum of interference 
with the title to property derived through the deceased spouse. 





18 Wis. Srats. (1947) §233.23. 
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APPOINTMENT OF PERSONAL REPRESENTATIVES 
WITHOUT PRIOR NOTICE; REDUCTION IN NUMBER 
OF APPEALS AND APPEALABLE ORDERS 


L. E. Lurvey 


I. PersonAL REPRESENTATIVES 


The Model Probate Code contains a provision for the appointment 
of an administrator, or the admission of a will to probate, upon the 
filing of a petition therefor, and without prior notice. It is to be 
used in the discretion of the court but not if any person interested has 
filed a demand for notice. When used, the Code requires that immedi- 
ately thereafter notice shall be given of the action taken, and a time 
fixed for hearing thereon. In the case of a will, objections may be filed 
at any time within four months of the first publication of such notice. 

Such a practice is not new, as it was in use in England and some 
of our states when Wisconsin adopted its first probate code one hundred 
years ago. We may assume that the legislature was aware of such 
procedure, and that its omission from our statutes was intentional. 

Our laws are based upon the theory that the appointment of an 
administrator and the admission of a will to probate are not mere 
administrative matters, but are judicial proceedings which affect sub- 
stantial rights and should not be done ex parte. Our statutes provide a 
court with powers in keeping with this theory of probate procedure. 
The legislature has given to the county court ample jurisdiction to 
hear, try and determine all questions which may arise concerning the 
administration of the estate of a decedent. 

Persons interested are entitled to notice, and subsequent notice 
instead of prior notice is not the usual practice in judicial proceedings. 

In the comment to the Code it is stated that such a provision is 
desirable in that it permits immediate supervision of the estate of a 
decedent as soon as his death occurs, that it saves the expense of a 
special administration, and that it speeds settlement of the estate. 

Do we need more immediate supervision than is provided by our 
present laws? Our statutes have been designed to speed up the appoint- 
ment of a personal representative or the admission of a will to probate 
without sacrificing notice. They provide for immediate action upon a 
petition for administration or probate upon waiver of notice and 
consent to immediate hearing by all parties interested. They also 
provide for hearing upon ten days personal notice. Wisconsin also 
has a simple and adequate statute on special administration, but the 
small percentage of estates in which it is used would indicate that the 
need for immediate supervision is not general. No statistics are avail- 
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able for the state, but the register in probate of our county estimates 
that over the period of more than twenty-eight years that he has 
been such officer special administrations have been had in less than 
five percent of the estates. That is probably substantially correct, and 
probably the experience of other counties would not be much different. 

The expense of a special administration is in proportion to the 
extent and importance of the duties to be performed by the special 
administrator, and is under the control of the court. There is no 
reason why the expense in any case should be so large as to discourage 
such proceeding where need therefor exists. Under the proposed pro- 
cedure the cost of such special administration, whatever it might be, 
would be saved if the action taken were confirmed upon the subsequent 
hearing. However, if the appointment of an administrator were re- 
voked, and a new administrator appointed, such saving would be 
lost. If the will were thereafter contested, it would seem that the 
executor appointed under the will should be removed and a special 
administrator appointed pending the hearing of such contest. 

Would it speed the settlement of the estate? Of course the personal 
representative would have an opportunity to begin his duties at an 
earlier date. However, the time between the filing of the petition and 
the hearing on claims would not be shortened. Under the general 
practice in Wisconsin, the order for hearing petition for adminis- 
tration or for probate also limits the time for the filing of claims to 
either three or four months from the date of such order. The proposal 
of the Code could do no better. The time required for final settlement 
would be the same in both cases. 


II. APPEALS AND APPEALABLE ORDERS 


In relation to appeals from county court to the supreme court, 
Section 324.01 (2) provides that any executor, administrator, guar- 
dian, trustee or any person aggrieved by any order or judgment may 
appeal therefrom and the provisions of Chapter 274 shall apply. 
Section 311.075 provides that there shall be no appeal from an order 
appointing a special administrator. What orders are appealable is 
referable to Section 274.33. 

The Model Probate Code provides that a person aggrieved by an 
order, judgment or decree of the probate court may obtain a review 
of the same by appeal. It then makes exceptions as follows: ‘“There 
shall be no appeal from any order removing any fiduciary for failure 
to give a new bond or to render an account as required by the court, 
nor from an order appointing a special administrator, nor from an 
order granting a rehearing, nor, by any person except the widow or 
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children affected thereby, from an order granting an allowance to the 
widow or children of the decedent pending settlement of an estate or 
setting apart exempt personal property to them.’ The Code further au- 
thorizes the stay of the appeal by the probate court in certain cases until 
the entry of the final order of distribution and provides that such appeal 
shall be heard with the appeal from such final order, if one is taken. 

It may safely be said that there has been no abuse of the right of 
appeal in probate matters in this state. Limitations upon such right 
should be made with extreme caution. County judges would be the 
last to suggest that their judgments and orders be made final. It should 
be done only in cases where to permit an appeal would defeat the 
purpose of the statute under which the order or judgment is made. 
This would clearly be true as to the appointment of a special adminis- 
trator. The removal of any fiduciary for the reasons stated would also 
present a situation where prompt and orderly administration of the 
estate would require that the county court’s order should be final. 

It would appear that an order granting a rehearing should be final 
if made within sixty days, which is the time within which an appeal 
could be taken. Any rehearing granted pursuant to Section 324.05, 
however, should be appealable. 

While there are strong reasons for denying the right to appeal from 
an order granting allowances to a widow or minor children, it must be 
recognized that such an order is not a procedural matter and in that 
respect differs from those previously mentioned. It could only be justi- 
fied on the basis that an appeal would defeat the purpose of the statute 
authorizing such allowances. Such purpose is to provide for the care and 
support of the widow and minor children pending the settlement of the 
estate. The necessity of said allowance is important in all estates and 
imperative in many. If an appeal from the order would stay its execu- 
tion, so that the allowance would be denied pending the appeal, it 
would present a serious problem. Perhaps this could be met by denying 
a stay, and permitting the order to be carried out pending the appeal. 

An examination of the Digests indicates that appeals involving 
this question have not been numerous in the past. There have been 
some cases, however, in which county court’s orders have been found 
to be erroneous and have been reversed on appeal. 

In view of experiences in the past, it would appear that the security 
of the wife and minor children has not been seriously threatened by 
the right to appeal, and that it would be unwise to abolish such right. 























THE PROBLEM OF ADJUDICATED COMPROMISES 


J. Attan Simpson 


In order to comment on this phase of the Model Probate Code, it is 
necessary to briefly outline the provision with reference to it, which 
comprises three sections of the said Code. 

Section 93 provides for compromise in any contest for the admission 
or construction of a will, the rights or interest of any claimant either 
under the will or as an heir, the rights or interests of any beneficiaries 
in a testamentary trust and the question of the administration of an 
estate or testamentary trust, and includes minors and incompetents, 
known or unknown and even though there may be an inalienable 
estate or future interest. Such compromise can be binding on born or 
unborn, ascertained or unascertained, in fact all parties, except that 
the rights of creditors or taxing bodies shall not be impaired. 

Section 94 provides (2) For the compromise to be set forth in writ- 
ing and executed by all the competent parties except those living but 
who cannot be found after diligent search; (b) For the submission of 
the agreement to the court for its approval and so that it may be 
executed by the properly appointed officer of the court; (c) For the 
appointment of a guardian ad litem for all who cannot be found, 
minors or incompetents or for future contingent interests. 

Section 95 provides for due notice to all interested persons in being 
and the guardians ad litem as appointed and for a hearing on said 
compromise which, if approved by the court, shall be ordered executed 
according to its terms. 

In many states, even without statutes specifically providing for 
such a compromise, the courts have approved this method of settle- 
ment and it would seem that the trend in legislation is very much in 
the direction outlined above. Massachusetts Statutes of 1932 contains 
a very similar act. The Decedent Estate Law of New York State, which 
was the result of the report of a special committee to investigate 
defects in the laws of estates, which committee made a very thorough 
study followed by recommendations and the passage of the present 
act in 1929-30-31, is likewise almost identical. The chairman of this 
committee was the late Honorable James A. Foley, Surrogate of New 
York County, New York, one of the finest minds actively adminis- 
tering the probate laws and incidentally, one of the most delightful 
characters I have ever met. Michigan passed a compromise statute in 
1943 so that geographically at least, we are next in line. 

Professor Simes in his footnote in the Model Probate Code under 
Section 93 states as follows: ‘‘It would seem that, even in the absence 
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of legislation, interested persons who are sui juris should be able to 
enter into a compromise agreement as to the validity or effect of a will 
or as to other controverted matters with respect to an estate, which 
would be fully binding upon them. In view of the decision in Will of 
Dardis,' and other similar cases, however, legislation is desirable 
Moreover, it frequently happens that some of the interested parties 
are incompetent, unascertained or even unborn; in which case legis- 
lation is necessary in order that such parties may be bound by the 
compromise agreements of their guardian or guardians ad litem.” 

Wisconsin, however, has taken a very different viewpoint. Chief 
Justice Rosenberry in Graef vs. Kanouse® states: ‘‘It may well be that in 
Wisconsin advanced ground has been taken in the matter of the right 
of a person to dispose of his property upon his death by will and to 
have that will given effect according to its terms. . . . questions of pub- 
lic policy are primarily for the legislature, and if the policy so long 
declared and adhered to is not in the public interest, the legislature 
has given no indication of that fact. Upon the other hand, such indi- 
cations as it has given are in accord with the policy declared by the 
courts.”” 

The long line of cases starting with Will of Dardis,* and Will of Rice,‘ 
has uniformly held that there can be no compromise in the matter of 
will contests. In the Will of Rice above, Justice Marshall says, ‘“The 
right to make a will is very ancient and considered as incidental to 
the right to acquire property and so one of the inherent rights guar- 
anteed by the constitution. Its recognition antedates common and 
civil law. It is as ancient as any sort of civilization. It has been held 
sacred in all nations and under all conditions.’’ Justice Marshall, in 
the same case quoted in the Will of Dardis, the decision by Justice 
Dodge, “‘ “There is also recognized by the courts an interest and 
right of the testator to have the directions of his will carried into 
effect, at least upon some subjects. His right is recognized to direct 
at least the method of management and disposal of his property after 
his decease, which courts cannot be compelled to disregard to accom- 
modate the wishes of some or even all parties having pecuniary in- 
terest in the property’ '’ and continued, making the following state- 
ment, ‘“The whole reasoning is in harmony with the previous hold- 
ings of the court that the right to make a will and have it allowed 
and carried out is a constitutional right, affirmed by statute law, and 
which courts and parties are powerless to take away; that it subsists 





1135 Wis. 457, 115 N.W. 332 (1908). 
2 205 Wis. 597, 238 N.W. 377 (1931). 
3135 Wis. 457, 115 N.W. 332 (1908). 
* 150 Wis. 401, 137 N.W. 778 (1912). 
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after the death of the testator, he being recognized as having, in 
effect, given the court irrevocable power of attorney to carry out his 
wishes, but not to violate them. The sole jurisdiction of the court is to 
take note of the testator’s intent, so far as it can be discovered by 
judicial rules and does not violate the law, and give effect to it.”’ 

Chief Justice Vinje in Will of Boardman,® stated as follows: *‘As long 
as personal existence is dependent upon the enjoyment of material 
things so long will the law continue in all nations where law prevails 
to protect within proper limits the right to acquire and hold prop- 
erty and the concomitant right to make testamentary disposition 
thereof, The latter right is an absolute one that neither courts nor 
the legislature can invade and totally destroy. There is jurisdiction 
only to confine it within proper channels for the protection of society.” 

While it would appear that Chief Justice Rosenberry does not go 
quite so far in his belief as to the sacredness of the will as did Justice 
Winslow, Justice Marshall, Justice Dodge, and Justice Vinje, it would 
seem quite clear that were the matter to come before him today, he 
would agree with Justice Winslow in approving the statement in 
Nunnemacher vs. State,® ‘‘The right to take property by inheritance or 
by will is a natural right protected by the Constitution, which cannot 
be wholly taken away or substantially impaired by the legislature.” 

It would seem, therefore, that it is not a matter for our legislature 
nor for our courts and that only after constitutional amendment could 
legislation such as Professor Simes suggests be enacted in Wisconsin. 
On the question of the attitude of the people of this state as to such a 
change, I can only surmise but it would seem that here there is a deep- 
seated feeling to the effect that when one had gathered together an 
estate and saved it during a lifetime, that individual should have the 
right to dispose of it as he might see fit, his wishes not to be tossed 
aside by those who are to be the recipients of his bounty. It would 
seem most unlikely then, with our background, that either the courts, 
the legislature, or the people by constitutional amendment, would be 
likely to change such sound and well considered rule of law. 

It may well be that several of the suggestions of the Code could 
and should be enacted into the Wisconsin law. The last legislature 
by Chapter 45 of the Laws of 1947, provided for the waiver of service 
of notice by guardians ad litem in behalf of themselves and those for 
whom they were acting in county court matters after the original 
jurisdiction had been acquired. There are numerous matters where 
compromise agreements might well be entered into and which are 





178 Wis. 517, 190 N.W. 355 (1922). 
* 129 Wis. 190, 108 N.W. 627 (1906). 
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now recognized to some extent. I suggest that compromise agreements 
in the matter of actual partition of real estate in county court and in 
the selection and distribution of personal property prior to the judg- 
ment assigning the estate might well be permitted by statute. It 
would also seem that further rights might be given to a guardian ad 
litem to enter into such types of compromise and for the appointment 
of guardians ad litem in such instances as are apparently denied under 
the Will of Knoepfle.’ There should be no question but that compromise 
could be permitted by an act of legislature where there was no attempt 
to impair the wish of the testator. Under the strict rules with reference 
to the acts of a guardian ad litem under the Wisconsin decisions® it 
might well be that he could safely have the right to make certain 
specified types of compromise for the ‘‘unknown”’ and the ‘‘unborn."’ 





7 243 Wis. 572, 11 N.W. 2d 127 (1943). 
8 Will of Jaeger, 218 Wis. 1, 259 N.W. 842 (1935). 

















THE PROBLEM OF PRETERMITTED HEIRS* 


RALPH VON BRIESEN 


The Wisconsin Statutes have two provisions protecting the child 
of a testator who was not provided for in the will: 


Wis. Stat. (1947) Section 238.10. ‘* Provision for child born after will 
made. When any child shall be born after the making of his parent's 
will and no provision shall be made therein for him such child shall 
have the same share in the estate of the testator as if he had died 
intestate . . . unless it shall be apparent from the will that it was 
eo —_—— of the testator that no provision be made for such 
child.”’ 


Wis. Stat. (1947) Section 238.11. ‘Provision for child omitted by mis- 
take, etc. When a testator shall omit to provide in his will for any 
of his children or for the issue of any f scree child, and it shall 
appear that such omission was not intentional but was made by 
mistake or accident, such child or the issue of such child shall 
have the same share in the estate of the testator as if he had died 
intestate... .” 


The provisions of these statutes appear in Revised Statutes of 1849! 
in substantially their present form, and have not been materially 


altered since. 
The Model Probate Code would provide as follows: 


Section 41 (a). ‘‘Children born or adopted after will made. When a 
testator fails to provide in his will for any of his children born or 
adopted after the making of his last will, such child, whether 
born before or after the testator’s death, shall receive a share in 
the estate of the testator equal in value to that which he would 
have received if the testator had died intestate, unless it appears 
from the will that such omission was intentional, or unless when 
the will was executed the testator had one or more children known 
to him to be living and devised substantially all his estate to his 
surviving spouse.”’ 


Section 41 (b). *‘Children believed to be dead when will made. If, at the 
time of the making of his will, the testator believes any of his 
children to be dead, and fails to provide for such child in his will, 
the child shall receive a share in the estate of the testator equal in 
value to that which he would have received if the testator had 
died intestate, unless it appears from the will or from other 





*The sections of the Model Probate Code here involved, the discussion by Professor 
Simes, and this comment do not deal with the effect upon probate procedure of a pre- 
termitted heir taking against the will nor do they deal with the procedural problems 
os when ro how, during the administration of the estate, the issue should be 
Tal ° 


1R. S. 1849, C. 66 S. 9 (similar to Wis. Stat. Sec. 238.10). R. S. 1849, C. 66S. 27 (similar 
to Wis. Stat. Sec. 238.11). 
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evidence that the testator would not have devised anything to 

such child had he known that the child was alive."’ 

Thus, Section 41 (a) of the Model Probate Code is substantially the 
same as Wisconsin Statute Section 238.10, but Section 238.11 would 
be eliminated except as to a child omitted only because of the testator’s 
mistaken notion that he was dead. 

The advisability of retaining these statutory provisions should be 
considered carefully because they seem to be, in a sense, departures 
from the rule that a will speaks as of the death of the testator, and 
from the rule that the right to make a will is a natural right pro- 
tected by the Wisconsin Constitution,? and its corollary, that the 
testator may leave property to whomsoever he wishes and omit whom- 
soever he wishes. These provisions, not universally known, constitute 
a hidden danger to a testator and their presence might conceivably 
defeat the testator’s intent as expressed in a carelessly drawn will. 

As stated in the Comment upon these sections of the Model Probate 
Code, ‘Most pretermitted heir statutes are designed, not to force a 
moral obligation upon a parent, but to carry out a testator’s probable 
intent.’ Wisconsin is among those states whose pretermitted child 
statutes were designed to distribute an estate according to a testator’s 
supposed wishes, thus supplying an intent by statute where the 
testator did not express one, presumably because of oversight on his 
part.* Where the testator indicates his intent to disinherit a child 
the Wisconsin law does not demand that a share of the estate go to 
such child as was the case at civil law. 

Should Model Probate Code Section 41 (a) supplant Wisconsin 
Statute Section 238.10? 

The statutory provision for the after-born child seems eminently 
fair. It does not dictate that a parent must leave a share to such child 
but it provides an equitable means of carrying out the testator’s sup- 
posed intent. Although it may provide a share for such child larger 
than the testator would have devised had he re-drawn his will having 
the child in mind, yet that seems better than making no provision at 
all for such child. That this question has arisen in the Wisconsin 
Supreme Court apparently only half a dozen times in the long history 
of the statute is probably indicative of its fairness. In the experience 
of this writer and of numerous probate practitioners with whom he 
has discussed this matter the question arises but very infrequently in 
practice.‘ Thus it seems unnecessary to fear this ‘‘hidden’’ provision, 





2 Bresee v. Stiles, 22 Wis. 120. 
3 In re Donges’ Will, 103 Wis. 497, 79 N.W. 786. 


‘ My opinions expressed here have been bolstered by obtaining informally the opinions 
of some other attorneys who do a considerable amount of probate work. Such poll- 
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contrary as it is to the rule that a testator may leave his property as 
he wishes, on the grounds that it might violate estate distribution 
plans as set forth in a will. It appears that the statute should be re- 
tained, therefore, unless the Model Probate Code improves upon it. 

The proposed Section 41 (a) provides a share for a child born after 
the making of a will and omitted therefrom unless it appears from the 
will that such omission was intentional, and in this regard is the 
same as Wisconsin Statute Section 238.10. The Model Probate Code 
section also excepts from the rule protecting an afterborn child the 
case where the testator devised substantially all his estate to his 
spouse, knowing he had a child or children living. Professor Simes 
mentions in his article that: ‘‘Possibly this same result might be 
implied from the provision in the Wisconsin statute excepting the 
case where it shall be apparent from the will that it was the intention 
of the testator that no provision should be made for such child." 
Actually, the Wisconsin court has already so held in a substantially 
similar case’ where the testator devised all his estate to his spouse, 
and hence it seems unnecessary to make a statutory change to enun- 
ciate this exception. 

In Model Probate Code Section 41 (a) an adopted child is expressly 
provided for just as is a natural child. Here again statutory change 
seems unnecessary since the Wisconsin court has held several times 
that an adopted child was considered under these statutes in the same 
light as a natural child.® 

The Model Code Section protects a child **. . . whether born before 
or after the testator’s death. . . ..’ The Wisconsin court has construed 
the Wisconsin statute as applicable to a child whether born before’ or 
after * testator’s death. 

Should Model Probate Code Section 41 (b) supplant Wisconsin 
Statute Section 238.11? 

Whereas the Wisconsin statute would give an intestate share to a 
child or issue of a deceased child omitted by reason of any mistake 
by the testator, Model Code Section 41(b) would limit this protection 
to a child omitted only because of the testator’s mistaken belief that 
the child was dead at the time of making the will. In supporting this 





taking was far from exhaustive but, I believe, represents a cross section of thought on 
the subject. 

5 Will of Read, 180 Wis. 497, 193 N.W. 382. Conversely, where the testator made some 
perenne for his living children, an after-born omitted child was held to be entitled to 

is intestate share. Bresee v. Stiles, 22 Wis. 120. 

® McLean's Estate, 219 Wis. 222, 262 N.W. 707; Sandon v. Sandon, 123 Wis. 603, 101 
N.W. 1089. 
7In re Donges’ Will, 103 Wis. 497, 79 N.W. 786. 
§ Verrinder v. Winter, 98 Wis. 287, 73 N.W. 1007. 
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proposed change it is argued in the Comment upon this section that it 
is unlikely that a testator would omit any child by mistake except by 
reason of the stated mistake of fact, namely, that the testator thought 
his child dead. It is argued further that since any other mistake is 
unlikely to occur no statutory provision should be made to protect 
the child against such other mistake. This argument would be sound 
if the statute were troublesome and the slight benefit derived from 
it were outweighed by the inconvenience it caused. 

This statute, like that for the after-born child, is an apparent ex- 
ception to the general rule allowing a testator free rein. Therefore, 
the question arises whether it causes undue difficulty in probate 
practice. One possible indication that it has not caused much trouble 
is that it has appeared as the basis of only three Wisconsin Supreme 
Court cases. In probate court practice the question arises very in- 
frequently. 

Hence, the apparent need for abolishing Section 238.11 is very 
slight. On the other hand, in those cases where a child is omitted 
by mistake other than mistake as to the death of the child, it is a 
fair solution to the difficult problem posed. It is probably true as 
stated in the Model Probate Code Comment upon Section 41 (b) that 
it is unlikely that a child would be accidentally omitted. However, 
it is quite likely that a child or a grandchild of a predeceased child 
might be forgotten. Professor Simes does not mention this possibility 
and apparently it is also ignored in the Comment. In drawing many 
wills it has been my experience almost universally that testators 
wish to leave to issue of a predeceased child the same share, to be 
taken by right of representation, as that child would have been given. 
This being so it is easy to imagine a case where an elderly person, 
perfectly competent, might accidentally overlook the children or 
especially grandchildren of a predeceased child. There seems no harm 
in having this protective statute for such issue and in some cases, even 
though they are perhaps infrequent, there is a decided benefit in carry- 
ing out what in practice seems to be a surprisingly general intent upon 
the part of testators. The Model Code Section 41 (b) protects omitted 
children where a testator thought the child dead, whereas the Wis- 
consin court has not passed upon that question. Presumably, how- 
ever, the present Section 238.11 would cover that situation as well 
as the situation arising from any other type of mistake. 

In conclusion it can be said that the general purpose of the Wis- 
consin statutes and of the Model Probate Code is good and should 
be retained; that the statutes and the proposed sections are substan- 
tially alike; and that in those particulars in which there exists a vari- 
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ance between the statutes and the proposed Code sections the Wis- 
consin court has construed the statute in accordance with the express 
language of the Model Code. The Code provisions are practically a 
codification of the Wisconsin statutory and judicial law and as such 
are to be commended. On the other hand, a statutory change always 
invites new litigation in order to construe the new language. 

However, the Model Code fails to make the important provision 
for the protection of a child or issue of a deceased child omitted by 
mistake and in this regard the present statutory provisions are prefer- 
able to the contemplated Code. 








TEACHING, REAL PROPERTY, AND LAW 


Ricoarp W. ErrLanp 


What are the objectives in teaching the introductory course in 
Real Property? 

Although writing on the basis of limited experience, I think it may 
be worthwhile to set forth the objectives as I now see them—to aid 
the student taking the course by giving him a sense of direction and 
some appreciation of the ideas I am trying to put across, to inform the 
bar (which should be interested in a continuing appraisal of legal 
education) and possibly other young teachers who may be prompted to 
offer criticism, and finally to clarify my own thinking. I attack the 
problem with a conscious knowledge that the attempt is possibly 
abortive; I have taught the course but twice and with further experi- 
ence may well alter the sights. 

A word about the introductory course in Real Property at Wis- 
consin Law School is necessary background. It is a single semester 
two credit course (two hours per week for fifteen weeks). The case- 
book used is Professor Ray Brown's Cases and Materials on the Law 
of Real Property’ (references hereafter will be to cases contained or cited 
in the casebook). Because of time limitations only the first thirteen 
chapters are covered: the historical background (the feudal growth 
of the property institution, the early system of estates, the statute of 
uses and its effects), the fee simple, the estate tail, the life estate, 
terms for years, tenancies at will and at sufferance, periodic tenancies, 
and co-tenancies. Consideration of future interests is left almost 
entirely to the advanced courses. 

The simplest answer to our query about the objectives in teaching 
the course is: to introduce the first-year students to the law of real 
property. And such is the basic objective. But that answer involves 
two complex concepts, “‘the law’’ and ‘‘real property.’’ Fortunately 
I can be content to introduce those concepts. 

What is the law, then, which I am to introduce? It is much more 
than a systematic collection of rules derived from the age of Black- 
stone and beyond. To me it must include a great deal about the judicial 
method in the property field—how a court traditionally solves real 
property problems, what its techniques are, and how it handles 
statutory materials as well as common-law notions. Law also has to 
do with the lawyer’s function in the field—how a lawyer may handle 
the same problems. In one sense the limited time given to the intro- 
ductory course militates for a broad view of law; in the absence of 





1 Callaghan and Company (1941). 
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sufficient time to analyze fully all the substantive concepts in as 
large a field as real property law,? one can do little more than give the 
student a feeling of the way law operates in that field. 

What is “‘real property’’? Here again it is obvious that we are deal- 
ing with an institution broader than the lawyer's concept of ‘“‘legally 
protected rights in land.’’ Should our objectives therefore embrace a 
study of the property institution which is the concern of the economist, 
the sociologist and the political scientist?® My personal answer is a 
qualified “‘no’’ on two grounds: First, I am already open to the pos- 
sible objection that I am trying to do too much in too little time and 
thereby run the risk of accomplishing nothing, save the utter con- 
fusion of the poor student (actually I suspect the students absorb more 
than we sometimes give them credit for). Second, I feel that the 
second and third years of the curriculum are the time and place to 
teach the social and economic implications of this business of law. 
It is somewhat like learning to paint; one must first master the brush 
and its basic strokes, and the painting materials and their proper uses, 
before he is ready for advanced instruction in the fine points of tech- 
nique and composition. Similarly the law student must first gain a 
familiarity with the tools in the legal workshop. This is not to say 
that our introductory course ignores the wider reaches of what the 
courts are doing to or with the property institution. One cannot dis- 
cuss feudal history with the constant struggle between the landed 
interests and the commercial classes, fought out in both the courts 
and the legislature, without being aware that “‘law’’ cuts deep into 
social problems. Nor is any consideration of the issue of covenants 
restricting occupation of land because of race possible on the basis of 
strict property law rules.‘ Similarly, the student is brought face to 
face with the practical economic and social loss resulting from the 
creation of future interests in a case like Brokaw v. Fairchild (page 
131).5 Thus I visualize the first-year job as primarily one of teaching 
the /aw rather than its relation to economics, sociology and political 
science; on the other hand the latter cannot be ignored if the former 
is to be done intelligently. In large part, of course, this is solely and 
simply a matter of emphasis. I feel that the emphasis at this intro- 
ductory stage must be on the law rather than the property. 





2 The current curriculum at Wisconsin Law School offers a total of 21 credits in ad- 
vanced property courses. 

3 Cf., Lasswell and McDougal, Legal Education and Public Policy: ProrsssionaL TRrain- 
ING IN THE Pustic InTerest, 52 Yate L.J. 203 (1943). 

4 Porter v. Barrett (Casebook, page 84), 233 Mich. 373, 206 N.W. 532 (1925). This 
case wiil now have to be supplemented by the recent opinion in Shelley v. Kraemer, 
—U.S.—,, 68 Sup. Ct. 836 (1948), holding such restrictive covenants unenforceable. 

5 135 Misc. 70, 237 N. Y. Supp. 6 (1929). 
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I. Tae Jupicra, Meruop IN THE Property Fieip 


It might never occur to a first-year student that the judicial method 
varies from field to field. Yet upon reflection it should be obvious 
that a court does not work the same way when it deals with a negli- 
gence question as when it deals with a property problem. And more 
obvious is the difference in the field of constitutional law, where a 
framework of government is the immediate concern. Just as a golfer 
varies his choice of club and his swing with the lie of the ball, so a 
court adjusts its tools and approach to the particular type of problem 
facing it for decision. 

The most striking features of the judicial method in the real prop- 
erty field are the importance of history (one might almost call it the 
dominating force), the conceptual approach, and the apparent definite- 
ness of the legal rules. 

The importance of history in real property law cannot be over- 
emphasized. In the introductory chapters of the casebook, there is 
some excellent material on this score, with primary emphasis on the 
need for historical study for a proper understanding of present-day 
property law. Certainly the early roots of feudal society alone explain 
such rules and doctrines as the requirement of words of inheritance 
in conveyances of the fee, the notion of general occupancy upon the 
decease of an owner of an estate for the life of another, the require- 
ment of seisin in dower and curtesy, the concept of a leasehold as 
personal property rather than an interest in land, the doctrine of 
surrender by a tenant for years as terminating his liability for rent, 
the requirement of the four unities for the creation of a joint tenancy, 
and the concept of tenancy by entirety. Here, as Mr. Justice Holmes 
said, ‘‘A page of history is worth a volume of logic."’ But the inquir- 
ing student is not content to take on faith such a statement or to 
verify from the cases that it is so; he asks why. Why should our law 
today have its justification in 13th and 14th century feudalism? Indeed, 
for him as for Holmes, it is ‘revolting to have no better reason for a rule 
of law than that it was laid down in the time of Henry IV.’’* Such an 
inquiry necessitates a consideration of the peculiar force which the 
doctrine of stare decisis has in the property field. We all agree that it is 
only ‘‘fair’’ that court should decide like cases in a like manner; in 
other words we all subscribe to the principle of ‘‘equality’’ before the 
law. And that means the same rule this year for you as last year for 
me, and so with the last decade, and the last century, and so on back 
in time. Whereas this notion operates in all fields of law, in property 
there is the additional factor of title security. When people purchase 





® Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897). 
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real property, by and large they consult (and for years have been 
consulting) lawyers for an opinion as to the title which they want to 
buy; the lawyer advises his client on the basis of existing laws and 
the client acts ‘accordingly. Now if a court were subsequently to 
reverse or change the law, the judicial decision would be retrospective 
and would affect not merely the title before the court in the instant 
case but also all other titles which involve the same problem of law— 
that is, the court would feel bound to apply the new rule not only 
with respect to subsequently occurring facts but also with respect 
to all transactions which have previously occurred. The result would be 
to unsettle an untold number of titles (since it is impossible to deter- 
mine how many titles involve the same problem), to upset expectations 
involved in reliance on what people supposed was the law at the time 
(since they had no way to predict that a court would change the rule 
at some future date), and in effect to deprive persons of property for 
which they had parted with consideration. A court is naturally 
reluctant to generate such wide-spread repercussions and therefore 
feels that any needed change in the law is a matter for the legislature 
rather than the courts, since legislative change is prospective in oper- 
ation and hence has no unsettling effect as to past transactions. 

On the other hand the student can observe that a court does have 
power to reject historical precedent. He has merely to contrast two 
cases such as Ivey v. Peacock (page 75)’ and Cole v. The Lake Company 
(page 77),® the Florida court following the traditional rule laid down 
in feudal times, the New Hampshire court refusing to do so. Why and 
when? 

Equally as old as the doctrine of stare decisis is another bit of Latin: 
cessante ratione legis cessat ipsa lex (when the reason for the law ceases, 
the law ceases). It is really the latter doctrine that the New Hampshire 
court applies, with the aid of a state constitutional provision that the 
English common law was in force except as incompatible with our 
institutions. Of course the matter is not as simple as that. Many legal 
rules and concepts for which the original reason has ceased have sur- 
vived because they serve a different but useful purpose in modern 
society. Hence it is not enough to show a court that the original 
reason for the law is gone. The cards are always stacked in favor of his- 
torical precedent and against change. A court is reluctant to exercise 
a power it admits it has. It must be persuaded that the considerations 
in favor of change clearly outweigh those in favor of the status quo; and, 
as we have seen, in a commercial field where reliance on existing law 





7 56 Fla. 440, 47 So. 481 (1908). 
8 54 N.H. 242 (1874). 
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induces the acquisition of property on a wide scale, the expectations 
not merely of the parties to the instant litigation but of countless 
other property holders must be weighed and protected. It is only 
where the collective social interest in protecting the stability of com- 
mercial transactions is not strong, that a court is willing to examine 
historical precedent and to discard it when found wanting. Investors 
Guaranty Corporation v. Thomson (page 194)° is possibly such a case. 
The second feature of the judicial method is the dominance of con- 
ceptual thinking.'° Sometimes this is referred to less politely but 
more picturesquely as “‘pigeonholing’’ or ‘‘nickel-in-the-slot’’ judg- 
ing. A concept is, roughly, a category or classification to which we 
refer a particular transaction, as a consequence of which a whole 
series of rules become applicable. These concepts may be broad (‘‘con- 
tract,’ ‘‘tort,’’ “‘property’’) or narrow (‘‘consideration,’’ ‘‘assault,’’ 
“‘seisin’’); a particular field of law may involve many or few con- 
cepts. Real property law is made up of many concepts, all inter- 
dependent. Thus, the basic notion of an “‘estate’’ in land, involving a 
quantum of ownership extending in point of time, requires the student 
to readjust his thinking. The concepts which he is used to have direct 
existential reference, i.e., call to his mind something concrete which 
he can visualize, such as ‘‘man”’ or “‘chair.’” Many of these new legal 
concepts, however, have no tangible reference, at least directly. Who 
can visualize a “‘life estate’’ or “‘seisin’’? After considerable study we 
know when they ‘“‘exist’’ and what facts give rise to them; but there 
are no museum specimens. The student must learn to think on a new 
level, above facts; it involves incidentally a whole new language, the 
phenomenon of a foreign language within English. The student learns 
that there is a closed system of estates, that every interest must fit 
somewhere in the system, that once the interest created or conveyed 
by an instrument is properly classified (such as a life estate) it is then 
simple to follow through logically to the legal consequences. Only 
rarely is it apparent that the judge has a choice of applicable con- 
cepts (pigeonholes). The student has an indication of the choice in the 
cases of Holcomb v. Lorino (page 215)'! and Gunnison v. Evans (page 
218).!* In the former, a tenant holding under an agreement that he 
might stay so long as he paid rent and lived up to reasonable regu- 
lations was held to be a tenant-at-will; hence the tenancy, terminable 
by its historical nature at the will of either party, could be terminated 





* 31 Wyo. 264, 225 Pac. 590 (1924). 

10 Dean Pound was among the first to note and deplore this in his article, Mechanical 
Jurisprudence, 8 Cor. L. Rev. 605 (1908). 

11 124 Tex. 446, 79 S.W. 2d 307 (1935). 

12 136 Kan. 791, 18 P. 2d 191 (1933). 
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by the landlord. In the second case, on facts less appealing for the 
tenant, another court treated the arrangement as a life estate termi- 
nable at the will of the life tenant only. That the court in the former 
case consciously selected the tenancy-at-will classification because of 
the result it wanted to reach in the case appears only from a review 
of the record in the lower court.'* It is true, of course, that such a 
manipulation of concepts is seldom possible in the property field. By 
and large, conceptual thought here is rigid, and the student must 
accept this. For example, the notion of seisin underlies many of the 
property rules; a husband must be seised of an estate of inheritance to 
entitle the wife to dower (Butler v. Cheatham, page 114). 1 Although 
supreme court justices may admit the hopelessness of the seisin con- 
cept, }° it persists as a powerful factor in decision. Hence, even while 
the student may question the modern usefulness of such thinking, he 
must accept it as an active force in the judicial process; if he doesn’t, 
he will never understand the intricate rules built on such concepts. 

A first-year student should learn rapidly to formulate ‘“‘the rule 
of the case,’’ what the case stands for as a general proposition of law, 
phrased in terms of the legal consequences that ought to follow from 
stated operative facts. Are these ‘‘rules’’ any different in the property 
field from those in other fields? Perhaps only in degree, but certainly 
to that extent; here the rules are crystallized, more capable of precise 
statement, and apparently less flexible. Those descriptive phrases are 
not redundant, but rather cumulative. The ‘“‘rule’’ in real property 
has three characteristics: 

(1) it can be stated simply and precisely, 

(2) it is ‘‘set’’ in its language, and 

(3) it operates, at least apparently, in an inflexible manner. In a 
single word, the rule is ‘‘definite.”’ 

The propositions of law in the property field have always been 
considered prime examples of ‘‘a rule of law.’’ They generally are 
“‘narrow.’’ Usually the operative facts in the stated rule are few and 
simple to ascertain (hence the problems in the field are largely ques- 
tions of law, not fact). Multiple or broad exceptions destroy the 
effectiveness of any rule; they are seldom found in the property field. 
The rule operates despite innate notions of fairness and regardless of 
intention, unless indeed it is a ‘‘rule of construction’’ rather than a 





1371 S.W. 2d 402 (Tex. Civ. App. 1934). 

48 Bush 594 (Ky. 1872). 

18 Said Justice Fowler of the Wisconsin Supreme Court in Lakelands, Inc. v. Chippewa 
& Flambeau Improvement Company, 237 Wis. 326, 342, 295 N.W. 919, 926 (1941): ‘‘One 


can wade in the sea of adjudicated cases in order to discover what is meant by the word 
‘seisin’ until he is totally submerged and lost.”’ 
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“rule of law."’ For example, one might state the common-law rule 
applied in Ivey v. Peacock (page 75)** thus: 

In order to convey a fee simple to a natural person, the deed 

must contain words of inheritance. 

The operative facts of this rule are easy to determine from looking 
at the deed: does it expressly convey to the grantee ‘‘and his heirs’’ 
or words of similar import? There are minor exceptions, such as a con- 
veyance to a trustee, but no major ones to swallow up the rule itself, 
such as ‘‘unless the deed indicates that the grantee is to hold in per- 
petuity.’’ And the rule operates in the given case to defeat intention, 
the particular deed in the case indicating on its face that a conveyance 
in fee simple was intended by the grantor and expected by the grantee. 
Certainly if one has any preconceived notion of justice in this situation, 
it would be that the expectations of the parties would be enforced by 
the courts in the absence of countervailing considerations. 

Note also that the rule seldom is stated in terms of a standard, such 
as the ‘‘reasonable man." Standards are the trademark of flexibility; 
they wreck the certainty needed for prediction. Compare with the 
above rule, for example, the rule that ‘‘one who fails to act as a reason- 
able and prudent man, under all the facts and circumstances, is re- 
sponsible for the damage which results as a proximate consequence 
thereof.’’ Notice how difficult it is for a court to apply such a rule, 
that the judge needs a jury to help him, and hence how difficult it is 
for the lawyer to predict the outcome of a case for his client; contrast 
the neat property rule. 

Remember, however, that I initially referred to apparent definiteness. 
In any field there are bound to be countervailing or alleviating rules, 
in limited areas where the accepted legal traditions make it possible 
to prevent obvious injustices. Thus a deed which the parties intended 
as a conveyance in fee but which lacked the necessary words of inheri- 
tance might be reformed in equity under certain conditions and thereby 
become an effective conveyance in fee.'’ Similarly, equity will grant a 
tenant under a long-term lease protection against loss of his lease on 
technical grounds by the landlord’s re-entry under a clause providing 
a right to re-enter for breach of a covenant in the lease.'* The student 
must learn to watch for such rules and evaluate them for what they are; 
they are limited in scope, and we must not lose sight of their limitations. 

In part, this definiteness of the rule is accounted for historically: 
the real propefty rules originated in feudal times, when formalism 





16 56 Fla. 440, 47 So. 481 (1908). 
17 See Casebook, page 77. 
18 Lundin v. Schoeffel (Casebook, page 185), 167 Mass. 465, 45 N.E. 933 (1897). 
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was the important attribute of all law and legal rules were stated 
simply. But more important is the drive for certainty in any com- 
mercial field, particularly this one where tremendous importance has 
always attached to the legally protected rights in land. This is the 
same drive that underlies the reluctance of a court to depart from 
precedent, and that explains the tenaciousness of historical concepts. 

No consideration of the judicial function would be complete with- 
out a word about the impact of legislation. A lawyer practicing in 
Wisconsin is painfully conscious of the extent to which real property 
law is statutory. The student ought to be subjected to the same pain. 
If he isn’t now, the pain will be acute when he commences practice. 
Nine chapters of the Wisconsin Statutes, comprised of 313 sections, 
pertain to real property and its transfer'*—not to mention chapters 
dealing with ‘‘procedure,’’ such as unlawful detainer. None of the 
subjects we study in the introductory course escapes the impact of 
that legislation; some of them such as dower and curtesy are even said 
to be ‘‘wholly statutory’’ today. Of the 60 cases we study, 21 involve 
statutes directly or indirectly; of the same number of cases, the de- 
cision in 33 would be vitally affected by statute if they arose in Wis- 
consin today. Obviously such a force cannot be ignored, nor can we 
honestly study the judicial process without considering legislation. 

In teaching, we might go to either of two extremes. We might 
assume that real property law is “‘codified’’ (embodied completely in 
statutory form) and conclude that the best method of studying it is 
to study statutes only. Or, we might assume that statutes are always 
subject to change and hence decide that the only worthy object of 
study is the good old common-law which the courts will apply nine 
times out of ten anyway. Fortunately the middle road is closer to 
reality; or, since this means the student and the practicing lawyer 
must know both, should I have said ‘‘unfortunately’’? 

If the field is so largely statutory, why must we learn the common 
law? The reasons are manifold, but boil down to four. 

(1) The very fact that there are so many situations which did not 
and would not in a particular jurisdiction such as Wisconsin involve 
statutes indicates a large field for operation of the common law; we do 
not have a code even in the sense of coverage, let alone in judicial 
technique. 

(2) Statutes are composed of fixed words, and many of those words 
ate technical common-law terms. Thus, Section 233.01 of the Wis- 
consin Statutes provides ‘“The widow of every deceased person dying 
after August 31, 1921 shall be entitled to a dower defined to be a one- 





19 Wis. Srar. (1947) Chs. 230-238. 
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third part of all the lands whereof her husband was seized of an estate 
of inheritance at any time during the marriage unless she is lawfully 
barred thereof. . . ."” Unless one understands the word ‘‘seized’’ with 
all its common-law background, one of the principal problems under 
the statute is being overlooked.”° 

(3) Statutes have a beginning in point of time and generally do 
not (and cannot) apply retroactively. Thus, in Ivey v. Peacock (page 75) 
discussed previously, a statute enacted in 1903 changed the common- 
law rule but had no effect with respect to a deed executed in 1887. 
Likewise, the Wisconsin statute just quoted by its very terms does not 
govern dower if the husband died on or before August 31, 1921. The 
student will appreciate the importance of that bit of information 
later in the examination of abstracts. 

(4) Finally, a court ‘‘interprets’’ the statute. What a statute means 
is what the court says it means. And a court will interpret the statute 
‘‘in the light of’’ the common law; sometimes, like moonlight on 
the lovers, the light is intoxicating.*! 

What we can learn about statutes in this course in addition to the 
foregoing? A great deal, it seems to me. Most of the following should 
be hypotheses to be tested in later courses and in practice, but at 
least tentatively adopted as guides in study. First, always begin with 
the statute.*? It may solve the problem. In any event, a lawyer who 
fails to call a pertinent statute to the attention of the court is derelict 
in his duty, both to his client and to the court. Second, language is 
slippery and has shades of meaning. It is therefore necessary to study 
the case law before its enactment, for background, and to search for 
subsequent cases which interpret the statute.** Third, a court is not 
likely to apply a statute with obviously unjust or absurd results if it 
can find any plausible loophole. 


II. Tae Lawyers’ Funcrion 


The job of the lawyer in the real property field is threefold: handling 
of litigation, counselling, and drafting. The first has always received 





20 See Herriott, Dower in Trust Estates in Wisconsin, 4 Wis. L. Rev. 92 (1927). 

21 Hass v. Hass, 248 Wis. 212, 21 N.W. 2d 398, 22 N.W. 2d 151 (1946) illustrates the 
tenacity of common-law notions in the interpretation of otherwise clear statutes. 

%2 The case of Deslauriers v. Senesac (Casebook, page 259), 331 Ill. 437, 163 N.E. 327 
(1928) has interesting angles because the opinion fails to mention a statute which at 
least seems relevant. See Smrru-Hurp Ix. Rev. Start. (1927) c. 76, § 1, also not mentioned 
in the later Illinois case of Porter v. Porter, 381 Ill. 322, 45 N.E. 2d 635 (1942). 

3 E.g., Sutherland v. Drolet (page 242), 154 Wis. 619, 143 N.W. 663 (1913) inter- 
preting what is now Wis. Strat. (1947) § 234.03; Suydam v. Jackson (page 212), 54 .N. Y. 
450 (1873). 

24 See, for instance, Meno v. Hoeffel (cited n.p. 241), 46 Wis. 282, 1. N.W. 31 (1879) 
where the court had to adopt a strained definition in order to avoid an absurd result. 
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the most attention in law schools. Of course, the student who under- 
stands how the judge works in deciding cases already has grasped 
the fundamentals for marshalling the arguments pro and con in a case, 
for evaluating those arguments, and for predicting the outcome of 
litigation. When historical precedent is against the client's case, the 
lawyer is to advise against litigation. Sometimes, of course, there may 
be a possibility or even a probability of a change in the law; then if 
the client wishes to proceed under such circumstances, the task be- 
comes one of persuading the court to make the change. All that was 
previously said about the judicial method applies here, for this is 
merely a different approach to the same problem—litigation. 

Counselling and drafting, on the other hand, have been almost 
studiously avoided in the law schools until recently. Personally, I 
feel that even the first-year student can and should be made aware of 
those functions of the lawyer early in his training. 

To my mind the case system is invaluable because of two features: 
(1) it presents problems in realistic settings (and a lawyer deals with 
problems, just as a doctor deals with sickness); and (2) the students 
gain a tremendous amount of vicarious experience from the cases (the 
“facts of life’’).25 Both of those make it possible to introduce the 
function of counselling. Looking back over a block of cases (and 
hindsight teaches foresight), the student sees the sort of situations 
which give rise to trouble and therefore should be avoided. He learns 
to mark the trouble areas. For example, no student reviewing the 
block of material dealing with the rights and duties of a life tenant 
could be completely unaware of the disadvantages of that legal device. 
How should a lawyer advise a rural client who wants to leave his 
farm to his wife for her life, then to a son, particularly if the farm will 
be the sole source of income for the wife or is encumbered by a mort- 
gage?”* In other words the cases ought to teach not merely the rules 
of law, but also their implications in terms of danger of which a 
client should be informed. Again, the client desires to dispose of his 
real property during his lifetime and retain a life estate. What trouble 
may lie ahead? Here such cases as Koen v. Bartlett (page 137)?" and 





* Thus, many of the cases involve family squabbles over money; the dollar has a 
weakening effect upon familial ties. Hence even though the property relationships are 
within a family, the lawyer learns to proceed with caution. The cases are legion; see, 
for instance, Steiff v. Seibert (page 105), 128 lowa 746, 105 N.W. 328 (1905). Or a judge 
describes simply but dramatically what happens in family complications: ‘‘The in- 
evitable occurred, friction arose . . . ..’ (Casebook, page 219). And the cost and delay of 
litigation, which lead lawyers to advise settlement, are vivid when a judge says pointedly, 
“An ejectment suit meant years of litigation, vacant premises and great loss to either 
the landlords or the tenant.’’ (Casebook, page 178). 
os In re Application of Lee (Casebook, page 144), 171 Minn. 182, 213 N.W. 736 

927). 

27 41 W. Va. 559, 23 S.E. 664 (1895). 
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Abernathy v. Orton (page 140),?* both involving a reserved life estate, come 
to mind; in the former, the life tenant was faced by the rule that a life 
tenant may be liable for waste for using mineral resources, and in the 
latter the life tenant suffered loss of his estate for failure to pay taxes. 
Sometimes these trouble areas can be met and handled, rather than 
avoided. Which brings us to our next function. 

What about drafting? Here again the real property course is rich in 
the sort of materials which should make the student aware of the 
lawyer's job in preparing documents. You will note that this is not a 
proposal to teach drafting to first-year students, but merely to make 
them aware of the function. Drafting is an art to be mastered only 
after long practice. But an awareness of the problems involved will 
at least teach the student what to look for. It is never too early to 
begin. For instance, the landlord-tenant material abounds in draft- 
ing lessons: the need for thorough knowledge of technical terms and 
applicable law,?® foresight of conceivable trouble-areas, the danger 
as much as the usefulness of forms, the importance of an understand- 
ing of the interplay of law and economics. 


CONCLUSION 


In addition to pounding into the students as much substantive law 
as possible, and as a necessary by-product of that process, I am thus 
trying to introduce them to broader approaches and realizations which 
will help them in all property courses and will ultimately equip them 
to practice law more effectively. If there is any single thesis, it is that 
life consists of seeming contradictions with which we must con- 
stantly grapple: that history has dominated property law, but change 
is still possible even within the judicial process; that legal thought is 
conceptual, but concepts are not sacred; that rules of law in the prop- 
erty field are definite, but there is some leeway within the traditional 
framework to prevent injustices; that statutes can change the common 
law, but can be understood only through a knowledge of the common 
law; that the lawyer must learn to spot the trouble areas to be avoided, 
but can handle some of those areas by drafting. 





28 42 Ore. 437, 71 Pac. 327 (1903). 
29 This is beautifully 1 oe ay by the ootnote on page 178 of the casebook, con- 


taining a clause which plugs the loo “2 
Fishel (Casebook, page Be 169 N. 


hole involved in the principal case of Michaels v. 
381, 62 N.E. 425 (1902). 























TRANSACTIONS WITH DECEASED PERSONS 


Gerorce R. Curriz 


In presenting this paper on the subject of ‘“Transactions with De- 
ceased Persons,’’ the subject will be approached from the standpoint 
of (1) origin of the so-called ‘‘deadman’s statute”’ ; (2) the construction 
and interpretation of the statute; (3) how may the statute be waived; 
and (4) the subject of remedial legislation. 


I. OriGin oF STATUTE 


Wisconsin adopted its first ‘‘deadman’s statute’’ in 1858, the number 
of it being Section 4069, which, after the decimal method of numbering 
the statutes was adopted, was changed to Section 325.16. While there 
have been amendments from time to time made since that time, there 
has been no change in the general purpose of the statute. Section 325.16 
reads as follows: 


No party or person in his own behalf or interest, and no person 
from, through or under whom a party derives his interest or title, 
shall be examined as a witness in respect to any transaction or 
communication by him personally with a deceased or insane person 
in any civil action or proceeding, in which the opposite = 
derives his title or sustains his liability to the cause of action from, 
through or under such deceased or insane person, or in any action 
or proceeding in which such insane person is a party prosecuting 
or defending by guardian, unless such opposite party shall first, 
in his own behalf, introduce testimony Fiees f or some other 
person concerning such transaction or communication, and then 
only in respect to such transaction or communication of which 
testimony is so given or in respect to matters to which such testi- 
mony relates. And no stockholder, officer or trustee of a corpora- 
tion in its behalf or interest, and no stockholder, officer or trustee of 
a corporation from, through or under whom a party derives his or 
its interest of title, shall be so examined, except as aforesaid. 


Prior to that time, in most states, including Wisconsin, there was 
a well-established principle of common law that parties in civil pro- 
ceedings were prohibited from testifying in their own behalf on the 
ground that their interest in the outcome of the litigation disqualified 
them from so testifying. Then, by statute adopted in most states, in- 
cluding Wisconsin, this common law principle which disqualified a 
witness from testifying in his own behalf, was abolished, our present 
statute on the subject being Section 325.13, which provides in part as 
follows: 


No person shall be disqualified as a witness in any action or pro- 
ceeding, civil or criminal, by reason of his interest therein; and 
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every person shall, in every such case, be a competent witness, 

except as otherwise provided in this chapter. But his interest or 

connection may be shown to affect the credibility of the witness. 

At about the time of the adoption of such passage repealing the 
common law rule, or shortly thereafter, most states adopted the so- 
called ‘‘deadman’s statute.”’ 

The reasons for the adoption of such a statute are particularly well 
stated in the decision of Justice Haymond of the West Virginia Supreme 
Court in the case of Owens v. Owens’ as follows: 

The law in the exception to the privilege to testify was intended to 
prevent an undue advantage on the part of the living over the dead, 
who cannot confront the survivor, or give his version of the affair, 
or expose the omission, mistakes or perhaps falsehoods of such 
survivor. The temptation to falsehood and concealment in such 
cases is considered too great to allow the surviving party to testi- 
fy in his own behalf. Any other view of this subject, I think, would 
place in great peril the estates of the dead, and would in fact make 
them an easy prey for dishonest and unscrupulous. 


II. ConsTRUCTION AND INTERPRETATION OF STATUTE 


a. Transactions and Communications with Deceased. 


In construing the statute, one of the first questions which confronts 
us is what are ‘‘transactions or communications’’ with a deceased per- 
son? 

The easy case, of course, is that which involves a conversation be- 
tween the deceased and the witness. All cases hold that a conversa- 
tion with the deceased addressed to the witness is a ‘‘communication” 
or “‘transaction’’ with the deceased. 

In 1870 our Wisconsin Supreme Court, in the case of Daniels ». 
Foster? was confronted with the issue of whether receipt of a letter in 
the mails from a person later deceased coristituted a communication or 
transaction with the deceased. In that case the defendants (man and 
wife) were permitted to testify that they received a letter from the 
deceased, which was produced at the trial, in which action the exec- 
utor was the plaintiff, and the defendants were also permitted to 
testify that the handwriting was that of the deceased. 

The objection was made that the defendants were incompetent under 
the statute to so testify. The court in its opinion said: 

The case does not seem to come within the letter of the statute, 


and yet the communication was in some sense personal. But the 
personal transaction or communication of the statute, no doubt, 





114 W. Va. 88 (1879). 
2 26 Wis. 686 (1870). 
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means a transaction or communication face to face, or by the par- 

ties in the actual presence and hearing of each other, 
and the court held that the defendants were therefore competent to 
testify to the receipt of the letter. 

The court also held that these witnesses were clearly competent to 
testify that in their opinion the letter was genuine, because it was an 
opinion founded on experience and knowledge, and did not involve a 
transaction or communication had personally with the deceased. 

The decision in Daniels v. Foster has been cited in subsequent cases 
as authority that the transaction or communication referred to in the 
statute means one which took place between the deceased and the 
witness face to face, or where the parties were in the actual presence 
and hearing of each other. 

In Felz v. Felz,* the question arose as to whether the plaintiff was 
competent to testify as to the contents of a letter that he had received 
from his aunt, the deceased, which letter he testified had become lost. 
According to the plaintiff, such letter stated that if he would return and 
stay with the deceased as long as she lived, she would give him her 
property. The court, without reference to Daniels v. Foster, in its 
decision stated: 

The sending and receipt of the letter was a transaction between 

the plaintiff and the deceased. Its contents constituted commun- 

ication between them. The letter, if genuine and produced, would 
have been admissible in evidence, but to permit oral testimony of 
its contents by plaintiff would emasculate Section 4069 Stats. 

(now 325.16), wa would open the door wide for oral proof of any 

alleged letter from, or written contract with, a deceased in his life- 

time, and since lost. There would be no security from fraud or self- 
interest, for a lost agreement could always be claimed. It is better 
that the loss of such a writing fall on him who sustains it than that 
the door which the statute closes should be permitted to be opened 

in this way. 

The two decisions of Daniels v. Foster and Felz v. Felz are thus ap- 
parently in conflict as to whether testimony as to receipt of a letter 
constitutes a communication or transaction with the deceased. It would 
seem logically that the sending and receipt of a letter is a transaction 
or communication with the deceased. However, there is no quarrel 
with the result reached in both cases, but it would now seem, in the 
light of Felz v. Felz, as if it would have been better for the court, in 
the earlier case of Daniels v. Foster, to have permitted the contents of 
the letter produced at the trial to be received in evidence on the ground 
that the mailing or delivery of the letter would be presumed from the 
fact of possession being in the addressee rather than on the ground 


3170 Wis. 550, 174 N.W. 908 (1920). 












eet ine ee 


em emp ee 
ee 


Pacing ae 


Town eee: woe 
es oo 


RSE NOC Ae aC eer ee reer 
Sie ae 


een 


Os > re 


ES ic asaalte dis auadgea cee nace aut aa ete ee 
‘ett yee eee = 





i 





494 WISCONSIN LAW REVIEW [Vol. 1948 


that the sending or receipt of a letter did not involve a transaction or 
communication with the deceased. If such presumption of sending or 
delivery had been made, the basis of the decision in Daniels v. Foster, 
then in Felz v. Felz, no letter being produced, of course there would be 
no presumption of its having been mailed or received. 

Nevertheless, where the letters to or from the deceased are pro- 
duced at the trial, our court still continues to hold on the authority 
of Daniels v. Foster that such letters do not involve a transaction or 
communication with the deceased, the case so holding being that of 
Estate of Menzer,* which was subsequent to the decision of Felz v. Felz. 

There are a number of cases holding that a witness who is a party 
to an action may testify as to a conversation with the deceased where 
such conversation was not addressed to the witness nor influenced 
by the witness’s presence. An example of this type of case is that of 
Stuart v. Crowley.* In this case, a father and mother conveyed a farm to 
their two sons by deed, which recited a consideration of $3,000.00. 
Subsequently, both grantors died, and the administrator of the estate 
of the deceased father brought action against the two grantee sons for 
an accounting in an attempt to recover the $3,000.00. A sister of the 
two defendants (and an heir interested in the estate) was permitted to 
testify that at the time of the execution of the deed there was a con- 
temporaneous parol agreement made in her presence whereby her two 
brothers agreed to pay the $3,000.00 upon the death of the father and 
mother. The court held that she was competent to testify, and said: 

There is no claim here that the witness took any part in the tran- 

saction or was a party to it, or that her presence in any way affected 

it. 

An earlier case holding to the same effect is Wollman v. Ruehle,® wherein 
a party was permitted to testify to a parol establishment of a fence line 
made in the presence of a witness, then a 17-year old boy, in which 
the court held that the witness was not barred from testifying to such 
a conversation because he did not participate in the conversation, and 
his presence did not affect such conversation, although if he had 
participated in the conversation, he clearly would have been incompe- 
tent to testify regarding the same. 

In Belden v. Scott,’ a claimant who had filed a claim for personal 
services against an estate was held competent to testify to work he had 
performed on the books of the deceased, including the amount of time 
so spent in such work and value of his services, the court stating: 





4 189 Wis. 340, 207 N.W. 703 (1926). 
5 195 Wis. 47, 217 N.W. 719 (1928). 
6 104 Wis. 603, 80 N.W. 919 (1899). 
7 65 Wis. 425, 27 N.W. 356 (1886). 
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There can be no question of the competency of this evidence. It 
was entirely independent and exclusive of any transaction or com- 
munication between the deceased and the witness as a party. 
The rule in Belden v. Scott has been foilowed in a large number of sub- 
sequent cases, and states a well-recognized principle of law in this 
state. 

A type of case presenting a closer question is that of Page v. Dana- 
her,* wherein the executors brought suit on a note against the defend- 
ant makers, which note had been executed to the deceased as payee. 
The defense was material alteration. The note was a printed form of 
note in which the printed words ‘‘after due’’ had been stricken out in 
ink. The question was whether one of the defendant makers was compe- 
tent to testify as to when and with what ink he signed the note, and 
whether he struck out the words ‘‘after due.’’ The court held that the 
witness was competent to so testify and said: 

The statute only prohibited the defendant from testifying in re- 

spect to any transaction or communication had personally with 

the deceased. 

Milwaukee Trust Company v. Warren,® is authority for the proposition 
that a party is incompetent to testify that he made payment to the 
deceased, the court holding that the act of payment constitutes a 
transaction with the deceased within the meaning of the statute. 

In Estate of Krause,1° a widow brought claim against the estate of 
her deceased husband to recover $5,000.00 and interest. The deceased 
husband, a few years prior to his death, withdrew $5,000.00 from his 
savings account in a Wausau bank and deposited it in the name of his 
wife in a new savings account in the same bank. Thereafter the bank 
permitted him to withdraw the $5,000.00 from such account in two 
installments without his wife's signature. The wife based her claim to 
the $5,000.00 on the ground of a completed gift. At the trial she was 
asked the question of whether she had the pass book in her possession, 
to which proper objection was made. The supreme court upheld the 
trial court in sustaining the objection, basing its decision on the fol- 
lowing statement:" 

The majority of the cases hold that a witness who is incompe- 
tent to testify directly to the transaction by which it is claimed 
decedent parted with his possession, is also incompetent to testi- 
fy to possession by witness of a document or other property during 
the lifetime of decedent from which delivery from je may be 
inferred. 

8 43 Wis. 221 (1877). 

* 112 Wis. 505, 87 N.W. 801 (1891). 

10241 Wis. 41, 4 N.W. 2d 122 (1942). 

11 5 Jonzs, Evipence 4368, § 2262. 
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At first blush the result reached in the Estate of Krause might seem 
inconsistent with a decision of the court made in 1931 in the case of 
McComb v. McComb.'? In that case the defendant, A. C. McComb, was a 
wealthy citizen of Oshkosh and had three children—the deceased son 
and two daughters. He went down to the Marshall and Isley Bank 
at Milwaukee and rented a safety deposit box in the name of himself 
and his son and placed securities therein. He did the same thing also in 
the case of the two daughters, and explained that the purpose was to 
avoid probate proceedings on his death. However, the plan backfired 
by the son and not the father dying, and the bringing of an action by 
the administratrix of the son's estate to make the father account for 
the securities which had been placed in the box for the son. The father 
defended on the ground that the securities at all times remained in 
his sole possession, and that there had been no delivery to the son. At 
the trial the father was permitted to testify over objection that at all 
times he had possession of both keys to the safety deposit box. The 
supreme court held that in view of the fact that there was no proof 
that either of the keys had ever been in the possession of the son, the 
father’s answers to the questions regarding his own possession of the 
keys ‘‘manifestly did not relate to a transaction with his son, and hence 
was not incompetent by reason of Section 325.16.”’ 

However, the decisions in the two cases of Estate of Krause and 
McComb v. McComb are in reality not in conflict. From these two cases the 
rule can be deduced that a party is incompetent to testify as to having 
possession of an instrument or article established to have once been in 
the possession of the deceased, because such testimony would give 
rise to an inference of delivery by the deceased, thus involving a transac- 
tion with the deceased; while on the other hand a party is permitted to 
testify to retention of possession by him where there is no proof that 
the deceased ever had possession, because in the latter instance such 
testimony negatives any inference of a transaction with the deceased. 


What is the Application of Section 325.16 Stats. to Automobile Accident Cases? 

In Seligman v. Hammond,"* several actions to recover damages out of 
an automobile collision were tried together. The defendant was ad- 
ministrator of the estate of the deceased driver of one of the two auto- 
mobiles. The competency of the surviving driver (one of the plain- 
tiffs) to testify as to the actions of the other car just prior to the 
accident, which was driven by the deceased driver, was raised in ques- 
tion. The court held that the surviving driver was competent to so 
testify as to the actions of the other car, and said: 





12 204 Wis. 293, 234 N.W. 707 (1931). 
13 205 Wis. 199, 236 N.W. 115 (1931). 
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We think the transaction meant in Section 325.16 is a personal 
transaction with the deceased; a transaction in which each is an 
active participant, and that it does not prohibit the survivor from 
describing an event or physical situation, or the movements or 
actions of a deceased person, quite independent apart, and in no 
way connected with, or prompted or influenced by reason of, the 
conduct of the party testifying. The transaction mentioned in 
Section 325.16 means a mutual transaction between the deceased 
and the surviving party, one in which they both actively partici- 
pate. 

However, in Waters v. Markham“ it was held that in an automobile 
collision case of guest against host, where the assumption of risk of 
the guest was an issue, the guest is incompetent to testify under the 
statute as to any protest made to the deceased host who is driving the 
automobile. Likewise, in Jackowska-Peterson v. D. Reik & Sons Co.,'® 
it was held, in an action whereby a woman sought to recover for 
injuries sustained as a pedestrian in crossing in front of a motor truck 
which started forward from a standing position as she attempted to 
cross in front of it, that she was incompetent to testify that she had 
asked the driver to ‘‘wait’’ as she started to cross in front of the truck, 
the driver being deceased at the time of the trial. 

The foregoing cases illustrate some of the problems which have 
confronted our court in wrestling with the question of what consti- 
tutes a ‘transaction or communication’ with the deceased. 


When is a party or person testifying ‘in his own behalf or interest’’? 


Section 325.16 Stats. does not bar all parties and witnesses from 
testifying as to transactions or communications with a deceased per- 
son, but provides ‘‘no party or person in his own behalf or interest . . . 
shall be examined as a witness in respect to any transaction or com- 
munication by him personally with the deceased . . . person.”” 

When has a witness such interest as will render him incompetent to 
testify to a transaction or communication with a deceased person? 

It would seem clear that a subscribing witness to a will does not have 
such interest in the outcome of a proceeding in which such will is 
being propounded for probate as to bar him from testifying as to any 
communications or transactions had with the deceased with respect 
to the making of the will, and our Supreme Court has so held in Estate 
of Johnson,'* and other cases. 

In the case of Anderson v. Laugen,'” the question was raised whether 
an executor, who had drafted the instrument he is propounding as the 
last will of the deceased, is competent to testify to transactions had by 

4 204 Wis. 332, 235 N.W. 797 (1931). 


18 240 Wis. 197, 2 N.W. 2d 873 (1942). 
16 170 Wis. 436, 175 N.W. 917 (1920). 
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him with the deceased relating to the preparation and execution of the 
will. The court held that he was not incompetent, although a party, 
on the ground that “‘he cannot be deemed to testify as a party in his 
own behalf or interest.”’ 

Likewise, the court has held in the Estate of Novak,'* that a trustee 
named in a will is competent to testify as to transactions had with the 
deceased leading up to the execution of the will. The court stated as 
its reason for such conclusion the following: 

He takes nothing under the will, and he will neither gain nor lose 

by the result of the proceedings, any more than an executor. Any 

compensation that may accrue to him will not come as a gift, but 
as a quid pro quo for services rendered. 


While Section 325.17, a companion statute to 325.16, renders a 
party or witness incompetent to testify in his own behalf as to tran- 
sactions had with a deceased agent, neither section by express terms 
forbids an agent of either the deceased or opposite party to testify as 
to a transaction or communication had with the deceased. Therefore, 
the question of whether an agent of the deceased or of the opposite 
party is incompetent to testify to a communication or transaction with 
the deceased would depend on whether he has an interest in the out- 
come, and the decisions of our court are all to the effect that he or- 
dinarily has not such interest as would bar him from testifying. 

In Lowry v. Lowry'® the deceased was employed in a bank at La 
Crosse. About six weeks before his death, he handed to the president 
of the bank a package containing securities, and asked the president 
to keep it, and in case he became sick to deliver the contents according 
to instructions inside the package. The deceased became sick on De- 
cember 24, 1931, and the bank president two days later, on December 
26th, delivered the securities to a brother, sister and niece of the 
deceased, according to the instructions contained in the package, and 
five days later the deceased died. The administratrix of the deceased 
brought the action to recover the securities for the estate from the 
three donees, and joined the bank president as one of the defendants. 
The question arose as to whether the bank president was competent 
to testify as to his conversation with the deceased. The court held that 
the bank president acted in the capacity of agent for the deceased, and 
for that reason was not incompetent to testify to the transaction with 
the deceased and, in disposing of the contention that he was incompe- 
tent to testify because of being a party, the court said: 





17 122 Wis. 57, 99 N.W. 437 (1904). 
18 181 Wis. 16, 193 N.W. 1000 (1923). 
19 211 Wis. 385, 247 N.W. 323, 248 N.W. 472 (1933). 
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Does the mere fact of making him a party to the action render him 
incompetent? We think not. Admittedly he can do nothing in the 
matter in the way of a return of this property. He was not a neces- 
sary party to the action, 5 Jones, Comm. on Evidence (2d ed.) 
Section 2238. He will neither gain nor lose by anything that may 
happen in the litigation. He has no present or vested interest, nei- 
ther has he an uncertain or remote interest in any claim to the 


property. 

An illustration of a case where the agent of the opposite party is 
permitted to testify as to a transaction with the deceased is Nolan v. 
Standard Fire Insurance Co.?° This case involved an action for the recovery 
on a windstorm insurance policy for the destruction of a tobacco shed. 
There were two tobacco sheds on one parcel of land, and the policy 
covered but one shed and the description in the policy was ambiguous. 
At the time of the trial the one of the two owners who had taken out 
the policy was deceased. The question at issue was whether the agent 
of the defendant insurance company was competent to testify as to a 
conversation had with this deceased owner at the time of taking out 
the policy, wherein the agent had refused to insure the north shed be- 
cause of its bad condition, and it was agreed that the policy would 
cover only the south shed which was in good condition. The north 
shed was the one which was blown down. The court held that the 
agent was competent to testify, and in its decision stated that Section 
325.16 ‘‘does not prohibit a person who . . . was but an agent, as dis- 
tinguished from a stockholder, officer or trustee of a corporation, 
from testifying to the transaction had with the deceased . . . Section 
325.16 Stats. does not exclude testimony of persons who are parties 
and actually have mo legal interest whatever in the subject matter of the 
the action, although they may be remotely interested, in some other 
sense of the term, in the outcome of the litigation.”’ 

Let us suppose that the insurance company was a mutual company 
and not a stock company, and the agent in the case was also a policy- 
holder. Would such agent in that case have such interest in the out- 
come of the litigation as to render him incompetent to testify as to a 
transaction he had with the deceased insured? It is the writer’s opinion 
that there then would be such interest present as would render the . 
agent incompetent to testify, although I have been able to find no case 
in Wisconsin directly so holding. 

An earlier case in which our court held that an agent of a life in- 
surance association was not incompetent to testify as to a conversa- 
tion had with a deceased policyholder at the time of taking out the 





20 243 Wis. 30, 9 N.W. 2d 74 (1943). 








RT Se Se Eee 
Sse ee 


eee 
SS 


—s 


~Sem: 


er nitthetibracecteadendaene teatek ode ae 


oa 


s cstebrehdihendepateal olieihanaeeaetinee 
= Lo 





500 WISCONSIN LAW REVIEW [Vol. 1948 


policy, which conversation resulted in defeating recovery on the 
policy, is Hanf v. The Northwestern Masonic Aid Association.”* 

Does a close relative of a party to an action have such interest in 
the proceedings as to render him or her incompetent to testify as to a 
transaction or communication had with the deceased? In re Valen- 
tine’s Will,”® proceedings were brought to establish a lost will. The 
trial court permitted the husband of the residuary legatee under the 
will sought to be established to testify as to a conversation had with 
the deceased. The supreme court held that in a proceeding to propound 
a will, even though it is a proceeding in rem and not in personam, the 
heirs-at-law are interested parties on one side, and the legatee and 
devisees named in the will are interested parties on the other side, and 
that the admission of such testimony was ‘‘contrary to the well-es- 
tablished general rule which precludes a husband or wife from being a 
competent witness for or against the other in an action or proceeding 
to which such witness is not a party."’ In other words, the court did 
not base its decision on the ground that the husband had an interest 
in the outcome of the litigation, but rather on the grounds of public 
policy. There has been no subsequent case expressly overruling this 
decision, but it is doubtful if it would be followed today, although in 
the case of a wife testifying for a husband, it would seem that there 
might be such interest present as to bar the wife's testimony on that 
ground, inasmuch as the husband cannot will his property away so as 
to defeat the rights of the wife to elect to take under the law and re- 
ceive part of the property if she so desires. 

In the case of Dilger v. McQuade,** the parents of the plaintiff, who 
was then only 8 months old, surrendered custody of her to the deceased, 
pursuant to a parol agreement with the deceased that upon his death 
he would leave all of his property to the plaintiff. The deceased died 
intestate, and the plaintiff filed a claim against the estate of the de- 
ceased for breach of contract in failing to will his estate to her. One 
of the issues was the competency of the mother of the plaintiff to 
testify as to the parol agreement of the deceased made with the witness 
and her husband, as parents of the plaintiff. 

The court, in passing on this point, held that the question turned 
on whether the plaintiff claimed through the mother, and therefore 
the mother was competent to testify. The court based this conclusion 
on the fact that the father and not the mother was responsible for the 
care and support of his minor child, and also that under Section 3964 





21 76 Wis. 450, 43 N.W. 315 (1890). 
22 93 Wis. 45, 67 N.W. 12 (1896). 
23 158 Wis. 328, 148 N.W. 1085 (1914). 
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(the predecessor to Sec. 319.03) was entitled to sole care and custody. 
Therefore the mother furnished none of the consideration for the prom- 
ise of the deceased. Today, however, Section 319.03 vests the care and 
custody of a minor child in both mother and father, so if a similar 
case would arise today, it would seem that the court would have to 
decide that the plaintiff child did claim through the mother, and the 
mother would be incompetent to testify as to the transaction she had 
with the deceased. The case would still be authority, however, for the 
proposition that a mother is not rendered incompetent to testify to a 
transaction or communication with the deceased in an action in which 
her child is a party merely because of the relationship of mother and 
child. 

‘*From, Through or Under’’ the Deceased. 


Thus far, in discussing the construction and interpretation of Sec- 
tion 325.16, we have considered some of the problems faced by the 
courts in deciding what constitutes a transaction or communication 
with the deceased, and what constitutes such interest on the part of 
the party or witness as to render the witness incompetent to testify. A 
third problem is presented by the words of the statute ‘in which the 
opposite party derives his title, or sustains his liability to the cause of 
action, from, through or under such deceased . . . person.”’ 

What is meant by ‘‘from, through or under’’ the deceased? 


The easy case, of course, is one wherein a claim is filed against an 
estate of a deceased, or an action brought against the administrator 
or executor of the estate of the deceased, because the administrator 
or executor in such proceeding or action clearly sustains his liability 
through the deceased. However, there are fact situations which arise 
where the question is not so simple in solution. 

In Chamberlain v. Prudential Insurance Co.,*4 a widow brought action 
on a life insurance policy to recover the $500.00 face amount due as a 
result of the death of her husband, the insured. The question arose as 
to whether the plaintiff widow was competent to testify as to a con- 
versation between the deceased, her husband, and the agent of the 
defendant company, which conversation was necessary in order to es- 
tablish the making of the contract of insurance. The court held that 
the defendant life insurance company, although the opposite party, 
did not sustain its liability ‘from, through or under the deceased,”’ 
but that it sustained its liability, if any, through its contract of in- 
surance, and therefore that the widow was competent to testify. 

In Bump v. Voights,”* a father brought action to recover for the wrong- 





4 109 Wis. 4, 85 N.W. 128, 83 Am. St. Rep. 851 (1901). 
% 212 Wis. 256, 249 N.W. 508 (1933). 
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ful death of his son as a result of being struck while a pedestrian on a 
highway by an automobile driven by the defendant. The question was 
whether the father was competent to testify concerning the practice of 
the son to work on the father’s farm without receiving or exacting 
wages therefor. The court held that the father was competent to tes- 
tify, because the defendant, as the “‘opposite party’’ didn’t sustain his 
liability ‘from, through or under’’ the deceased, but sustained such 
liability through his own negligence. 

The case of J. Romberger Co. v. Industrial Commission,*® was one 
brought to enforce a death claim under the Wisconsin Workmen's 
Compensation Act. The alleged employer was a corporation, which 
defended on the ground that the deceased was an independent con- 
tractor and not an employee. The secretary of this corporation was 
permitted to testify over objection to a conversation had with the 
deceased bearing on the question of whether the deceased was an em- 
ployee or independent contractor. The supreme court held that he was 
competent to testify because the applicant did not claim ‘‘from, 
through or under’’ the deceased, but under the Workmen's Compensa- 
tion Statute. 

It is difficult to reconcile these decisions with that of our Supreme 
Court, handed down on February 17th of this year, in In re Hounsell’s 
Estate,?” involving the determination of inheritance tax due in an 
estate where there was a question as to whether certain property stand- 
ing in the joint names of husband and deceased wife was joint property, 
or solely the property of the husband. The court in that case held that 
the husband was incompetent to testify as to any transactions with the 
deceased bearing on the title of such property under Section 325.16, 
although the argument was presented that the state did not claim 
through the deceased, but through the power of the state to tax as 
exercised in the inheritance tax statutes. It would seem that if an 
applicant who seeks to recover for the death of a deceased in a work- 
men’s compensation case, is held not to claim through the deceased 
but through the Workmen’s Compensation Act, the same reasoning 
should compel the court to hold in an inheritance tax proceeding that 
the state does not claim through the deceased but through the inherit- 


ance tax statutes. 
WAIVER OF THE STATUTE 


We will now pass from questions of interpretation and construc- 
tion of the statute to the problem of how the statute may be waived. 
There are two methods by which the statute may be waived: First, 





26 234 Wis. 226, 290 N.W. 639 (1940). 
27 252 Wis. 138; 31 N.W. 2d 203 (1948). 
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by failure to object to the competency of the witness; and second, 
through the introduction by the opposite party in his own behalf of 
testimony concerning the particular transaction or communication. 

In the early case of McCormick v. Herndon,?* our court held that an 
objection to a question proposed to a witness on the stated ground of 
it being ‘‘incompetent, irrelevant and immaterial’’ was not sufficient 
to raise the objection that it called for a transaction with the deceased 
person, and that the objection to be proper must be raised to the com- 
petency of the witness to testify concerning the matter. 

In other words, it is not the testimony, but rather the witness, that 
is rendered incompetent by the statute. 

In the Estate of Menzer,?® counsel attempted to keep out testimony of 
a transaction with a deceased person by a general objection of ‘‘I object 
to that,’’ but the court held that that was not sufficient to raise the 
question of the competency of a witness to testify to such transaction 
with a deceased person. Therefore, an improper and insufficient ob- 
jection has the same effect of waiving the statute that no objection at 
all has. 

We will now turn to the other type of waiver arising by reason of 
the other party ‘‘opening the door.’’ It is a well-recognized prin- 
ciple of law that if the counsel for the opposite party questions the 
party or witness as to any part of the transaction or communication 
with the deceased under such circumstances whereby the party would 
be incompetent to so testify if proper objection were made under 
Section 325.16, the door is thereby opened whereby counsel for the 
party may proceed by further questioning to bring out all details of 
the particular transaction or communication. Quite often an attor- 
ney taking part in the trial of an action or probate proceeding in- 
volving a transaction with a deceased person is faced with the dilemma 
of how far to go in cross-examining a witness called by opposing coun- 
sel, which witness is permitted to testify to a transaction or commun- 
ication with the deceased where, over proper objection, the court re- 
ceives the testimony relating to the transaction with a deceased person 
“subject to the objection.’’ Many judges in this type of situation, 
where the trial is by the court without a jury, are prone to receive such 
objectionable testimony ‘“‘subject to the objection’ and then rule on the 
objection in their decision after trial. May an attorney in such a situa- 
tion proceed to cross-examine the witness .as to such transaction or 
communication with the deceased testified to under direct examination, 
without being deemed to have waived the objection and opened the 





*8 67 Wis. 648, 31 N.W. 303 (1886). 
29 189 Wis. 340, 207 N.W. 703 (1926). 
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door? The decision of our supreme court made in 1942 in the case of 
Jackowska-Peterson v. D. Reik & Sons Co.,*° provides the answer. In 
that case the plaintiff was injured in attempting to pass a truck stopped 
in an alley unloading merchandise, as a result of the driver starting up 
the truck. By the time of trial the truck driver had died, and over 
objection by the defendant, the plaintiff was permitted to testify that 
as she started by the truck she had asked the driver to ‘‘wait,’’ and 
after the accident the driver had told her that he had heard her call. 
Then, upon cross-examination, counsel for the defendant asked the 
plaintiff about this same communication with the driver. At the close 
of the trial the court struck out all of this evidence as being incompetent 
under Section 325.16 of the Statutes, and instructed the jury to dis- 
regard it. 

Upon appeal the plaintiff's counsel contended that the attorney for 
the defendant ‘‘opened the door’’ by his cross-examination about 
this same conversation with the driver. The supreme court, speaking 
through Justice Fowler, who had had many years experience in the 
trial of cases as a circuit judge before ascending to the supreme court 
bench, said: 

It has been the practice of the circuit courts as far back as the 

writer's memory runs, to permit cross-examination under such 

circumstances, and to rule that cross-examination did not ‘‘open’’ 
any door unless it went beyond the scope of the inquiry permitted 
by the court in the first instance. 

The court also in its opinion cites two annotations in A.L.R. in 
support of this rule. The court distinguishes its holding that the door 
had not been opened by the cross-examination from the result reached 
in an earlier case decided in 1921—that of Lamberson v. Lamberson,*' on 
the ground that the cross-examination in the Lamberson case went 
beyond the scope of the part of the transaction with the deceased which 
had been received subject to objection. However, the facts in the 
Lamberson case hardly justify this conclusion, as is pointed out in the 
dissenting opinion of Justices Siebecker and Owen. Nevertheless, the 
principle of law to be drawn from these two cases seems to be sound, 
viz., cross-examination of a party as to testimony given on direct 
examination involving a transaction with a deceased person, doesn’t 
open the door and waive the objection unless it involves additional 
phases of the transaction not covered by the answers given on direct 
examination. 





30 240 Wis. 197, 2 N.W. 2d 873 (1942). 
31175 Wis. 398, 184 N.W. 708 (1921). 
82 212 Wis. 481, 250 N.W. 505 (1933). 
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The three cases of Estate of Shinoe, ** Lamberson v. Lamberson,® and 
Norman v. Kernan,** pretty much settle the law as to the effect of adverse 
examinations taken under Section 326.12 as ‘‘opening the door.”’ 
There is no ‘‘opening of the door’’ if a party is examined in the adverse 
examination with respect to a transaction with the deceased, if the 
deposition is not offered in evidence at the trial by the opposing party 
at whose instance the adverse examination was held. (The party whose 
deposition was so taken cannot, of course, offer the examination.) On 
the other hand, there is an ‘‘opening of the door’’ if the deposition of 
the adverse examination is properly offered in evidence, and it contains 
testimony of a transaction with the deceased. 


ProposED LEGISLATION 


The provisions of our ‘‘deadman’s statute’’ (Section 325.16 Stats.) 
and those of similar statutes of other states, have been the subject of 
much wide-spread criticism. The late Dean Wigmore, in his monu- 
mental work of Wigmore on Evidence is particularly severe in his crit- 
icism of these “‘deadmen’s statutes,’’ and poses the potent question:*® 

Are not the estates of living men endangered daily by the present 

rule which bars from proof so many honest claims? Can it be more 

important to save deadmen’s estates from false claims than to save 
living men’s estates from loss by lack of proof? 

Connecticut, Virginia and Oregon have statutes which permit testi- 
mony to be given by an interested party or witness as to transactions 
or communications had with the deceased, but also make admissible 
in evidence any existing declarations or writings of the deceased party 
on the subject at issue. New Hampshire and Arizona have approached 
the problem by excluding the testimony involving a transaction or 
communication with the deceased, except when it ‘‘appears to the 
court that an injustice may be done without the testimony of the party”’ 
which removes the arbitrary feature of the rule and gives flexibility. 

Some years ago the American Bar Association circularized a large 
group of higher court judges and lawyers as to whether the present 
rule of the ‘‘deadman’s statute’’ should be changed so as to permit an 
interested party to testify as to transaction with a deceased person, 
and found that of the higher court judges 89% were in favor of the 
change, and among practitioners having experience, 60% were in favor, 
and of those having experience in 6 or more cases, 84.5% were in favor 
of repeal or change. The result of this survey should present a rather 





33.175 Wis. 398, 184 N.W. 708 (1922). 
4 226 Wis. 78, 276 N.W. 127 (1937). 
% 1 Wicmorg, Evipence § 578, 3rd ed., p. 696. 
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convincing argument to allay the apprehension of those who believe 
that the removal of the prohibition of the statute would assist in the 
recovery of unjust claims. 

Justice Wickhem of our supreme court, in an article entitled ‘‘Code 
of Evidence for Wisconsin,’’ appearing in the January, 1945, issue of 
Wisconsin Law Review, summarizing the work of the American Law 
Institute in proposing a Model Code of Evidence, states :** 


In respect of the qualification of witnesses the rules have been 
liberalized by dropping the so-called ‘‘deadman's statute’’ for- 
bidding testimony concerning communications with deceased per- 
sons. It is the judgment of the Institute that such statutes have 
produced an almost endless amount of litigation over their proper 
construction without the slightest statistical or other evidence 
that they have prevented the establishment of false claims against 
the estates. This drops out of the law of evidence the last vestige 
of the notion that interests should disqualify a witness from testi- 
fying. 

At the Mid-Winter meeting of the State Bar Association of Wis- 
consin, held February 22, 1940, the Association approved a recommen- 
dation of the Junior Bar Association of Milwaukee that Sections 325.16 
and 325.17 be repealed, and that there be substituted therefor a pro- 
vision which was referred to the legislative committee of the State 
Bar Association for incorporation in a bill to be presented to the legis- 
lature. The proposed substituted statute reads as follows: 


No person shall be disqualified as a witness in any action, suit or 
proceeding by reason of his interest in the event of the same as 
a party or otherwise. 

In actions, suits or proceedings by or against the representatives 
of deceased persons, including proceedings for the probate of wills, 
any statement of the deceased, whether oral or written, shall not 
be excluded as hearsay provided that the trial judge shall first find 
as a fact that the statement was made by decedent, and that it was 
in good faith and on decedent’s personal knowledge. 


It would seem that the effect of the qualification ‘‘provided that the 
trial judge shall first find as a fact that the statement was made by the 
decedent’’ would be to leave it in the discretion of the trial judge to 
determine whether or not the alleged statement or transaction with the 
deceased was actually made, so that the supreme court on review could 
not disturb a finding of the trial court disbelieving the testimony of 
the interested party or witness. If this is the proper construction of the 
proposed statute, it would appear to have merit, and it is to be regretted 





36 1945 Wis. L. Rev. 82. 
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that our legislature has thus far failed to adopt the recommended 
change. 

However, until repealed or changed, it behooves every practicing 
lawyer who engages in actual trial work to be familiar with the pro- 
visions of the statute, and of the interpretations our courts have placed 
upon such provisions, because of the frequency with which the question 
of a transaction with a deceased person presents itself in trial of cases. 








THE RACIAL COVENANT CASES 


Trayton L. Laturop 


I. Ractat Restrictive Covenants Insorar as THEY REPRESENT Prop- 
ERTY OR Contract Ricuts arE Hetp Inva ip. 

For the first time the constitutional validity of racial restrictive 
covenants has been passed on by the United States Supreme Court in 
deciding the recent cases of Shelley v. Kraemer, McGhee v. Sipes, Hurd v. 
Hodge and Urciolo v. Hodge. (They are often referred to herein for 
convenience as the Racial Covenant cases.) 

In the Kraemer case the covenant in question provided: 

. .. the said property is hereby restricted to the use and occupancy 

for the term of fifty (50) years from this date, so that it shall be a 

condition ail the time . . . and shall attach to the land, as a condi- 

tion precedent to the sale of the same, that hereafter no part of 
said property or partition thereof shall be, for said term of fifty 

years, occupied by any person not of the Caucasian Race. . .2 
On an equitable suit of white owners of land subject to this covenant, 
the Missouri Supreme Court directed that Negro purchasers be re- 
strained from taking possession, and divested their title.* 

In McGhee v. Sipes the covenant provided: 

This property shall not be used or occupied by any person or per- 

sons except those of the Caucasian race. It is further agreed that 

this restriction shall not be effective unless 80% of the property 
fronts on both sides of the street in the block where our land is 
located is subject to this or similar restrictions.‘ 
In this case persons, who were found to be Negroes, acquired title to 
the land concerned and entered into occupancy. Upon the suit of white 
owners of other land subjected to the covenants, the Michigan courts 
ordered these people to move from the land in 90 days and enjoined 
them from further using the premises.® 

In the Hodges cases the covenant read: 

. .. that said lot shall never be rented, leased, sold, transferred or 

conveyed into any Negro or colored person, under a penalty of 

$2000 which shall be enforced as a lien against the property.® 
White property owners were enjoined by the District of Columbia 
courts from selling their houses to Negro purchasers.’ 








a U.S. ——, 68 S. Ct. 836, 16 L.W. 4426; Cases numbered 72, 87, 290, and 291, 
decided May 3, 1948. 
2—— U.S. ——, 68 S.Ct. 836, 16 L.W. 4426. 
* Kreamer v. Shelley, —— Mo. ——; 198 S.W. 2d 269 (1946). 
‘——- US. , 68 S.Ct. 836, 16 L.W. 4426. 





5 McGhee v. Sipes, 316 Mich. 614, 25 N.W. 2d 638 (1947). 
, 68 S.Ct. 842, 16 L.W. 4432. 


s‘-—— US. 
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The only dissenting voice in the lower courts against enforcing these 
particular covenants on constitutional grounds was that of Judge 
Edgerton® in the United States Court of Appeals for the District of 
Columbia. It is to be noted that in Mays v. Burgess,® a similar case, 
Judge Edgerton wrote a strong dissent in 1945. The first judicial voice 
holding enforcement of racial restrictive covenants invalid on con- 
stitutional grounds was that of Federal Judge Ross in 1892.'° The next 
time any judicial doubt was raised was in a concurring opinion of 
Justice Rutledge while sitting in the District of Columbia Court of 
Appeals.'! In the meantime courts were enforcing racial restrictive 
covenants relying, apparently, without question on a dictum of the 
United States Supreme Court in Corrigon v. Buckley.'* 

In the Kraemer, Sipes and Hodge cases, supra, the Supreme Court, in- 
stead of seeking to evade the issue, decided the question on its merits. 
In a 6-0 decision expounded by the opinions of Chief Justice Vinson and 
a concurring opinion of Justice Frankfurter in the Hodge cases, it held 
that the enforcement of the covenants in the several states was prohib- 
ited under the Equal Protection Clause of the Fourteenth Amendment 
and that theyshould not beenforced in the District of Columbia because 





7 Hurd v. Hodge, Urliolo v. Hodge 162 F. 2d 233 (App.D.C. 1947). 
8 Hurd v. Hodge, 162 F. 2d 233 (App. D.C. 1947). 

* 147 F. 2d 869 (App. D.C. 1945). 

10 Gandolfo v. Hartman, 49 Fed. 181 (C.C.S.D. Cal. 1892). 

1 Hundley v. Gorewitz, 132 F. 2d 23 (App. D.C. 1942). 


12 271 U.S. 323 (1926). In this case the Court, at page 331, said, ‘‘And while it was 
further urged in this court that the decrees of the courts below in themselves deprived the 
defendants of their liberty and property without due process of law in violation of the 
5th and 14th Amendments; this contention cannot serve as a jurisdictional basis for this 
appeal.’ So while on page 330 the Court said that the issue before it was whether the cove- 
nant is ‘‘void’’ and “ orbidden"” by the 5th, 13th and 14th Amendments the Court must, in 
view of its later language, have interpreted ‘‘void’’ and ‘‘forbidden’’ as meaning some- 
thing else than mere unenforcibility by a court. It must have thought the issue to be 
whether people could constitutionally make the promises which formed the agreement. 
And the oe said such promises or covenants could be made, for merely making them 
was not state action. However, because of its limited jurisdiction, the Court’s further 
statement on page 331, that the contention that the courts enforcement of the covenants 
was forbidden government action was ‘‘lacking in substance,’’ was dictum. Some of the 
cases in which courts emt pn the holding or relied on the dictum of the Corrigan 
case, apparently without much consideration of the constitutional question, are: Mays 
v. Burgess, 147 F. 2d 869, 870 (App. D.C. 1945); Wyatt v. Adair, 215 Ala. 365, 110 So. 
801, 803 (1926); Chandler v. Ziegler, 88 Colo. 8, 291 Pac. 822, 823 (1930); United Cooper- 
ative Realty Co. v. Hawkins, 269 Ky. 565, 108 S.W. 2d 507, 508 (1937); Dooley v. Savannah 
Bank & Trust Co., 199 Ga. 364, 34S.E. 2d 522, 529 (1945). Burkhardt v. Lofton, 63 Cal. 
App. 2d 238, 146 P. 2d 720, 724 (1944); Lyms v. Wallen, 191 Okl. 569, 133 P. 2d 555, 558 
(1942); Meade v. Dennistone, 173 Md. 302, 196 Atl. 330, 333 (1938); Doherty v. Rice, 
240 Wis., 389, 3 N.W. 2d 734, 737 (1942); Kemp v. Rubin, 188 Misc. 312, 69 N.Y.S. 2d 
680, 683 (1947); Swain v. Maxwell, —— Mo. ——, 199 S.W. 2d 679, 683 (1946); Mrsa v. 
Reynolds, 317 Mich. 637, 27 N.W. 2d 40, 42 (1947); Northwestern Civic Assoc. v. Sheldon, 
317 Mich. 416, 27 N.W. 2d 36, 38 (1947). 
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it was against the public policy of the United States.'* Vinson speaking 
for five members of the court held, also, that the Civil Rights Bill 
prohibited the enforcement of covenants in the District of Columbia." 
He reasoned that the Fourteenth Amendment was primarily adopted to 
incorporate the Civil Rights Bill into the Organic Law, and that if 
the Fourteenth Amendment held enforcement of the covenants to be 
prohibited, so did the Civil Rights Bill. In reaching its decision the 
Court pointed out that it had previously held the enforcement of 
zoning ordinances, placing white and colored peoples in different 
zones, to be invalid.'® But it recognized that these ordinances origi- 
nated in formal state agencies while the restrictions before the courts 
were determined ‘‘in the first instance by terms of agreements among 
private individuals.’’ In these cases, it was stated that ‘‘Participation 
of the state consists in the enforcement of the restriction so defined. 
The crucial issues with which we are confronted is whether this 
distinction removes the case from the operator of the prohibitory pro- 
vision of the Fourteenth Amendment.’’ The Court then points out 
that acts of a state’s judiciary are state acts, relying on statements in 
Virgina v. Rives,'® ex parte Virgina,'" Civil Rights Cases,'* Home Tel. and 
Tel. v. Los Angeles,’® and many other cases, including those denying a 
fair hearing in civil and criminal cases. And the Court shows that the 
judicial action to be within the Fourteenth Amendment need not be 
enforcement of law made by the legislature or its formal agencies but 
may be enforcement of custom and common law.?° The Court explains 





13 Chief Justice Vinson found indications of the public policy of the United States 
from its Constitution, treaties, federal statutes, and legal precedents. U.S. —, 
68 S.Ct. 844, 16 L.W. 4434. [In the Court of Appeals, of Edgerton had laid great 
emphasis on the United Nations Charter, Hurd v. Hodge 162 F. 2d 233 (App. D.C. 1947)] 


u U.S. ——, 68 S.Ct. 844, 16 L.W. 4433, 4434. 


18 The Court referred to Buchanan v. Warley, 245 U.S. 60 (1917); Harmon v. Tyler, 
273 U.S. 668 (1927) and Richmond v. Deans, 281 U.S. 704 (1930). 


16 100 U.S. 313, 318 (1880). 

17 100 U.S. 339, 347 (1879). Also at page 346 Justice Strong states, “The prohibitions 
of the Fourteenth Amendment are directed to the States, and they are to a degree restric- 
tions of State power. It is these which Congress is enpowered to enforce and to enforce 
against state action however put forth, whether that action be executive, legislative or 
judicial.” 

18 109 U.S. 3, 11 (1883). 

19 227 U.S. 278, 286 (1912). In this case Chief Justice White held that even though 
action by other state agents had not been confirmed by the state court, there existed 
none the less state action which could be enjoined by a federal court. He said that the 
Amendment was addressed to every person who is the “repository of state power.”’ 

20 The Court relied on: A.F. of L. v. Swing, 312 U.S. 287 (1940), where it was held 
that the common law policy of the state, as it was interpreted by the state courts, of 
limiting peaceful picketing by labor unions was a violation of the constitutional right 
to free speech; Cantwell v. Connecticut, 310 U.S. 296 (1940); Bridges v. California, 314 
U.S. 252 (1941) where petitioners were convicted of contempt for violating an order 
based on the common law. 
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that it held in Erie R.R. Co. v. Tompkins*' that common law is as much 
distinct law in each of the several states as is statutory law. The Court 
then explains that the enforcement of the restrictive covenants was in 
each case authorized by the common law of each of the states.”? 

The Court might have stopped in its explanation of its holding there. 
For it had shown that the covenants as enforceable agreements were 
authorized by state law and it had held in the zoning cases restriction 
made pursuant to state law were invalid. 

But the Court went on to answer the contention that equal protection 
of the laws is furnished simply because the state courts stand ready to 
enforce agreements restricting white people as well as colored. First, 
as a matter of authority it was pointed out that in the zoning cases, 
ordinances were held invalid which restricted white as well as col- 
ored.** Then as a matter of reason it points out that’. . . equal protec- 
tion of the laws is not achieved through indiscriminate imposition of 
equalities.’ The Court must have had in mind the fact land is unique, 
especially when it is used for living. Because of differences in esthetic 
tastes, job requirements, religious preferences, schooling requirements 
no one piece of land will have the same worth for two people. By the 
same token, no two pieces of land are equal to the same person. The 
Court said that the right to equal protection is one that is personal to 
the individual. He is harmed by state action that prevents him from 
having equal opportunity in buying home X. And the fact that a man 
of another color, who can buy and use home ‘‘X,”’ is prevented from 
having equal opportunity in buying home ‘“‘Y’’ does not remedy the 
plight of the first man and the discrimination against him. 

The Court further held that the enjoyment of property by members 
of different race was not a field in which the state police power may 
function citing for authority the recent case on California alien land 
laws.*4 Further it relied on cases which held that in order that there be 
a need for the exercise of police power there must first be a formal 





21 304 U.S. 64 (1938). 


22 In this connection see Doherty v. Rice, 240 Wis. 389 (1942), where the court goes into 
a detailed discussion as to whether enforcible restrictive covenants may be made in 
Wisconsin. 


23 See Buchanan v. Warley, 245 U.S. 60 (1917) where the Court held invalid an ordinance 
which made it unlawful for a ‘‘colored’’ person to move into a block where the majority 
of residents were ‘‘white’’ people and made it unlawful for a white person to move into 
a block where a majority of the residents were colored. 


24 Oyama v. State of California, 332 U.S. 633, 68 S.Ct. 269, 275 (1948). In this case, 
Chief Justice Vinson wrote, ‘‘In the light most favorable to the State, this case presents a 
conflict between the State’s right to formulate a policy of landholding within its bounds 
and the rights of American citizens to own lead aap in the United States. When 
these two rights clash, the rights of a citizen may not be subordinated merely because of 
his father’s country of origin.”’ 
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finding by the legislature of the need for the exercise.** Still more to 
the point the Court referred the reader to Buchanan v. Warley, one of the 
zoning cases, which held that zoning according to color could not be 
justified under the police power.*® 

The Court in its conclusion further pointed out that the fundamental 
purpose of the Fourteenth Amendment was the establishment of 
equality in the enjoyment of basic civil rights and referred the reader 
to Strauder v. West Virginia?’ where it was stated: 


The words of the amendment, it is true, are prohibitory, but they 
contain a necessary implication of a positive immunity, or right, 
most valuable to the colored race—the exemption from unfriendly 
legislation against them distinctly as colored,—exemptions from 
legal discriminations, implying inferiority in civil society, lessen- 
ing the security of their enjoyment of the rights which others 
enjoy, and discriminations which are steps towards reducing them 
to the condition of a subject race.?* 


In a statement which was dictum, the Chief Justice Vinson said that 
that the Court's decision does not prevent the voluntary observance 
of the agreements and relied on Corrigan v. Buckley®® which held that 
people were not prohibited from entering into the type of agreements 
involved in the Racial Covenant Cases. The effect of this statement will 
be discussed infra. 

What the Supreme Court did was to hold invalid property and con- 
tract rights. In the absence of the Fourteenth Amendment the agree- 
ments made would have been legal contracts whereby land owners 
would have had a limited property interest in other lands subjected to 


the agreements.*° 
In this regard we refer to the court’s reliance on Marsh v. Alabama*™ 


in the Shelley case, supra, whereby it was held that: 


. . . it would appear without question that the power of the state 
to create and enforce poorer interests must be exercised within 
the boundaries of the Fourteenth Amendment. 


% Bridges v. California, 314 U.S. 252, 261 (1941); Cantwell v. Connecticut, 310 U.S. 
296, 307-308 (1940). 

6 245 U.S. 60, 80 (1917). Regarding the extent of police power the Court might also 
have referred to Near v. Minnesota, 283 U.S. 697, 722 (1930) and Milk Wagon Drivers v. 
Meadowmoor Dairies, Inc., 312 U.S. 287, 296 (1941). Regarding freedom of press the Near 
opinion reads, *“The danger of violent reaction becomes greater with effective organization 
of defiant groups resenting exposure, and if this consideration warranted legislative inter- 
ference with the initial om of publication, the constitutional protection would be 
reduced to a mere form of words."’ 

27 100 U.S. 303 (1880). 

28 Tbid., 307, 308. 

2 271 U.S. 323 (1926). 

30 See Doherty v. Rice, 240 Wis. 389, 3 N.W. 2d 734 (1942), and the many cases there 
cited. 

1 326 U.S. 501 (1946). 
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II. Tae Hoxipinc or THE Court Is 1n Accorp wits Basic DeFiniTIons 
or State AcTION, WITH Previous HoLDINGs AND STATEMENTS OF THE 
Unitep States SuprEME CourT, WITH THE Basic PurposE OF THE 
AMENDMENT AND WITH THE I[pEAs HELD BY THE FRAMERS AND Oppo- 
NENTS OF THE FOURTEENTH AMENDMENT AT THE TIME OF Its PassaGE. 


1. State Action Defined 


Essentially a state is an organization of men which causes members 
and non-members of the organization to perform or withhold perform- 
ance of certain acts by the threat of use and by the eventual use of 
physical force.*? 

One type of a threat of use of physical force is state law. There are, 
of course, the laws made by the state’s highest legislative body. In 
addition to these laws John Austin lists five other classes of law which 
exist by the ‘express of tacit authority’’ of the legislature: (1) Sub- 
ordinate legislatures (He gives, as examples, the Irish Parliament and 
Colonial Assemblies). (2) Laws made by ‘‘corporate’’ bodies. (3) 
Legislative power delegated to courts of justice. (4) Laws originating in 
custom and legal writings such as those of Coke whose writings are 
considered conclusive evidence of the law in his time. (5) Laws created 
by contract or the exercise of other legal powers such as the making of 
a will.* 

Referring to laws set by private persons and differentiating between 
laws of ‘‘private morality’’ and laws which legally oblige the parties 
to whom they are set, Austin said of the latter: 

They are commands of the sovereign as political superiors although 

they are set by the sovereign circuitously or remotely.*4 

It is well established that state law may be made or brought into 
active existence by the creation of contracts by private parties.*® The 





32 A state need not have fixed boundaries. Witness nomad tribes, or the jurisdiction 
that some states have exercised over the high seas. See work at note 36 p. 308. 

33 Austin, Lecrurgs ON JurispruDENCcE Vol. II, 521-525 (5th ed. 1885). 

% Tbid., Vol. 1, 180. 

3% ‘A rule may be enacted either by agreement of the person to be governed by it, or 
by order of an authority somehow differentiated from these persons. The first kind is 
commonly known as contractual. The other may be described as imposed, or to use a 
fashionable term authoritarian. It is not this difference in the procedure of enactment 
that makes a rule a command or deprives it of this feature . . . The real contrast . . . is 
based on the notions of the continuing binding force of the rule once it has been enacted. 
If the individual is assumed to be subject to the rule only as long as he continues to be 
willing to act so, and will be considered legally free to disobey it irrespective of its pro- 
visions, it will be impossible to consider this rule a command. If, on the other hand, the 
individual governed by the rule is not free to disobey it . . . then the rule may be considered 
a preter 5 however essential his own agreement had been to the coming in force of the 
rule."’ Benjamin Akzin The Concept of Legislation, 21 Iowa L. Rav. 713, 744 (1936). In 
Aycock v. Martin, 37 Ga. 124, 143 (1867) it is stated that, ‘“The binding law and the 
obligation are convertible terms. When the contract is made, the existing binding law, 
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essence of state law is that it is a rule or command which carries with 
it a valid threat of physical action by certain agents of an organiza- 
tion we defined as a state.* 

It is also established that the dominion which, with the help of the 
courts may be exercised over a given part of this earth's land is only 
by virtue of authority delegated to a person by a higher state body.*? 
When a man has been delegated a property right by another state 
agent, the state has deprived others of enjoyments he might otherwise 
have had by virtue of moral or physical powers.** It may be that the 
recipient of the legal powers has done a service for the states while 
others have not. But such a fact makes it no less true that the powers 
delegated are those of the state. 





whatever it may be, being the obligations on the promisor to perform his undertaking 
eo instanti attaches, adheres to the contract and ever must until lawfully discharged.’’ In 
Lyttelton v. Blackbourne, 45 L.J. Ch. 219, 223 (1876) it was stated: ‘“The plaintiff has 
made the law for himself in the case by becoming a member of the club and thereby sub- 
mitting to the rules, and he is bound by them."’ Justice Holmes in his definition of law 
makes no distinction as to the manner it is made: ‘Law is a statement of circumstances in 
which the public force will be a to bear upon men through courts." American 
Banana Co. v. United Fuit Co., 213 U.S. 347, 356. See a/so Joun R. Commons, Instrru- 
TIONAL Economics, 695, where it is stated that the ‘‘power’’ of analytical jurisprudence 
goes farther than a suit for a penalty or compensation. ‘‘It includes authorization of a 
citizen to issue specific commands . . . which commands are enforced in the future as 
though they were the general commands of the sovereign himself.”’ 

It is stated by many that when a contract is made no law is made, but that the con- 
tract only brings into operation existing law. See Hispert, JurispRuDENCE, London (1932), 
p- 111; McCraken v. Hayward, 2 How. 608, 612 (1844); Hotchiss v. National City Bank, 
200 Fed. 287, 293 (D.C 8D. N.Y. 1911) (Learned Hand, J.), Tullgren v. Omoskeag Mfg. 
Co., 82 N.H. 268, 133 Atl. 4,6 (1926); Restatement or Contracts § 1. Which theory is 
correct is not important, for both recognize that it is state law which forces a man to act 
according to his promise, and that when a contract is made living law comes into effect. 


36 It is stated by T. E. Holland in his ELements or JurispruDENCE 64 (2d ed. 1882), 
that a man may have the might to carry out his wishes or a moral right enforced by public 
opinion. But if he has a legal right to carry out his wishes “the power of the state’’ will 
protect him in so carrying out his wishes.’ All that is necessary is that there be a valid 
threat of action by the state's enforcement agents in order that there be state action. See 
Home Tel. & Tel. v. Los Angeles, 227 U.S. 278 (1912). 


37 Morris R. Cohen in 13 Corn. L Q. 8, 12 (1927) writes, ‘‘The law of property helps 
me directly only to exclude others from using things which it assigns to me. If then some- 
body else wants to use the food, the horse, the land or the plow which the law calls 
mine, he has to get my consent. To the extent that these things are necessary to the life of 
my neighbors, the law thus confers on me a power limited but real to make him do what 
I want.’’ Jeremy Bentham in his Tazory or Lgcistation (Hildreth Translation 1876) 
on pages 112, 113 wrote, ‘Property and law are born together and die together. Before 
laws were made there was no property; take away laws and property ceases. . . . It is 
the law alone which permits me to forget my natural weakness. It is only through the 
protection of the law that I am able to enclose a field and give myself up to its future 
cultivation with the sure though distant hope of harvest.’’ Commons, at page 684, points 
out that in England, ‘“The king was the sole sovereign and the sole proprietor. A grant 
by him to a sub-tenant . . . was a grant of sovereignty over the sub-tenants."’ 


38 See Steele v. Louisville and Nashville R. Co., 323 U.S. 192, 200 (1944), where a statute 
required carriers to bargain with labor representatives chosen in a given way and then 
excluded others from representing a craft. The court said, ‘“The minority members of 
a craft are then deprived by the statute, of the right which they would otherwise pos- 
sess to choose a representative of their own.’’ See Morris R. Cohen, note 37, supra. 
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In actuality, the extent to which a state deprives some persons of 
enjoyment of land by delegating property rights to others has been 
concisely described by Dean Rundell in his definition of the posses- 
sion of land: 

Possession of land means the right of exclusive occupation of a 

definite space and the right of exclusive control of some, at least, 

of the substances within it. . .. The possession of land always im- 

plies a fixed location within the space occupied by a planet called 

the earth.*® 

It is further true that when a man transfers his rights of dominion 
over land to another, he acts by virtue of delegated authority from the 
state’s highest governing body.*® 

Since state law may be made by contract and other devices and since 
one’s property rights in land are only powers delegated by higher state 
agencies to certain human beings who become subagents and since 
conveyances of these rights are legally effective only by virtue of 
authority granted by the state, then looking only to the face of the 
Fourteenth Amendment, it applies to all property and contract rights 
used in a prohibited manner. There is nothing in the Amendment that 
says that it applies to action or laws of the states which have or have 
not a particular genesis. 


2. Previous Holdings and Statements of the Court 


In the recent case of Marsh v. Alabama,“ a private corporation owned 
land on which an unincorporated community of people lived, and it 
owned the streets therein. A woman who was a member of the Jehovah 
Witnesses distributed religious literature on the street and refused to 
get out after being so directed by the officers of the corporation. She 
was arrested under an Alabama statute which penalized a person for 
remaining on another's land in the character of a trespasser after 
having been asked to leave. The United States Supreme Court held 
that this woman was deprived of her right to freedom of speech and 





39 RunpgLL, Casgs AND Mareriats on Ricuts 1n Lanp 1, (1941). This great amount 
of power was questioned a good deal at the turn of the century . See 1 Har. L. Rev. 344, 347 
Ey, Propsrty aNnp Contracts IN ReLaTION To THE DistriBpuTION oF WeatTH (1914) 
Vol. I, pp. 166-169. See also J. Platter, 2 InrERNATIONAL JouRNAL oF Ernics, 93, 95 (1892). 


40 The state has often seen fit to limit its delegation of authority as to the transfer of 
property. Adler, writing on Business JurisPRUDENCE, in 28 Har. L. Rev. 135 (1914) points 
out that up until the 19th century in England, any conductor of a business was obliged 
to treat all members of the public equally in the sale of their wares, services, lodging, etc. 
It is true in many states, today, that carriers must furnish their services in a first come, 
first served basis. American states have various rules on how long a person can suspend 
the power of alienation of property, have limitations on powers concerning realty and 
personalty. 


41 326 U.S. 501 (1946). See 1947 Wis. L. Rev. 121. 


a 
4 
1 
b 
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religion under the Fourteenth Amendment due process clause as it 
incorporated the First Amendment. 

The case presented a situation in which a property owner exer- 
cised his property rights as given to it by the State of Alabama. Upon 
its doing so, a person was held to be deprived of her right to freedom 
of speech and religion. 

In writing the majority opinion, Justice Black phrased the question 
before the Court this way: 

Can those people who live in or come to Chickasaw be denied free- 

dom of press and religion simply because a single company has legal 

title to the whole town?** 
Black then went on to point out that corporations holding certain 
franchises were prevented by the federal courts from discriminating 
against interstate commerce; and in footnote 4 of the opinion, he 
stated that a corporation should no more deprive people of freedom 
of press and religion than it should be allowed to discriminate against 
commerce. 

It was the private corporation as the holder of state powers that 
was preventing this woman from speaking. It was held that this act 
of prevention was prohibited by the Amendment. 

Some of the most significant statements in the Marsh case were 
made by Justice Frankfurter in his concurring opinion: 

I am unable to find legal significance in the fact that a town in 

which the constitutional freedoms of religion and speech are in- 

voked happens to be company owned. 

Constitutional privileges having such a reach ought not to depend 

upon a State court’s notion of the extent of dedication of private 

property to public purposes. ** 

Title to property as defined by State law controls property relations: 

but itcan not control issues of civil liberties which arise precisely 

because a company town is a town as well as a congeries of property 
relations. *® 

Our viewpoint is strengthened when we look at the dissenting 
opinion of Justice Reed: 

A state does have a moral duty of furnishing the opportunity for 

information, education, and religious enlightenment to its in- 


habitants, including those who live in company towns, but it has 
not heretofore been adjudged that it must commandeer, without 





42 326 U.S. 505 (1946). See 1947 Wis. L. Rev. 121. 
43 Tid. 510. 
“ Thid. 510. 
4“ [bid. 511. 
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compensation the private property of other citizens to carry out 

that obligation. * 

(Although not directly pertaining to this discussion we would like 
to point out that Justice Reed’s statement inferring that the state is 
forced to take property without compensation is not entirely correct. 
The state doesn’t take any property. The Constitution has avoided 
certain grants of state authority called property rights. The state 
isn’t called upon to do anything.) 

Justice Reed is honest enough to recognize that, if the Constitution 
does not operate on property rights, freedom of speech will depend 
only on the state’s moral obligation to cut out from the vast amount 
of private holdings publicly owned properties for the purpose of 
public communication. He seemingly foresees a possibility where 
private ownership of land may be greatly enlarged so as to substan- 
tially restrict places where any of the public may speak. Under his 
ideas the guarantees of the Fourteenth Amendment regarding free 
speech could become a complete nullity. It would only operate to 
morally oblige the state to set up places for public speaking. If we 
understand Justice Reed correctly, he realizes that either the Four- 
teenth Amendment in its protection of free speech must operate against 
property rights or it has no legal force at all other than to require 
equality if and providing a state has fulfilled its moral obligation. The 
minority represented by Reed in their dissent chose the latter inter- 
pretation. The majority represented by Black and Frankfurter took 
the former. 

Although Marsh v. Alabama may be the first square holding of the 
Supreme Court that the Fourteenth Amendment applies to state action 
by way of a delegation of authority called property rights, members 
of the Court in their opinions have often indicated that the meaning 
of the words “‘state action’’ or “‘state law’’ includes action through 
property rights or law made by way of contract. 

In Steele v. Louisville & Nashville Ry. Co.,47 where it was held that 
a union which was the bargaining representative of certain workers 
under the Railway Labor Act, had to represent all employees without 
discrimination because of race, Justice Murphy in a concurring opinion 
stated : 

The Constitution voices its disapproval wherever economic dis- | 


crimination is applied under authority of law against any race, | 
color or creed.*® | 





46 326 U.S. 515 (1946). See 1947 Wis. L. Rev. 121. 
47 323 U.S. 192 (1944). 
‘8 bid. 207, (Italics supplied). 
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Murphy went on to point out that Congress had conferred the power 
of representation upon the union and that if Congress had intended to 
authorize the use of this power to discriminate against certain classes 


the act would have been unconstitutional.*® 
In 1939 Justice Frankfurter, writing an opinion for a unanimous 


Court, stated: 


It would be a narrow conception of jurisprudence to confine the 
notions of ‘‘laws’’ to what is found written on the statute books 
and to disregard the gloss which life has written upon it. Settled 
state practice cannot supplant constitutional guarantees, but it can 
establish what is state law. The Equal Protection clause did not 
write empty formalism into the Constitution. Deeply embedded 
ways of carrying out state policy, such as those of which the peti- 
tioner complains are often tougher and truer law than the dead 


words of the written text.5° 
In the Civil Rights Cases, Justice Bradley writing for the majority of 
the Court, stated that the Amendment: 


.. . nullifies and makes void all state legislation, and state action of 
every kind, which impairs the privileges and immunities of citizens 
of the United States or which injures them in life, liberty or prop- 
erty without due process of law, or which denies to any of them 
equal protection of the laws.*! 


49 326 U.S. 208 (1946). See 1947 Wis. L. Rev. 121. See also Betts v. Easley, 161 Kan. 169 
P 2d 831, 166 A.L.R. 350, where membership in a newly organized union local selected as 
bargaining representative under the Railway Labor Act, which had replaced a company 
union, was denied to Negroes. A separate local was organized for Negroes so that it was 
under the supervision of the leaders of the white local. An injunction was sought to re- 
strain the leaders from requiring Negroes to belong to a separate lodge. The Kansas court 
stated, ‘“The trial court’s view that the acts complained of are solely those of a ‘private 
association’ is wholly untenable. The acts complained of are those of an organization 
acting as an agency created and functioning under provision of federal law.”’ 

5® Nashville, C. & St. L. Ry. v. Browning, 310 U.S. 363, 369 (1939). 

51 109 U.S. 3, 11 (1883), (Italics supplied). The Civil] Rights Cases held that the federal 
government could not penalize inn keepers and public carriers for merely refraining to 
grant equal opportunity in obtaining accommodations without tying the action up with 
authority granted by the state. The Court said at page 19, ‘“This is not corrective legisla- 
tion. It is primary and direct.'’ The statute did not look to see if there was any authority 
at all under state law for the mistreatment. The Court said at page 17 that ““The wrongful 
act of an individual, unsupported by any such (state) authorities, is simply a private 
wrong or crime of that individual. .. . If not sustained in some way by the state, or not 
done under state authority his rights remain in full force and may be vindicated by resort 
to the laws of the state for redress. An individual cannot deprive a man of his right to 
vote, to hold property, to buy and sell, to sue in the courts, or to be a witness or juror; 
he may by force or fraud interfere with the particular enjoyment of the right in the par- 
ticular case, but unless protected in these wrongful acts by some shield of state law or 
state authority, he cannot destroy or injure the right. He will only render himself amen- 
able to satisfaction or punishment.’’ It seems from the above quotations that, had the 
statute penalized innkeepers for discrimination done under the color of property rights 
granted and enforced by any particular state, it would have been held constitutional. For 
reasoning similar to that in the Civil Rights Cases see the concurring opinion of Justice 
Frankfurter in Snowden v. Hughes, 321 U.S. 1, 17 (1943): “I am unable to grasp the ah 
ciple on which the state can 4 said to deny the plaintiff the equal protection of the laws 





of the state when other foundation of this claim is that the Board has disobeyed the au- 
thentic command of the state."’ 
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Chief Justice White, writing for a unanimous Court said: 


The provisions of the Amendment as conclusively fixed by previous 

decision are general in their terms, are addressed of course at the 

State, but also to every person whether natural or juridical who is 

the repository of state power. By this construction the reach of the 

Amendment is shown to be coextensive with any exercise by a state 

of power, in whatever form exerted. 

Smith v. Allwright®® is also an indication that the Court does not 
look only to “‘official’’ acts in the application of the Fourteenth 
Amendment. Concerning both the Fourteenth and Fifteenth Amend- 
ments, the case poses a question as to whether the Democratic party 
in Texas could exclude Negroes from participating in its primaries. 
Justice Reed, speaking for the majority, after pointing out that the 
Democratic party was considered a ‘‘voluntary association’’ by the 
Texas Supreme Court, decided: 

The United States is a constitutional democracy. Its organic law 

grants to all citizens a right to participate in the choice of elec- 

tive officials without restriction by any State because of race. This 
rant to the people of the opportunity for choice is not to be nulli- 
fed by a State through casting its electoral process in a form which 
permits a private organization to practice racial discrimination 
in the election. Constitutional rights would be of little value if 
they could be thus indirectly denied.* 
This case stands at least for the proposition that where state authority 
is granted to private persons by statute, when the authority is exercised, 
the state is acting. 

Whether authority is granted by statute or by common law should 
make no difference under the rule of Erie R. R. v. Tompkins.** The idea 
expressed, to some extent, by Swift v. Tyson,®* that common law was a 
general transcendental law, was repudiated by the Erie case. Brandeis, 
quoting Holmes, stated that, ‘“The common law so far as it is enforced 
in a state . . . is not common law generally but the law of that state 
existing by the authority of that state.’’57 

It is worthy of note that in two recent United States Supreme Court 
cases it was held that certain rules of the common law of a state violated 
the Fourteenth Amendment.*® 





52 Home Tel. & Tel. Co. v. Los Angeles, 227 U.S. 278, 286 (1912), (Italics supplied). 

53 321 U.S. 649 (1944). 

54 Thid. 664. e 

55 304 U.S. 64 (1938). 

56 16 Pet. 1 (1842). 

57 304 U.S. 79 (1938). 

58 See Vinson’s citation of : American Federation of Labor v. Swing, 312 U.S. 321, 325, 
326 (1940); Cantwell v. Connecticut, 310 U.S. 296 (1940); and Bridges v. California, 314 
U.S. 251 (1941) in the Shelley Case, note 1, supra. 
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It is evident that the Supreme Court from the 1870's to the present 
time has indicated that state action of a// types is within the purview 
of the Fourteenth Amendment. The holding in the Racial Covenant 
cases is not at all unusuai or out of line. Rather, it is very much in 
line with the previous interpretations of the Fourteenth Amendment 
made by the court. 

It is true that in Corrigan v. Buckley *® there was dictum contrary 
to the holding in the Racial Covenant cases. It is also true that in 
Grovey v. Townsend,®® where action by a political party regulating its 
primary which was made an integral part of the state’s election system 
was held not to be state action, the holding was in its basic philosophy 
contrary to that in the Racial Covenant cases. But the Grovey case has 
been overruled by Smith v. Allwright, supra. And since the dictum in 
the Corrigan v. Buckley case has now been disregarded by the Racial 
Covenant cases, it can be said that these two cases no longer mar the 


Court’s record. 


3. The Basic Purpose of the Amendment and Interpretations Given to It by 
Its Framers and Opponents. 


More important than the fact that the Racial Covenant cases are in 
accord with past cases of the Supreme Court is the fact that the hold- 
ing is very much in line with what the framers of the Fourteenth 
Amendment thought the Amendment would accomplish. 

Looking first to the general objectives of the framers we note that 
the first report of the Joint Committee on Reconstruction found that: 


Slavery by building up a ruling and dominant class had produced 
a spirit of oligarchy adverse to republican institutions which in- 
augurated civil war. The tendency of continuing the domination of 
such a class, by leaving it in the exclusive possession of political 
power would be to encourage the same spirit and lead to a similar 
result. 


So the committee recommended: 


Adequate security for future peace and safety should be required; 
that this can only be found in such changes in the organic law as 
shall determine the civil rights and —- of all citizens in all 
parts of the republic . . . together with an express grant of power in 
Congress to enforce those provisions. To this end they offer a joint 
resolution for amending the Constitution of the United States.® 





59 See note 12 supra. 

60 295 U.S. 45, 52 (1935). 

5! House Reports, Ist Session, 39th Congress, p. xiii. 
82 Tbid. xxi. 
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The Amendment was passed in time of great revolution as was the 
original Constitution adopted. The Joint Committee was worrying 
about ‘‘future peace and safety.’ It did not want a repeat performance 
of such a great disturbance as the Civil War. To this end the com- 
mittee did not want a dominant class in any state. So it attempted to 
accomplish its ends by a constitutional amendment barring certain 
classes of state action. To say that the committee meant to prevent 
state action clothed with certain formalities by the state and do 
nothing about other types of state action would be almost to accuse 
the committee members of hypocrisy. 

Looking second to the feeling that was behind the passage of the 
Amendment, we find the following statement made on the floor of 
the House of Representatives by Representative Brigham, a member 
of the Joint Committee, typical: 

The necessity for the first section of this Amendment to the Con- 

stitution, Mr. Speaker, is one of the lessons that has been taught to 

all the people of this country by the history of the past four years 
of terrible conflict—that history in- which God is, and in which He 

teaches the profoundest lessons to men and nations. There was a 

want hitherto, and there remains a want now, in the Constitution 

of our country, which the proposed amendment will supply. What 

is that? It is the power in the people. The whole people of the 

United States by express authority of the Constitution to do that 

by congressional enactment which hitherto they have not had the 

power to do; and that is to protect by national law the apo 
and immunities of all the citizens of the republic and the inborn 
rights of every person within its jurisdiction whenever the same 
shall be abridged or deemed by the unconstitutional acts of any 

state. * 

Can it be said that Brigham thought the “‘inborn rights’’ should 
be protected against state action which originates in one way while 
not against state action which has another origin? 

To sustain the position of the Court in the recent Racial Covenant 
cases, there would be no need to look further than to general state- 
ments such as those above. But more specific explanations were given 
of the Amendment. We look first.to what was said of the provisions 
of the Amendment by Thaddeus Stevens, the Joint Reconstruction 
Committee member in charge of the Amendment in the House: 

They are all asserted in some form or other, in our DECLARA- 

TION or organic law. But the Constitution limits only the action 

of Congress, and is not a limitation on the States. This Amend- 

ment supplies that defect, and allows Congress to correct the un- 
just legislation of the States, so far that the law which operates on 

one man shall operate equally upon all. Whatever law punishes a 





6? ConGRESSIONAL Gio, Ist Session, 39th Congress, p. 2542. 
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white man for a crime shall punish the black man precisely in the 
same way and to the same degree. Whatever law protects the white 
man shall afford ‘‘equal’’ protection to the black man. Whatever 
means of redress is afforded to one shall be afforded to all. Whatever 
law allows a white man to testify in court shall allow the man of 
color to do the same. These are great advantages over their present 
codes. . .. Some answer: “‘Your Civil Rights Bill secures the same 
things.’’ That is partly true, but a law is repealable by a majority. 


It is evident that the framers meant that all persons should have 
equal opportunity to purchase property. That was one of the primary 
objectives of the Civil Rights Bill. It provided that all persons born 
in the United States and not subject to a foreign power, without 
regard to race, shall have the same right in every state and territory 
‘to make and enforce contracts, to sue, be parties, give evidence, 
inherit, purchase, lease, sell, hold and convey real and personal prop- 
erty.’’®> From Stevens’ statement we see that the things secured by the 
Civil Rights Bill were to be secured by the Amendment. This was 
pointed out by Chief Judge Vinson in the Hodge opinion. 

In the Senate, Senator Howard, one of the Amendment's chief 
promoters, quoted at length from Corfield v. Coryell®*’ where Justice 
Washington stated that the Privileges and Immunities of the Fourth 
Article included the ‘‘fundamental"’ right to ‘‘take, hold and dispose 
of property, whether real or personal.’’ After quoting these and other 
phrases, Senator Howard went on: 

Such is the character of the privileges and immunities spoken of in 

the second section of the Fourth Article of the Constitution. To 

these Privileges and Immunities whatever they may be, for they are 
not and cannot be fully defined in their entire extent and precise 
nature—to these should be added the personal rights guaranteed 
and secured by the first eight Amendments to the Constitution. 

The great object of the first section of this Amendment is, there- 

fore, to restrain this power of the States and compel them at all 

times to respect these great fundamental guarantees.** 

The idea that the Amendment was to deprive the states of their 
power to prevent equality in the acquisition and holding of property 
rights was therefore derived from at least two places in the constitu- 
tional and legislative history of the United States. 

The opinion of the leaders of the opposition as to the meaning of 
the Amendment were in accord with those of the leaders of the major- 





64 Grong, 2459. 

85 14 Stat. 27 (1866). 

6 __U.$.——. 68 S.Cr. 844, 17 L.W. 4434. 

87 4 Wash. C.C. 371, Fed. Cas. No. 3230 at page 551 (C.C.E.D.Pa. 1823). 


68 Grong 2765. 
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ity. Representative Rogers, a minority-member of the Joint Com- 
mittee on Reconstruction (which introduced the Amendment) stated: 


This section of the joint resolution is no more nor less than an at- 
tempt to embody in the Constitution of the United States that 
outrageous and miserable Civil Rights Bill. What are privileges 
and immunities? Why, sir, all the rights we have under the laws 
of the country are embraced in the definition of privileges and im- 
munities. The right to vote is a privilege. The right to marry is a 
— The right to contract is a privilege. If a “— is refused 
the right to be a juror, that will take away from him his privileges 
and immunites as a citizen of the United and the Federal Govern- 
ment will step in and interfere.®® 


As to statements of the opposition, of particular interest to Wis- 
consin readers is a report of the minority of the Assembly Committee 
on Federal Relations recommending non-ratification of the Amend- 
ment. Because it shows that, not only that the men in Congress, but 
that the men out in the states realized the import of the new Amend- 
ment and were cognizant of the fact that it reached state action of 
all forms which achieved the prohibited results; it deserves to be 
quoted at length: 

The powers of the Federal Government, respecting the people 
of the States, are mostly external and are seldom felt by the indi- 
vidual or citizen in social or domestic relations. The powers of state 
governments are constantly felt in the regulating of our intercourse 
with each other; in the regulation of our estates; in our town, 
village, city and county organizations; in redressing our wrongs 
and enforcing our contracts; in protecting us in life, liberty and the 
pursuit of happiness as members of society. In all these things, the 
power of the state is supreme. The first section of these amend- 
ments aims a blow at these powers of the States. All these rights 
which we now enjoy under state authority by it are made subor- 
dinate to federal power. 


The first section in connection with the fifth, will give the Federal 

Government the supervision of all social and domestic relations 

of the citizens in the State and subordinate state governments to 

federal power.”° 

To summarize, looking to the basic purposes of the Amendment 
and to the interpretation given to it by the framers and by the opposi- 
tion, it is apparent that: (1) . . . All state action within the pro- 
hibitory terms of the Amendment was meant to be nullified; (2)... 
The framers were particularly concerned with equality in the privilege 
of acquiring and holding property. 





69 Grong 2538. 


70 Wisconsin AssEMBLY JOURNAL 1867, p. 96; Flack Apoprion or THE FouRTEENTH 
AMENDMENT, 176. 
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III. Tue SiGNiFicANcE OF THE DECISION 


Writing in 1935, Robert Hale explained: 


As the Fourteenth Amendment is applied, one has no constitu- 
tional right to exercise one’s liberty or property rights; but only 
a constitutional right not to have that exercise prevented by certain 
compulsory amie of public officials. There is no constitutional 
guarantee of the enjoyment of liberty or property as against cur- 
tailments thereof by the acts of private individuals. ... Even against 
government there is no guaranty when that interference takes the 
routine form of enforcement of property rights. The individual is 
exposed to many attacks on his liberty and on his property rights. 
These attacks may be made by the officials carrying out the man- 
dates of property owners, or by private individuals directly by 
withholding their services or causing other individuals todoso. ... 
The Fourteenth Amendment, as interpreted . . . does little to pro- 
tect him from restrictions on his liberty enlisted by more power- 
ful private individuals. Its more usual function has fe to protect 
the more powerful against legislative attempts to limit their power 
to restrict the liberty of those less richly endowed by the law with 
property rights.7! 

The above was written right after Grovey v. Townsend’ and before 
Smith-Allwright™* Erie R. Co. v. Tompkins," Steel v. Louisville R. Co.;75 
Marsh v. Alabama™ and the Racial Covenant cases.77 Today, Mr. 
Hale would have to explain the Fourteenth Amendment in a different 
light; for it has been interpreted according to the intent of the framers 
and as Chief Justice White stated it should be interpreted in 1912;7° 
that is, it is interpreted to apply to all types of state action, including 
action by virtue of property rights. 

If a man owns a place where some of the public are allowed to 
speak all must be allowed to speak, or at least the speaker cannot be 
removed, after he is in the place, as a trespasser, provided he acts 
according to standards of decency.7* By the same token if a man were 
prevented from reaching a place offered to the public, or from buying 
property held for sale to the pubic, or from obtaining services offered 
to the public, because of his color or some other discriminatory basis, 
by reason of a power of property upheld in the state courts, such acts 





71 Hare, Force AND THE State, 35 Cot. L. Rev. 149, 198 (1935). 
72 See note 60 supra. 

78 See note 53 supra. 

™ See note 55 supra. 

75 See note 47 supra 

78 See note 41 supra. 

77 See note 1 supra. 

78 See note 52 supra. 

79 See Marsh v. Alabama, 326 U.S. 501 (1946). 
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would violate the Fourteenth Amendment. *° See discussion of exercise 
of property rights as state action, supra, notes 37-40. And see Vinson’s 
statement, supra, that the power of the state to create and impose 
property interests must be exercised within bounds of the Fourteenth 
Amendment. 


Next the fact that many people have been assured a freedom which 
had appeared in a dim light before, the major significance of the Racial 
Covenant cases is that they, by holding invalid what was once as- 
sumed to be property or contract rights, reaffirmed the holding of 
the Marsha case, supra, that property rights which, are within the 
scope of the Fourteenth Amendment, are not limited to formal legis- 
lative, judicial, and executive action. 

Outside of the actual holding of the Racial Covenant cases, there 
are some dicta which need examination. 


In the Shelley opinion Chief Justice Vinson said: 


We conlude therefore, that the restrictive agreements standing 
alone cannot be regarded as a violation of any rights guaranteed to 
the petitioners by the Fourteenth Amendment. So long as the pur- 
poses of those agreements are effectuated by voluntary adherence 
to their terms, it would appear that there has been no action by the 
State, and the Provisions of the Amendment have not been vio- 
lated. cf. Corrigan v. Buckley, supra.*! 


In the Hodge opinion he said: 


We may start with the proposition that the statute does not in- 
validate private restrictive agreements so long as the purpose of 
those agreements are achieved by the parties by voluntary adher- 
ence to the times. The action toward which the provisions of the 
statute is directed is governmental action. ** 


Because the same statement was made in two places and was pre- 
ceded by the word “‘we,"’ it cannot be lightly disregarded. 

To begin with, it cannot be that Chief Justice Vinson was distin- 
guishing between the different methods by which the covenants could 
be enforced so as to say the courts could enforce them by awarding 
damages but could not do so by fine or imprisonment arising out of 
an injunction. In the first place Chief Justice Vinson is talking about 
“voluntary adherence.’’ You do not act voluntarily when to act other- 
wise your property would be diminished by an execution issued by a 





8° These acts would be as arbitrary and done as much pursuant to a delegation of com- 
ee power as were the acts of the administrative officers in refusing to license Chinese 
aundries essentially because the applicants were Chinese in Yick Wo v. Hopkins, 118 
U.S. 356 (1886). 

81 See note 1, supra. 


8 See note 1, supra. 
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court. In the second place, such a distinguishment would be to make 
a mockery of the rest of his decision. 

What deserves more serious attention is a possible inference from 
Vinson’s statement that no action of the state is involved whenever 
there is a voluntary adherence to the terms of a covenant. It is ad- 
mitted by all that an agreement ‘‘standing alone’’ does not involve 
state action. To involve state action, it must be made under authority 
given originally by the state constitution, whereby state enforcement 
agents may be called in. Persuasion based on other than legal grounds 
is not state action. For example, a man might be morally bound to 
fulfill an oral agreement to sell his land even though the agreement 
can’t be legally enforced. The agreement is there standing alone 
with no power of the state behind it. No state action forces the seller 
to sell. In the case of covenants restricting use to the white race, the 
colored owner can voluntarily adhere to the covenant and not occupy. 
A colored man, who enters into an agreement to buy land and dis- 
covers that it is subject to covenants preventing colored people from 
holding title, can voluntarily observe its terms and not insist on per- 
formance of the contract. In all of these cases there is no state action. 
However, as explained in the first part of this article, when a man 
exercises his power of sale of property, he is exercising a power of the 
state. And under the Amendment, powers of the state cannot be exer- 
cised so as to discriminate against a man because of race or color or 
religion or other reasons. 

To put it in another light: Suppose that in Marsh v. Alabama*® there 
were two company towns adjacent to each other. The owners agreed 
that the Jehovah Witnesses were a bad bunch and they mutually 
bound themselves and their assigns to refuse to allow Jehovah Wit- 
nesses to use their respective lands so as to distribute religious liter- 
ature on the company town streets. Any persuasion, outside of legal 
action, that one owner used on the other or on the Jehovah Wit- 
nesses, would not be state action. If the Jehovah Witnesses observed 
the agreement, there would not be state action. Yet if one of the 
owners acted in the manner prescribed by the agreement, by using 
his property rights, there would be prohibited state action under the 
holding of the Marsh case. The fact that there was an agreement and 
that the owner voluntarily adhered to it does not make his action in 
regard to the property rights any less state action.** Whether or not 





83 See note 41, supra. 

84 Compare to the statement in Smith v. Allwright, 321 U.S. 649, 664: ‘“The privilege 
of membership in a party may be, as this Court said in Grovey v. Townsend, 295 U.S. 
45, 55, no concern of a state. But when, as here, that privilege is a/so the essential qualifica- 
tion for voting in a primary to select nominees for a general election the state makes the 
action of the party the action of the state.’’ (Italics supplied). 
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there is an agreement is irrelevant to the fact that state action exists 
in the exercise of property rights. 

Corrigan v. Buckley merely held that agreements in themselves do 
not involve state action.*® To say that the Court in the Racial Cove- 
nant cases went further than that holding would be to modify Marsh 
v. Alabama, supra. But the Court in the Racial Covenant case did not 
modify Marsh v. Alabama. It relied on it. See, supra, Section I. Unless 
the court says specifically otherwise, voluntary adherence to cove- 
nants should be considered independent of the exercise of the property 
rights subject to any agreements. 


IV. SumMMARY 


The Racial Covenant cases held that the judicial enforcement of 
contracts is state action, and in the case of racial covenants, that this 
state action is prohibited. The court’s definition of state action is in 
accord with the ideas of legal thinkers that the creation and exercise 
of property and contract rights (rights which, by definition, may be 
judicially enforced) involves state action. The application by the 
Court of the Fourteenth Amendment to this type of state action is in 
accord with past decisions and statements of the Supreme Court. It 
is further in accord with the basic purpose of the Amendment and 
the interpretations that the framers gave to it. Outside of the freedom 
secured to great numbers of people by the decision, the major signi- 
ficance of the decision is that it upheld previous decisions of the 
court in holding that all types of state action are subject to the Amend- 
ment. Although broad statements are made by Chief Justice Vinson that 
voluntary adherence to the covenants did not involve state action, it 
is doubtful that he meant to say there would be no state action when 
such voluntary adherence is accompanied by the exercise of property 
rights. Most certainly he did not mean to say that the covenant could 
be enforced by the obtaining of damages. ** 





85 See note 12, supra. 


** This paper has, of course, not discussed whether all types of planning restrictive 
covenants may be unconstitutional. But query? It could be argued with much force that 
these planning agreements, other than to the extent that they affect their immediate 
parties, make law which is only justified by the exercise of police power after findings of 
need by formal state bodies. See note 25, supra. See also Washington ex rel. Seattle Title 
Trust Co. v. Roberage, 278 U.S. 116, 122 (1928). Telford v. Belknap, 126 Ky. 244, 103 
S.W. 289 (1907). See also the thought provoking article: Law Making by Property Owners, 36 
Pot. Sc. Q. 617 (1921) and particularly page 637. ' 
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NOTES AND COMMENTS 


A FUNCTIONAL ANALYSIS OF WISCONSIN PUBLIC EX- 
PENDITURES.* Presidential budgets submitted to Congress since 
the fiscal year 1947-1948 have included sections showing a functional 
breakdown of expenditures and requested appropriations regardless of 
departmental lines—with allocations for defense, education, etc. This 
innovation represented an outstanding departure from the customary 
mode of showing detailed objects of disbursements by individual de- 
partments, and it has been hailed by many as a major advance towards 
presenting to the public an intelligible picture of budgets, appropria- 
tions and expenditures. 

Unfortunately, states and local government units generally still 
retain the old budget and accounting methods, presenting their pro- 
posed expenditures in this very detailed departmentalized manner. 
Such a procedure was reasonably satisfactory in former years, when the 
governmental organization and its tasks were less complex; but not 
so today when, for example, one single function such as education is 
administered in Wisconsin at the state level by the Department of 
Public Instruction, the Department of Vocational and Adult Education 
and the several boards governing the University of Wisconsin, the 
State Teachers Colleges, the Stout Institute and the Platteville Insti- 
tute of Technology. Obviously, the state’s expenses for education, 
apart from those of county and local government units, cannot be 
properly assessed except by consideration of the expenditures of all 
these agencies. 

Wisconsin, unlike most states, has had a continuing series of re- 
ports published by the Wisconsin Department of Taxation! in its 
Bulletins and showing expenditures according to a functional break- 
down. These reports cover the fiscal year periods from 1918 through 
1942 for the state of Wisconsin and all its political subdivisions.” State- 
ments of receipts and disbursements are presented for each level of 
government—state, counties, cities, villages, towns and school dis- 
tricts—and a summary statement of all such governmental expendi- 





* Table I was originally compiled by Miss Penniman in connection with a study of 
Wisconsin taxes for the League of Women Voters of Madison, and for a paper for Pro- 
fessor Harold M. Groves’ course, ‘‘Financing Government.” 

1 Formerly the Wisconsin Tax Commission. Since July, 1947, the Department of State 
audit, created by the 1947 Legislature, has been charged with the compilation and publi- 
cation of the reports here considered. Cf. Wis. Laws 1947) c. 300. 


2 8,507 political subdivisions existed in Wisconsin in 1942, as shown in Table 376, 
SratisticaL Asstract or THE Unirep Srarss, 1946, Bureau of the Census, U.S. Depart- 
ment of Commerce. 
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tures within the state.* The disbursements shown are those made 
against receipts for Taxes; Special Assessments; Licenses and Permits; 
Fines, Forfeits and Penalties; Gifts and Grants; Other General Receipts; 
Commercial Revenue, Public Industries; and Amounts Borrowed. In 
order to avoid duplication, no account is taken of transfers, refunds, 
and agency, trust and investment transactions. All receipts and dis- 
bursements are shown in dollars; but for the purpose of depicting 
relative trends in the use of available funds, there is reproduced here a 
table (Table I) stating the expenditures for each function of govern- 
ment in terms of percentages of the total expenditures for the particu- 
lar year. This method has the advantage of demonstrating the relative 
emphases and the changes in these emphases over the twenty-six 
year period, and for such purposes diminishes the importance of the 
changing purchasing power of the dollar. 

Such an analysis of public disbursements on a functional basis 
should be very useful not only as a simple means of illustrating the 
efforts exerted by the community in support of various public activities, 
but it can be of considerable aid in the shaping of legislative fiscal 
policies and executive budget planning at all levels of government. 
Indeed, the importance of a functional study of governmental finances 
was already realized and such methods applied in the very comprehen- 
sive Local Government Study in Wisconsin, 1927-1936, of the Wisconsin 
State Planning Board.‘ 

Examination of the table will permit the formation of some conclu- 
sions as to the relative cost of basic government activities, regulatory 
functions, protective and service operations, and of publicly owned and 
operated industrial and service enterprises. Changes in the economic, 
social and political objectives of the policy making agencies of govern- 
ment, often as a result of popular sentiment, will be reflected in the 
varying relative emphases on the many fields of public endeavor. At 
times, the special favors and considerations granted particular pressure 
groups may be revealed, or the figures might indicate the relative 
efficiency, modesty or expansiveness in the operation and administra- 
tion of certain governmental activities. 





’ Compiled from data submitted to the Department of Taxation pursuant to Wis. Strats. 
(1945) § 73.03(5), now § 15.22(10) as changed by Wis. Laws (1947) c. 300. 


‘ Wisconsin State Planning Board, Locat Government Stupy 1n Wisconsin, 1927- 
1936, Buttetin No. 13, 4 vols., Madison, 1941-1943. The stated objective of this study 
“*was to ascertain the amount and manner of all expenditures for general government and 
public services by all taxing and governing bodies in Wisconsin below state level, . . . the 
purposes of such expenditures and the sources from which the funds expended were de- 
rived.’* The project was conducted by the State Planning Board and prepared in collabora- 
tion with the Works Progress Administration of the Federal government. See particularly 
Vol. II, Part 1: Disbursements. 
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More specifically, consideration of Wisconsin expenditures allows 
for a few apparent observations of trends. Most noteworthy, perhaps, 
is the lack of change to any great extent in expenditure emphasis 
during these twenty-six years. Although the costs of government for 
the state and all its political subdivisions rose from a low of $86,718,- 
954 in 1918 to a high of $319,469,497 in 1939, the proportion of money 
spent for many of the functions of government remained nearly con- 
stant. The only functions (with the exception of ‘‘Payment on Debt’’) 
which varied more than 214% were ‘‘Highways and Bridges’’ (15.77%), 
*‘Charities and Corrections’’ (16.68%), and ‘‘Education’’ (9.25%).® An 
outstanding feature to be observed is that the relative cost of the basic 
governmental operations, such as ‘‘General Government’ and ‘‘Pro- 
tection of Persons and Property,’’ has remained static and the trend of 
these costs varied directly with the volume of total disbursements. 
As was pointed out in the State Planning Board's Local Government 
Study in Wisconsin,® this relative stability, and consequent increase in 
the actual amounts spent along with the growth of total spending, 
is a result, in part, of the increased demands for public services which 
predominated over any resistance to spending and over most “‘economy 
drives,’’ and is reflected in the record of many a legislative session. 
The intensive urbanization and industrialization and the increase in 
population brought with them a natural expansion of governmental 
activities and their extension into many new fields. On the other hand, 
certain fixed costs of some operations could not be reduced without 
seriously impairing their usefulness.’ These static expenditure ratios 
were undoubtedly caused to a certain extent by such common practices, 
as ‘‘across the board’’ cuts and increases in disregard of actual needs; 
efforts by some department heads to obtain ‘‘equal’’ increases; lobby- 
ing by departmental employees to diminish the effects of legislative 
economy drives notwithstanding their practical feasibility. 

The reduction in proportionate expenditures for “‘Highways and 
Bridges’’ to below 20% of total disbursements in the thirties, par- 
ticularly between 1933 and 1934, was primarily a Depression pheno- 





5 These peony figures represent the difference between the lowest and highest 
expenditure ratio for dees functions during the period 1918-1943, and are taken from 
Table I. 

® Vol. Il, Part 1, p. 69. 

7 These observations generally agree with the findings contained in the Twentieth 
Century Fund's penetrating survey, America’s Nggps anv Resources, by J. Frederic Dew- 
hurst and Associates. This important study analyzes all public expenditures, local, state 
and federal, but no direct comparisons can be made as it employs different bases for its 
statistics. See J. Frederic Dewhurst and Associates, America’s Negps aND Resources 
(New York, 1947). Cf. Chap. 20: Government Expenditures, especially Section 3, Causes 
of expenditure Behavior, p. 467 et. seq. 
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menon, caused largely by the decline of highway revenues® and by the 
use of a portion of the proceeds from motor vehicle and gasoline taxes 
for other than highway purposes especially for ‘‘Charities and Correc- 
tions’’ (public welfare). This decline was tempered somewhat during 
the early Depression period by the State Highway and Grade Crossing 
Program, intended primarily as an unemployment remedy. A further 
reduction in highway expenditures occurred, of course, during the 
years of World War II and was imposed by the scarcity of men and 
materials. The extremely sharp rise in the relative disbursements for 
“Charities and Corrections’ in the period beginning with 1930, reach- 
ing a high point of 21.6% in 1935, can be accounted for by the special 
welfare requirements of this period, met in a large part by increased 
Federal grants. It represents an indication of the changed attitude of 
the community, the shifting of wealth through government action, 
expressed also in the expansion of other public services. Noteworthy is 
the marked proportional decline in 1933 and 1934 in funds spent for 
*Education,’’ due primarily to emergency cuts in state school aids.® 
By 1942, ‘‘Education”’ had nearly regained its relative position of 1929, 
and in 1943 had even exceeded the 1929 percentage by .86%. 

Expenditure trends since 1943 cannot be established until such in- 
formation is compiled.!° It is probable that the relative changes for 
1944 and 1945 were not great. With the end of the war, however, there 
has been renewed highway activity and possibly some decrease in wel- 
fare disbursements. It could be expected, then, that for 1946 and 1947 
expenditure data would show a decided proportionate upward trend for 
“Highways and Bridges,’ probably some increase for ‘‘Education,”’ 
some decrease for ‘Charities and Corrections,’’ and slight if any change 
in the relative proportions for other functions. 

The information used in the compilation of this functional analysis 
table represents the most reliable and only figures of this kind available 
at this time. On the other hand, these figures are limited in their use- 
fulness for the observation of trends and for the forming of conclusions 
by a number of shortcomings. At lower political subdivisions, such as 
towns and villages, the information is often submitted by compara- 
tively inexperienced part-time clerks, resulting in a certain amount of 
inaccuracy and lack of uniformity, especially with regard to the func- 





§ Vol. Il, Part 1, Disbursements, p. 55. 
* Ibid., p. 58. 


10 The Department of State Audit advises that during the summer of 1948 it expects to 
publish statements of Receipts and Disbursements for the State and its political subdivi- 
sions for the fiscal years of 1944, 1945, 1946 and 1947. 
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tional allocation of the various activities.'! Futhermore, the original 
classification of activities into the various functional groupings was 
established more with accounting methods in mind, rather than on 
the basis of the functional operations of government. This should be 
kept in mind, for example, in any comparative consideration of ‘‘Chari- 
ties and Corrections’’ and ‘‘Highways and Bridges,’’ because many 
costly “‘pick and shovel’’ construction projects were undertaken 
during the Depression with the avowed purpose of creating jobs, and 
the costs were variously charged to welfare or to the functional pur- 
pose of the project. It must also be remembered that in this long period 
covered by the analysis, governmental activities were subject to some 
changes which may have resulted in shifts in their functional classifi- 
cation, though this is not readily apparent from these statistics. Fur- 
thermore, revolving funds, sometimes quite sizable, are comprised as 
an integral part of the respective functions. 

Of some consequence is the fact that the payments on principal 
embraced in ‘‘Payments on Debt’’ represent statistical duplications, 
as the respective amounts are already contained and listed as part of 
the appropriate functional disbursement. '* This causes a certain amount 
of distortion in the relative percentage figures, since the total dis- 
bursement for each year is thus artificially inflated by that duplicated 
amount of ‘principal paid.’ In 1939, for instance, out of a total listed 
expenditure of $319,469,497 for the state and all its political subdivi- 
sions, the principal paid amounted to $49,982,604. 

In Table II the duplication just mentioned was corrected for the 
period since 1930,'* and there *‘Payments on Debt’’ include only in- 
terest, payments on principal being omitted. The total amount of 
disbursements was also correspondingly adjusted. As a result, Table 
II portrays the functional ratios as if all expenditures (except interest) 
had been on a ‘‘pay-as-you-go"’ cash basis, which of course does not 
quite accord with reality. As can be seen from Table II, ‘‘Highways 
and Bridges,’’ “‘Charities and Corrections’’ and *‘Education’’ take from 
our total public expenditures substantially larger slices than appeared 
in Table I.'* The steady decline in the proportional amount of money 
spent for interest, falling from a peak of 4.45% in 1934 to a low of 





11 Although the statement cannot be documented, it is likely that clerks of these lower 
governmental units will tend to minimize their overhead expenditures. 

!2 For example, an expenditure for a hospital financed by a bond issue would be charged 
to ‘‘Health and Sanitation’ at time of construction, but subsequently, payments on prin- 
= in retirement of the bond issue would be listed again under ‘Paid on Debt."’ Actually, 
of course, the taxpayer's money was spent only once. 

18 Separate figures for payments on principal and payments on interest are not available 
for the period prior to 1930. 

4 On the basis of Table II, Education in 1943 exceeded its 1930 percentage of total 
expenditures by 1.58%. 
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1.74% in 1943, is most remarkable and points to a considerable retire- 
ment of public indebtedness, although refunding operations undoubt- 
edly contributed towards this development. 

In spite of these limitations, the figures revealed by these charts are 
of themselves sufficiently significant to merit serious consideration. 
This functional approach to the analysis of expenditures by the several 
subdivisions of government and by the state as a whole can furnish 
valuable information for lawyers who in the course of their work, are 
concerned particularly with the executive and legislative machinery 
of government; it also provides a valuable background for all who take 
an active interest in public affairs. The tables presented provide an 
introduction to such an approach. 


ExpLANATORY STATEMENT FOR TABLE I. 
DisBURSEMENTS OF WISCONSIN AND ALL ITS PoLiticaL SuBDIVISIONS. 


Wisconsin Department of Taxation, formerly Wisconsin Tax Com- 
mission, Bulletins No. 25, dated January 1927, No. 35, dated January 
1930, No. 61, dated February 1934, No. 90, dated March 1939, and No. 
132, dated March 1946, set forth in detail by function and amount the 
receipts and disbursements of the various political subdivisions of the 
state of Wisconsin and of the state, itself, for the years 1918 through 
1943. The statements exclude transfers, refunds, agency, trust and in- 
vestment transactions. 

The receipts against which the expenditures were made were class- 
ified by the Wisconsin Tax Commission as follows: ** . . . Taxes includes 
in addition to general property, income and inheritance taxes, the 
taxes of public utilities such as railroad, telegraph, telephone, light 
and power companies, as well as other taxes such as liquor, tobacco, 
insurance and gasoline. Special assessments are self-explanatory and 
occur as a rule only in the local civil division. Licenses and permits 
cover incorporation fees, licenses from motor vehicles and local li- 
censes such as for beverage, cigarettes, billiard and pool, and theatre. 
Fines, forfeits and penalties do not require explanation. Gifts and 
grants include moneys received from the Federal government and 
from other sources largely as aid for highways, education, relief and 
pensions. Other general receipts include such other items as are not 
properly classified under the specific headings provided. Commercial 
covers receipts from tuition fees, sales of products and departmental 
earnings such as revenue from dormitories and commons. Receipts 
from the municipally owned utilities and receipts from other public 
service enterprises appear under the head Public Industries."’ 

On the basis of the bulletins showing the amounts of disbursements, 
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the following table has been developed as to the ratio of functional 
costs to total cost of government for each year for the state of Wis- 
consin and its political subdivision. 

Bulletin No. 25, which is the basic bulletin as to methods em- 
ployed by the Department of Taxation in developing the information 
and which defines in detail functional categories used, states that the 
figures previous to 1924 are not strictly comparable with the subse- 
quent figures since a change was made in the reporting periods of dis- 
bursements for counties and cities as well as certain other changes. 

Beginning with 1924, disbursements for a given ‘fiscal year ending 
on or before December 31°’ include state disbursements for the fiscal 
year ending the preceding June 30, city and county disbursements for 
the fiscal year ending December 31 (prior to 1924 city and county dis- 
bursements covered the fiscal year ending the preceding June 30), 
village disbursements for the fiscal year ending December 31, town dis- 
bursements for the fiscal year ending the preceding March 31, and 
school districts and local boards of education disbursements for the 
fiscal year ending the preceding June 30. 

Classifications of disbursements are defined by Bulletin No. 25 as 
follows: *‘ . . . the term General Government covers payments on ac- 
count of legislative, executive, judicial and certain general administra- 
tive departments of the state and its political subdivisions. Protection 
of Person and Property includes disbursements of fire and police depart- 
ments and of regulative boards and commissions. Under Health and 
Sanitation are classified disbursements for boards of health, tubercu- 
losis sanitoria, and sanitary sewers. Charities and Corrections include 
payments for the support of poor, dependents,* and chronic insane and 
for state and local correctional institutions. Education covers disburse- 
ments for schools and libraries . . . Recreation covers the cost of pro- 
viding and maintaining parks, playgrounds and attendant entertain- 
ment. The principal disbursements under the head of ‘‘Public In- 
dustries’’ represent the cost of acquiring and operating publicly owned 
utilities and other public service enterprises.** Highway and Debt 
speak for themselves. Miscellaneous disbursements are those not proper- 
ly chargeable under the specific headings referred to above.’ 


Jacos L, BernnEm 
Ciara PENNIMAN 





* Bulletins Nos. 90 and 132 substitute ‘‘pension aids’’ for ‘‘dependents.”’ 


** Revenues from ‘Public Industries’’ are reported as such by the Department of Taxa- 
tion under its analysis of Receipts. 
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CAN A PERSON OTHER THAN A LICENSED ATTORNEY PRAC- 
TICE IN JUSTICE COURT—CONSTITUTIONALITY WISCONSIN 
STATUTES (1947), SECTION 301.20. The 1947 Wisconsin legislature 
effected a change in Section 301.20 of the Statutes relative to justice 
court practice. ! In so doing they completely ignored an adverse opinion 
rendered by the Attorney General upon the proposed amendment.? 
The amended section, so far as material here, reads: 
... Any party, a a minor, may appear by an attorney, agent 
or in person and conduct or defend any action. A party authorized 
to appear by attorney or agent may appoint any person such agent, 
and his authority may be written or verbal and shall, in all cases, 
when required by the justice, be proved by the agent himself or by 
other competent testimony unless admitted by the Opposite party. 


As the section now reads it is identical to that of 1943 and differs 
from that of 1945 in that it apparently permits practice before a justice 
court by one not a licensed attorney. The problem is whether it is 
within the power of the legislature to so provide. During this period 
of amendment and re-amendment the Attorney General has twice 
declared that in his opinion the statute was unconstitutional or at 
least of no effect.® 

Article VII, Section 20 of the Wisconsin constitution provides: 

Any suitor, in any court of this state, shall have the right to prose- 


cute or defend his suit either in his own proper person, or by at- 
torney or agent of his choice. 


The statute being phrased in the words of the constitution there 
would seem to be little doubt as to its constitutionality. Nevertheless, 
the argument is made that it could not have been the intention of the 
framers of the constitution to permit any person, whether a licensed 
attorney or not, to appear as such agent. 

The Wisconsin Supreme Court has never interpreted Article VII, 
Section 20 of the constitution. The Michigan Supreme Court construed 
a similar constitutional provision not to permit a person not a licensed 
attorney to appear as agent before a court of record.‘ The opinion of 
the Wisconsin Attorney General is based, to some extent at least, 
upon that case. The Michigan court reached this decision by reasoning 
that the framers of the constitution could not have intended to sanction 





1 Wis. Laws (1947) c. 159. 

2 36 O.A.G. 134 (1947). 

5 34 O.A.G. 155 (1945); 36 O.A.G. 134 (1947). 

* Cobb v. Judge of Superior Court of Grand Rapids, 43 Mich. 289, 5 N.W. 309 (1880). 
5 34 O.A.G. 155 (1945). 
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such unlicensed practice. Their decision rests upon the power or duty 
of the court to protect the public from imposition by those unlearned 
in the law. The evidence as to the intention in the formulation of that 
provision was not sufficiently explicit, said the court, to overcome the 
public policy involved. 

It is interesting to note that in the debates in the Michigan consti- 
tutional convention of 1850, an amendment to the section of the judici- 
ary article giving to the supreme court power to establish, modify and 
amend the practice in the supreme and circuit courts was proposed and 
adopted, which would have prevented the court from depriving any 
citizen of the privilege of practicing in said courts.* The reason given 
for the amendment was to take from the law profession the privilege 
of determining who should be entitled to practice before the courts. 

Thereafter a general amendment to the judiciary article restricting 
the right to practice law to persons of good moral character possessing 
the requisite qualifications of learning and ability was offered and 
rejected.’ The amendment previously adopted was then withdrawn 
by its author and the following amendment proposed and accepted: 
‘Every person of the age of twenty-one years, of good moral character, 
shall have the right to practice in any court in this state.’’* The judici- 
ary article with the amendment in those words was sent to the com- 
mittee on arrangement and phraseology where it was restated in the 
“any suitor’’ language like that appearing in the Wisconsin consti- 
tution.* When the revised article was considered by the committee of 
the whole, although other sections were objected to, no objection was 
made to the “‘any suitor’’ section. !° 

The court in Cobb v. Judge said: ‘1 *‘The Constitutional Debates 
referred to on the argument throw no real light upon this question.” 

The debates in the Michigan constitutional convention of 1907, 
twenty-seven years after the Cobb decision was handed down, make it 
clear that justice court practice should not be restricted to licensed 
attorneys. The proposal to strike ‘‘or agent’’ from the ‘‘any suitor” 
section was rejected after argument was made that such striking 
“‘would prevent anyone appearing in justice court who was not an 
attorney.’’!? An extension of the Cobb decision to justice courts would 





6 ReporT OF THE PROCEEDINGS IN THE CONVENTION TO RevisE THE CONSTITUTION OF 
THE State or Micaican, 812 (1850). 

7 Report of the Proceedings in the Convention to Revise the Constitution of the State 
of Michigan, 817 (1850). 

8 [bid., 822. 

9 Tbid., 844 

10 Tbid., 894-897. 

11 Cobb v. Judge, 43 Mich. 289, 5 N.W. 309, 310 (1880). 

12 Vol. 1 Depatss, ConstiruTionat Convention, MicuiGcan (1907-1908) p. 95. 
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appear to be in conflict with this expressed intention. Michigan cir- 
cuit courts, at least in certain instances, have refused to so extend it.'* 

The Wisconsin Attorney General concedes that neither Appeal of 
Cichon,' nor, State ex rel. Junior Association of the Milwaukee Bar v. Rice'® 
has settled the law in Wisconsin.'* A dictum in Appeal of Cichon, 


. . . In this connection it is to be noted that the word ‘‘attorney”’ 
was not used by the [trial] court in the course of its inquiries, but 
rather the word ‘‘agent,’’ which, while it may have elveonalaily 
the meaning of ‘‘attorney’’ when its constitutional and legislative 
history is fully considered, very likely would not mean the same 
to an ordinary layman... , 


is cited!” as implying approval by the court of Cobb v. Judge. Actually 
the statement does little more than pose the problem. In State ex rel. 
Junior Association of the Milwaukee Bar v. Rice the court afirmed without 
consideration the lower court’s holding that practice in a justice 
court by one not a licensed attorney was a violation of Section 256.30 
of the 1937 Wisconsin Statutes, the unauthorized practice of law 
statute. It is important to note, however, that the constitutionality of 
Section 256.30, insofar as it deals with practice in justice courts by one 
not an attorney, must depend upon the construction of Article VII, 
Section 20 of the constitution. It would appear that Section 301.20 
is not controlled in the first instance by Section 256.30; rather the valid- 
ity of both depend upon the interpretation of Article VII, Section 20. 
The answer must therefore be sought elsewhere. 

The highest courts of numerous states have held in accord with the 
Michigan court and have extended the rule of Cobb v. Judge to justice 
court practice. Some of the states so holding are Alabama, Arizona, 
California, Georgia, Massachusetts, Missouri, Montana, Nebraska, 
New York, North Dakota, Ohio, Rhode Island, Tennessee, and Utah. 
These states do not have the ‘‘any suitor’’ provision nor do they have 
provisions of similar context and, although cited as authority,'® 
would appear to have no bearing on the issue in Wisconsin. 

Iowa and Colorado, also without similar constitutional provisions, 





13 Schuur v. Detroit Automobile Club (Circuit Court, Wayne County, Michigan, 1932), 
In Chancery No. 194195, peer reported in Branp, UnautHorizep Practice Dzcisions, 
698; Wayne County Bar Assn. v. Klein, (Circuit Court, Wayne County, Michigan, 1934) 
No 51966 Misc., partially reported in Brand, supra, 253. 


4 227 Wis. 62, 278 N.W. 1, 125 A.L.R. 1184n., (1938). 
18 236 Wis. 38, 294 N.W. 550 (1940). 

18 34 O.A.G. 155, 156 (1945). 

17 34 O.A.G. 155, 156 (1945). 


18 Ibid., 155; the Attorney General does not cite decisions from all these states; however, 
the argument applies to any of the listed states. 
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have sustained statutes granting to a party not admitted to the bar 
the right to appear for another in justice court. }* 

Turning then to the debates in the Wisconsin constitutional conven- 
tions a perusal of the debates of the convention of 1847 discloses little 
evidence of intention. The judiciary article, as first reported, included 
the ‘‘any suitor’ section.*° There was no debate on the section. A 
resolution was offered referring to the committee on miscellaneous 
provisions the advisability of reporting a provisions securing to any 
suitor in every court of the state the right to prosecute or defend his 
suit, either in his own proper person, or by attorney or agent, whether 
such agent be a licensed attorney or not. The resolution was subsequent- 
ly withdrawn without having gone to vote.?! Apparently the delegate 
did not know of the ‘‘any suitor’’ section at the time the resolution was 
offered. The inference could also be made that he did know of the sec- 
tion but felt it was not sufficiently definite. This possibility is not too 
compelling since in that event he could have accomplished the same 
object by simple amendment offered to the existing section. 

It is perhaps important also to note that an alternative judiciary 
article, which did not include Section 20 was subsequently offered and 
rejected. The article was such a radical departure from that previously 
reported that the rejection cannot be attributed to any particular sec- 
tion.”* 

This much, however, is certain. Section 20 was copied verbatim from 
the proposed constitution of 1846 and although the constitutional 
efforts of the convention of 1846 did not result in ratification it is a 
valid deduction that the judiciary article, except perhaps in its elective 
and rotary features, was not one of the bones of contention.?* There- 
fore even though the debates of 1846 do not in any way control the 
construction of the present constitution, if any evidence of intention is 
to be gleaned from the multifarious subjects contained in the ratified 
constitution it must be from these debates since many of these sub- 
jects were not reconsidered .** 





19 Bump v. Barnett, 235 Iowa 308, 16 N.W. 2d 579 (1944), wherein the court oe an 
injunction enjoining defendant from holding himself out as attorney but did not pass 
upon the constitutionality of the statute permitting practice by agent; Brown v. New- 
man, 13 Iowa 546 (1862); United Securities Co. v. Pantex Pressing Machine Co., 98 Colo. 
79, 53 P. 2d 653 (1935). 

20 The Attainment of Statehood, Mito M. Quatre, Wisconsin HistoricaL PusBticaTIONs, 
Coxttections, Vol. XXIX; Constirutionat Series, Vol. IV, 246-250. 

21 Thid., 229, 230, 252. 

22 Tbid., 698. 

28 Ibid., 33, 34. 

24 See generally, The Attainment of Statehood, supra, Preface, pp. V-VIII, 16, 17, 55, 76, 
85, 104; contra p 179 (the idea there expressed was not chegul| by the convention); Tue 


Movement For Sratexnoop, Mixo M. Quaire, Wis. Hist. Pus., Cottections, Vol. XXVI, 
ConstiTuTIONAL Sgrigs, Vol. I, p 51. 
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The evolution of the present Section 20 was much the same as that 
already discussed in connection with the Michigan constitution. The 
article as originally introduced granted the right to practice in any 
court of this state to any male, twenty-one years of age, of good moral 
character and possessing requisite qualifications of learning and abil- 
ity.** Motion was made to strike all requirements of character and 
qualifications of learning.** This was objected to by certain delegates 
and the amendment was withdrawn. A new section was offered abol- 
ishing the profession of attorney and solicitor in the courts of the state 
and specifically providing, ‘‘Any male person of the age of twenty-one 
years or upwards may appear in court for himself or as attorney, 
counsellor or solicitor for any other person.’’ This was adopted and 
definitely removed all qualifications.2? This was subsequently amended 
by striking the portion abolishing the law profession.?* An amend- 
ment to strike the entire section and give the supreme court exclusive 
authority to license practitioners of law was lost.?® The obvious infer- 
ence from the above is further strengthened by the denial of the amend- 
ment, to the section as adopted, making practice in any court subject 
to rules of court.*® The committee on revision reworded the section as 
adopted to its present form.*! 

Considering the peculiar constitutional history of Wisconsin, the 
purposes of the second convention, the proximity in time of the two 
conventions, and the general tenor of the debates the intention in the 
formulation of the provision could hardly be more clear. This inter- 
pretation of Section 20 is in accord with that taken by the first legisla- 
ture acting under the new constitution at a time when the arguments 
and purposes thereof were still very much in the foreground. The 
revised statutes of 1849 embodied provisions almost identical to Sec- 
tion 301.20.* 

Cognizant of the tremendous changes in the complexities of law 
which have occurred during the past one hundred years, and granting 
the existence of an overwhelming public policy a solution to the prob- 
lem may be had in a concurring opinion of Chief Justice Sands of the 
Montana Supreme Court: 





°° Tue Convention Or 1846, Mito M. Quaire, Wis. Hist. Pus., Coxzecrions, Vol. 
XXVII, Consrrrutionat Szrizs, Vol. II, p 295. 

%6 Tbid., 531. 

27 Ibid., 532. 

28 Tbid., 535. 

29 Ibid., 536. 

30 Tbhid., 537 

31 Tbid., 701. 

#2 Wis. Revisep Sratutss 1849, c. 88 §§., 34, 40. 
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Certain professional requisites are specified in the law before an 
attorney may be admitted to practice. Certain prohibitions are 
stated in the law to prevent malpractice; and certain exceptions 
are made whereby persons not licensed to practice law may never- 
theless appear in justice court to prosecute or defend actions there- 
in. Such persons appearing in such justice proceedings are acting 
at (as 2) attorneys as much as a licensed attorney acts as an attorney 
in the same proceeding. He is excused from establishing his ability 
in certain directions pertaining to the practice of law, but other- 
wise he is not excused from following the directions of the law 
relating thereto. His lack of proficiency in the law practice is ex- 
cused, but he is not excused from following the rules of ethics 
required of attorneys. He is acting as an attorney though with- 


out an attorney's license.** 
Ratpx M. Laver 


AUTO ACCIDENTS—SPEED OF TRAIN AS CAUSAL NEGLI- 
GENCE IN GRADE CROSSING COLLISIONS—THE REINKE CASE. 
Certain language of the court in the recent case of Reinke v. Chicago, 
Milwaukee, St. Paul and Pacific R. R. Co.‘ indicates that the court may 
now be ready to say that speed alone can be the cause of injuries suffered 
at grade crossing collisions. In this case, damages were sought for the 
death of Reinke in a collision between the automobile driven by Reinke 
and a train operated by the defendant railroad corporation. The colli- 
sion occurred at a public travelled grade crossing in the city of Delavan 
where the speed of trains is limited by Section 192.29(1) of the Statutes 
to fifteen miles per hour. The jury found the defendant guilty of causal 
negligence as to speed. On appeal the defendant argued that the speed 
of the train could not be a cause of the accident and to hold otherwise 
would permit the jury to speculate. The court in answering this con- 
tention stressed the fact that trains have greatly increased their speed 
in complying with modern day schedules; that in cities and villages 
where no stop is scheduled they travel at a rate consistent with these 
general schedules. This emphasis on modern speeds is a novel approach 
to the problem as contrasted with those cases wherein the court has 
held speed not a cause and supported this result by stressing the fact 
that even if the train had been travelling at the lawful rate of speed, 
it would not have been able to stop in time to avoid the accident.? 





33 State ex rel. Freebourn, Atty. Gen., v. Merchants Credit Service, Inc., 104 Mont. 
76, 66 P. 2d 337 (1937). 


1252 Wis. 1, 30 N.W. 2d 201 (1947). 

? Bellrichard v. Chicago and N.W. R.R. Co., 247 Wis. 569, 20 N.W. 2d 710 (1945); 
DeWildt v. Thompson, 241 Wis. 352, 6 N.W. 2d 173 (1942); Umlauft v. Chicago, M., 
St.P., and P. R.R. Co., 233 Wis. 391, 289 N.W. 623 (1940); Wilmet v. Chicago and N.W. 
R.R. Co., 233 Wis. 335, 289 N.W. 815 (1940). 
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The court then went on to say, 


A traveller approaching a crossing can gauge the speed of a train 
and make observations for his owa safety if the train is travelling 
at a reasonable rate of speed, but to require him to do so when 
trains are travelling at the rate of speed that many of them do at 
this time, especially at village and city intersections, places an 
extreme burden on the traveller if we are going to follow de- 
fendant’s contention that an adequate warning of the approach of 

a train relieves the railroad company from responsibility as to 

speed even though it be in violation of the law. 

This language, apart from context, would seem to settle the issue 
were it not for the fact that the evidence in the case showed, and the 
jury found, that the defendant railroad was guilty of causal negli- 
gence in failing to blow their whistle as they approached the crossing. 
This factor tends to bring the case in line with the case of Webster v. 
Roth,* where the court held that excessive speed combined with silent 
operation and failure to sound appropriate warnings might contrib- 
ute to cause a collision. However, it should be noted that the failure 
to sound a warning was of considerably less importance in the Reinke 
case in that the train involved was a heavy freight train of more than 
one hundred cars which, according to the testimony of a number of 
witnesses, made considerable noise as it approached the crossing. 


Meanwhile, there is a long line of authority to the effect that speed 
alone cannot be the cause of a grade crossing accident.‘ In all of the 
cases so holding the only negligence on the part of defendant railroad 
company was speed. In all of them, appropriate warning was given by 
the train as it approached the intersection. The general notion running 
through these cases is that speed may be a cause only where the speed 
of the train combines with some other negligent act of the train opera- 
tors to contribute to the cause of the collision or where the train 
emerges from behind an obstruction such that at the time plaintiff 
could reasonably have seen the train it was too late for him to act in 
his own behalf.* In most of these cases, the court has, at some point in 
the opinion, seen fit to say that even if the train had been travelling at 





3246 Wis. 535, 18 N.W. 2d 1 (1944). 


* Bellrichard v. Chicago and N.W. R.R. Co., 247 Wis. 569, 20 N.W. 2d 710 (1945); 
DeWildt v. Thompson, 241 Wis. 352, 6 N.W. 2d 173 (1942); Roswell v. Chicago, M.., St.P., 
and P. R.R. Co., 240 Wis. 507, 2 N.W. 2d 215 (1942); Wilmet v. Chicago and N.W. R.R. 
Co., 233 Wis. 335, 289 N. W. 815 (1940); Umlauft v. Chicago, M., St. P. and P. R.R. 
Co., 233 Wis. 391, 289 N.W. 623 (1940); Brager v. The Milwaukee Electric Ry. and 
Light Co., 220 Wis. 65, 264 N.W. 733 (1936); Van Dunk v. Chicago and N.W. R.R. Co., 
188 Wis. 476, 206 N.W. 852. (1926). 

5 See Ellis v. Chicago and N.W. R.R. Co., 167 Wis. 392, 167 N.W. 1048 (1918), as ex- 
“9 by Umlauft v. Chicago, M., St.P. and P. R.R. Co., 233 Wis. 391, 289 N.W. 623 
1940). 





: 
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the legal rate of speed, it would not have been able to stop in the 
interim between the time when it became apparent to the train op- 
erators that the driver of the automobile was not going to yield the 
right of way at the time of the collision. The application of this latter 
doctrine, as a practical matter, makes the statute a nullity so far as the 
injured plaintiff is concerned in that these cases also recognize and 
give effect to the general proposition that trainmen have a right to 
assume that travellers on a highway approaching a railroad track 
will look and listen and will not go on to the tracks into the face of 
danger. The right to this assumption continues until the contrary 
appears.® Since automobiles on city streets are also limited in speed, it 
is rarely, if ever, that the contrary will appear to the trainmen in time 
for them to stop even if the train is travelling at the lawful rate of 
speed. The argument has been advanced that even though the train had 
not been able to stop, a lesser speed would have mitigated the damages 
to the injured plaintiff. The court has answered this argument by de- 
claring that such a doctrine would permit speculation by the jury.’ 

To summarize, the weight of authority in Wisconsin is to the effect 
that negligent speed of the train is not the cause of grade crossing 
collisions unless it operates under the circumstances to mislead the 
plaintiff or combines with some other negligence on the part of the 
train operators. However, the language of the Reinke case indicates 
that the court is ready to listen to arguments based on the hazards of 
speed alone. If, in the future, the court sees fit to say that speed alone 
may be the cause, the Reinke case is strong support for that proposition 
in that the additional act of negligence (failure to sound appropriate 
warning) seemed to be of minimum importance under the facts of the 


case. 
GLENN R. Coates 


RELATION OF PATENT LAWS TO SHERMAN ACT—PRICE 
FIXING AGREEMENTS IN PATENT LICENSES. A suit by the 
United States of America commenced in the District Court for the 
Eastern District of Wisconsin, Duffy D. J.,' seeking an injunction 
against continuance of a violation of Sec. 1 of the Sherman Act? has 
recently culminated in the decision of the United States Supreme Court 

6 DeWildt v. Thompson, 241 Wis. 352, 6 N.W. 2d 173 (1942); Roswell v. Chicago, 


M., St.P. and P. R.R. Co., 240 Wis. 507, 2 N.W. 2d 215 (1942). See also Reinke v. Chicago, 
M., St.P. and P. R.R. Co., 252 Wis. 1, 30 N.W. 2d 201 (1947). 


7 See cases, note 4 supra. 





1 For opinion of trial court see 64 F. Supp. 970, 68 U.S.P.Q. 450 (1946). 
2 26 Srar. 209, 15 U.S.C. § 1. There was no charge of monopoly under § 2 of the Sherman 
Act. 
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in United States v. Line Material Co.* Line Material Co. was assignee of 
a patent for an improvement on a circuit breaker, which was, however, 
dominated by the claims of a basic patent owned by Southern States 
Equipment.Co. As is the usually desirable proceedure in such cases, 
in order that the improved product be manufactured at all, a cross- 
license was negotiated between Line and Southern. The cross-license 
agreement in its final form included provisions whereby: Line was 
given a fully paid license to make, use and sell, with an exclusive right 
to grant sublicenses under Southern’s patent; Southern agreed to insti- 
tute, on the improved device covered by Line’s patent, a price policy 
not more favorable to its customers than that established from time 
to time and followed by Line; and unless all licenses issued by Line 
under its own patent included similar price maintenance clauses, 
Southern would be relieved of its obligation to maintain such prices.‘ 
The United States Supreme Court in the instant case, by a majority of 
5-3,° reversed the trial court’s decree of dismissal® and held that the 
licensing agreement constituted a combination of patent owners to 
fix prices tending to restrain trade, and was unlawful per se under the 
Sherman Act. The court was divided 4-47 on the issue of whether or 
not the leading case of United States v. General Electric® should be over- 
ruled.® 

In recent years a bitter conflict has raged over the extent to which 
the patent laws will protect one relying on them from violating the 
Sherman Act. The Sherman Act is founded on the commerce clause!® 
of the United States Constitution and was designed to maintain that 
freedom of competition deemed essential to our free economy. On the 
other hand the patent statutes are founded on the patent clause of the 


3 —U.S.—, 68 S.Ct. 550, 92 L.Ed. 510, 76 U.S.P.Q. 399 (March 8, 1948). 

* The provisions of the licenses as to price fixing are set out in detail by the court in 
footnotes 7, 8, and 9 of United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 554, 92 
L.Ed. 510, 516-517, 76 U.S.P.Q. 399, 402 (1948). 

5 Mr. Justice Reed wrote the opinion of the Court; Justice Douglas wrote a concurring 
opinion in which Justices Black, Murphy and Rutledge joined; Justice Burton wrote a 
dissenting opinion in which the Chief Justice and Justice Frankfurter joined. Mr. Justice 
Jackson took no part. 

6 64 F. Supp. 970. The trial court felt it was bound by the decision of the Supreme Court 
in United States v. General Electric Co., 272 U.S. 476, 47 S.Ct. 192, 71 L.Ed. 192 (1926), 
which held — maintenance clauses in a direct license from patentee to licensee to be 
such reasonable restraints on trade as not to violate the Sherman Act. But see note 40 infra. 

™ Mr. Justice Reed joined the dissent on this issue. 

§ 272 U.S. 476, 47 S.Ct. 192, 71 L.Ed. 362 (1926). 

* The Court said, ‘As a majority of the court does not agree with that position [accept- 
ance of the doctine of the General Electric case], the case cannot be reaffirmed on that 
basis. Neither is there a majority to overrule General Electric. In these circumstances, 
we must proceed to determine the issues on the assumption that General Electric con- 
tinues as a precedent.’’ United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 559, 
92 L.Ed. 510, 522, 76 U.S.P.Q. 399, 407 (1948). 

10 U.S. Consr. Art. I, § 8 (3). 
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United States Constitution which contemplated the granting of a 
limited monopoly ‘‘to promote the progress of science and useful arts."*!! 
It has been repeatedly held that despite this apparent inconsistency, 
that patent laws and the Sherman Act are compatible, and that so 
long as the patentee keeps within his statutory exclusive rights, he is 
not engaging in such unlawful restraints on trade as violate the Sher- 
man Act.'* Thus the issue in every case involving a conflict between 
the two laws" is whether or not the alleged restraints on trade are 
within the ambit of the patent monopoly, and this in turn depends on 
whether such restraints are reasonably adapted to secure to the patentee 
the reward intended to be conferred on him by the patent laws; or 
whether they in fact amount to the imposition of restraints which will 
reward the patentee beyond his contribution to society in such a way as 
to violate the Sherman Act. The test then is one of reasonableness, not 
as viewed in the light of general law, but as considered from the stand- 
point of what is reasonable to effectuate the patent law.'* The split 
between the various justices of the supreme court seems to be based on 
what conduct is to be considered as ‘‘reasonably adapted to effectuate 
the patent law,"’ and this in turn stems from different theories as to 
the extent of the rights intended to be conferred by the patent statutes. '§ 





11 U.S. Const. Art. I, § 8 (8). 


12 Bement v. National Harrow Co., 186 U.S. 70, 22 S.Ct. 747, 46 L.Ed. 1058 (1901) where 
the Court said at page 92 that the Sherman Act ‘‘clearly does not refer to that kind of a 
restraint on interstate commerce which may arise from reasonable and legal conditions 
imposed upon the assignee or licensee of a patent by the owner thereof, restricting the 
terms upon which the article may be used and the price to be demanded therefor. Such a 
construction of the act we have no doubt was never contemplated by its framers."’ See also 
21 Cone. Rec. 2457. 


13 This conflict is summed up by Justice Reed writing for the Court in United States v. 
Line Material: ‘‘We are thus called upon to make an adjustment between the lawful re- 
straint on trade of the patent monopoly and the illegal restraint prohibited broadly by 
the Sherman Act.’’ —U.S.—, 68 S.Ct. 550, 562, 92 L.Ed. 510, 525, 76 U.S.P.Q. 399, 409 
(1948). 

14 The Sherman Act prohibits only unreasonable restraints on trade. United States v. 
American Tobacco Co., 221 U.S. 106, 179-180, 31 S.Ct. 632, 55 L.Ed. 663 (1910). See also 
Standard Oil Co. v. United States, 221 U.S. 1, 31 S.Ct. 502, 55 L.Ed. 619 (1910). Thus if a 
restraint, in the form of a royalty or other condition in a patent license, is reasonable from 
the standpoint of effectuating the patent laws it cannot “ unreasonable so as to violate 
the Sherman Act. United States v. General Electric, 272 U.S. 476, 489-490, 47 S.Ct. 192, 
71 L.Ed. 192 (1926). 

This is true even when agreements to fix prices are involved. The cases holding such 
agreements to be unlawful per se under the Sherman Act regardless of the reasonableness 
of the prices established considered the matter of reasonableness in the light of the general 
law and apart from the patent law. See United States v. Trenton Potteries Co., 273 U.S. 392, 
47 S.Ct. 377, 71 L.Ed. 700 (1926). 


4 This possible difference of opinion is illustrated by comparing conclusions reached 
by the concurring and dissenting justices in the instant case. 

“Certainly if we read the patent statutes so as to harmonize them as closely as possible 
with the hn of the anti-trust laws, we will strike down a combination which is not neces- 
sary to ana the purpose of the patent statutes’’ (italics supplied). Concurring opinion, 
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The law is clear that certain restraints on trade are not reasonably 
adapted to effectuate the policy of the patent statutes, and in such 
cases the patent may not be used as a justification for conduct other- 
wise in violation of the Sherman Act. Thus a patentee is not entitled to 
attach such conditions to a license which serve to restrain or monopo- 
lize trade in products or processes not coming within the boundaries 
of his patent,'® or to restrain the alienation of his patented product 
after its first sale,!” or to attach such conditions where the purpose or 
plan is to monopolize or restrain trade beyond that contemplated by 
the patent laws.'* The foregoing are condemned as unreasonable be- 
cause, instead of securing a reward to the patentee based on his in- 
ventive contribution to society, they enable him to invade the area 
otherwise free to the public and to which the patent statutes give him 
no special claim. On the other hand, it has been held that restraints as 
to type of use! for which sold, and territory?® in which sale is made of 
the patented product are not unreasonable and are within the patent 





United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 567, 92 L.Ed. 510, 531, 76 
U.S.P.Q. 399, 413 (1948). 

“Far from being unlawful agreements violative of the Sherman Act, such agreements 
provide in fact the only reasonable means for releasing to the public the benefits intended for the 
public by the patent laws’’ (italics supplied). Dissenting opinion, United States v. Line 
Material Co., —U.S.—, 68 8.Ct. 550, 584, 92 L.Ed. 510, 549, 76 U.S.P.Q. 399, 427 (1948). 

16 See generally Ethyl Corporation v. United States, 309 U.S. 436 at 456-457, 60 S.Ct. 
631, 84 LBd. 864 (1939). Common schemes to accomplish such unlawful restraints are 
tie-in sales, or other conditions tying the use of other products or processed to the patented 
product or process. Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 
502, 510, 37 S.Ct. 416, 61 L.Ed. 871 (1916); Carbice Corp. v. American Patents Corp., 
283 U.S. 27, 31, 51 S.Ct. 334, 75 L.Ed. 819 (1930); United Shoe Machinery Co. v. United 
States, 258 U.S. 451, 462, 42 S.Ct. 363, 66 L.Ed. 708 (1921); Morton Salt Co. v. G. S. Sup- 

iger Co., 314 U.S. 488, 62 S.Ct. 402, 86 L.Ed. 363 (1942); Mercoid Corp. v. Mid Continent 
nvestment Co., 320 U.S. 661, 666, 64 S.Ct. 268, 8 L.Ed. 376 (1943); McCullough v. Kam- 
merer Corp., —F. 2d—(C.C.A. 9th), 76 U.S.P.Q. 503 (1948). It is to be noted that such 
tying arrangements are specifically prohibited by the Clayton Act, 38 Srar. 731 (1914) 15 
U.S.C. 14, which extends to products whether patented or unpatented. 

17 It is said that the patent monopoly is exhausted by the first sale. Adams v. Burke, 
17 Wall. 453; Bobbs Merrill Co. v. Straus, 210 U.S. 339, 28 S.Ct. 722, 52 L.Ed. 1086 (1907); 
Straus v. Victor Talking Machine Co., 243 U.S. 490, 37 S.Ct. 412, 61 L.Ed. 866 (1916); 
United States v. Univis Lens Co., 316 U.S. 241, 252, 62 S.Ct. 1088, 86 L.Ed. 1408 (1941). 
Cf. United States v. Masonite Corp., 316 U.S. 265, 62 S.Ct. 1070, 86 L.Ed. 1461 (1941). 
Note that under the Miller-Tydings Act, 50 Srat. 693, 15 U.S.C. § 1 (1937), and state fair 
trades laws, a patentee may control the prices of his goods all the way down to the ulti- 
mate consumer, provided the product pack is trade marked and in free and open competition 
with similar goods produced by others. This legislation is not, however, confined to 
patented products ol is founded on considerations not applicable to the instant problem. 

18 Standard Oil v. United States, 283 U.S. 163, 170-174, 51 S.Ct. 421, 75 L.Ed. 926 eee 
Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 33 S.Ct. 9, 57 L.Ed. 107 (1912); 
United States v. United States Gypsum Co., —U.S.—, 68 S.Ct. 525, 92 L.Ed. 552, 76 U.S. 
P.Q. 430 (1948). 

19 General Talking Pictures Corp. v. Western Electric Co., 305 U.S. 124, 59 S.Ct. 116, 
83 L.Ed. 81 (1938) in which case the restriction was to manufacture and sell the patented 
article for private use only. 

20 Bement v. National Harrow Co., 186 U.S. 70, 22 S.Ct. 747, 46 L.Ed. 1058 (1902). Rev. 


Start. § 4898 expressly permits restrictions as to territory. 
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monopoly.*! Until recently it was equally clear that it was within the 
scope of the patent monopoly for the patentee to fix the price of the 
first sale of the patented product by his competing licensee provided 
such price maintenance provisions were reasonably adapted to secure 
to the patentee his reward as contemplated by the patent laws. Bement 
v. National Harrow Co.** and United States v. General Electric, supra.®* 
Although such price fixing agreements would be a violation of the 
Sherman Act per se if applied to unpatented products, the reasoning is 
that, since the Sherman Act prohibits only unreasonable restraints 
on trade,” and since the patent laws contemplate the patentee’s reward 
for his inventive contribution to society, and such reward might be 
seriously imperiled if the licensee were to undersell the patentee and 
thereby take business from him, such price maintenance provisions are 
reasonable,” and hence not violative of the Sherman Act read in the 
light of the patent statutes. It is thus apparent that where there is a 
danger of violating the anti-trust laws, the necessity for the price main- 
tenance provision may be requisite to a finding of reasonableness 
although necessity alone will not render the price maintenance ipso 
facto reasonable. This position is readily sustainable if it is recognized 
that the Sherman Act is designed to keep competition free only in 
those areas which were always free, and has no application to those 
things which the inventor gives to the world by his disclosure, and 
for which he is entitled to a reasonable reward.”* This is the concession 
the public makes to progress. 

From the foregoing we may conclude that the patentee was czar?? 
in the field of price fixing, provided the price fixing agreement is rea- 





21 Such restraints are confined to the patented article and are considered to be a partial 
lessening of the patentees lawful monopoly. 

*2 186 U.S. 70 (1901). 

23 In both of these cases a manufacturing and vending patentee made price maintenance 
a condition of granting licenses to competing manufacturing and vending licensees. 


24 See note 14, supra. 

2% As the district judge whose judgment was affirmed by the supreme court in the General 
Electric case succinctly put it, “If both licensor and licensee are making and selling, it is 
quite conceivable that the owner of the patent could not safely grant licenses at all on 
any other terms; otherwise he would risk having his business destroyed, and hence, as a 
matter of ordinary business prudence, would feel obliged to keep his patent monopoly 
wholly within his own hands.’ United States v. General Electric Co., 15 F. 2d 715, 718. 
Cf. United States v. Univis Lens Corp., 316 U.S. 241, 62 S.Ct. 1088, 86 L.Ed. 1408 (1941), 
where the manufacturing patentee was not also vending and thus not in competition with 
his licensee. Although the Court did not discuss the point, this case illustrates a situation 
where the price maintenance restrictions were not necessary to secure to the patentee his 
reward as contemplated by the patent laws. 

% “The true test of violation of the Sherman law is whether the people are injured, 
whether they are deprived of something to which they have a right. Northern Securities 
Co. v. United States, 193 U.S. 197, 24 S.Ct. 436, 48 L.Ed. 679."’ Rubber Tire Wheel Co. v. 
Milwaukee Rubber Works Co., 154 Fed. 358, 362 (C.C.A. 7th 1907). 


27 At least until the instant decision. 
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sonably adapted to secure to the inventor his just reward as contem- 
plated by the patent laws. The ingredients essential to a finding of 
this particular concept of reasonableness may be catalogued: 

1. The price fixing restraints must be confined to the patented prod- 
a 

2. The price fixing restraints must not extend beyond the first sale.*® 

3. There must be no purpose or plan to monopolize or restrain trade 
beyond that reasonable and necessary to secure to the patentee his 
just reward as contemplated by the patent laws.*° 

What changes if any did United States v. Line Material Co., supra, 
produce in the law? To restate its facts generically, the license agree- 
ments in question involved only the patented devices, fixed prices 
only on the first sale thereof, and were not entered into with any pur- 
pose or plan to restrain or monoplize trade, but were in fact intended 
and reasonably adapted to protect the patentee’s business and secure 
pecuniary reward for his invention.*' Nevertheless the court found a 
violation of the Sherman Act because the contracting parties were 
separate owners of separate patents who entered cross and sub-licensing 
agreements containing price maintenance clauses.*? The court held that 
this combination of patentees to fix prices on patented products was un- 
lawful per se under the Sherman Act.** 

Has a fourth essential to a finding of reasonableness been added to 
the three aforementioned?" Is the court saying that it is reasonable for 
a patentee to protect his competitive position by fixing prices at which 
a bare licensee may sell, but that it is unreasonable for separate owners 
of mutually dependent patents to license one another on similar price 





28 See note 16 supra. 

29 See note 17 supra. 

80 See note 18 and 25 supra. 

31 See trial courts findings of fact Nos. 32-36 set out in footnote 13 of the Court and Nos. 
27-29, and 31 in footnote 3 of the dissenting justices. United States v. Line Material 
—U.S.—, 68 S.Ct. 550, 555, 92 L.Ed. 510, 518, 531, 76 U.S.P.Q. 399, 404, 414 (1948). 

% As distinguished from Bement v. National Harrow Co. and United States v. General 
Electric, supra, where the contracting parties were considered by the Court to be a patentee 
and his bare licensee. 

33 The Court said, ‘‘Even if a patentee has a right in the absence of a purpose to restrain 
or monopolize trade, to fix prices on a licensee's sale of the patented product in order to 
exploit properly his invention or inventions, when patentees join in an agreement as 
here to maintain prices on their several products, that agreement, however advantageous 
it may be to stimulate the broader use of patents, is unlawful per se under the Sherman Act. 
It is more than an exploitation of patents. There is the vice that patentees have combined 
to fix prices on patented products. It is not the cross-licensing to promote efficient pro- 
duction which is unlawful. There is nothing unlawful in the requirement that a licensee 
should pay a royalty to compensate the patentee for the invention and the use of the patent. 
The unlawful element is the use of the control that such cross-licensing or to fix prices.”” 
United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 564, 92 L.Ed. 510, 527, 76 
U.S.P.Q. 399, 411 (1948). 

54 See text to notes 28, 29 and 30 supra. 
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fixing terms? That seems to be exactly what the court is saying.** The 
court seems motivated by the theory that the combination of patentees 
has greater capacity to do harm than has a single patentee who fixes 
prices for his licensees.** Quaere whether the court feels that the degree 
to which competition is impeded affects the reasonableness of the 
restraint, or whether the court has lost sight of, or is overturning the 
doctrine of reasonableness. *’ 

The three dissenting justices vigorously deny that it is any the less 
reasonable for patentees to combine by way of cross-licenses than it 
is for a single patentee to fix prices for his licensees.** In fact the dis- 





% The Court said, “‘If the objection is made that a price agreement between a patentee 
and a licensee equally restrains trade, the answer is not that there is no restraint in such an 
arrangement, but when the validity of the General Electric case is assumed, that reasonable 
restraint accords with the patent monopoly granted by the patent law. Where a patentee 
undertakes to exploit his patent by price fixing through agreements with anyone, he must 
give consideration to the limitation of the Sherman Act on such action. The patent stat- 
utes give an exclusive right to the patentee to make, use and vend and to assign an interest 
in this monopoly to others. The General Electric case construes that as giving a right to a 
patentee to license another to make and vend at a fixed price. There is no suggestion in 
the patent statutes of authority to combine with other patent owners to fix prices on arti- 
cles covered by the respective patents. As the Sherman Act prohibits agreements to fix 
Prices, any arrangement between patentees runs afoul of that prohibition and is outside the mono- 
poly’’ (italics supplied) United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 563, 
92 L.Ed. 510, 526, 76 U.S.P.Q. 399, 410 (1948). 


% The Court said, ‘‘Where two or more patentees with competitive, non-infringing 
patents combine them and fix prices on all devices produced under any of the patents, 
competition is impeded to a greater degree than where a single patentee fixes prices for his 
licensees. The struggle for profit is less acute. Even when, as here, the devices are not 
commercially competitive because the subservient patent cannot be practiced without con- 
sent of the dominant, the statement holds good. The stimulus to seek competitive inven- 
tions is reduced by the mutually advantageous price fixing agreement. Compare, as to 
acts done by a single entity and those done in combination with others (cited cases omitt- 
ed)"’ Citalics supplied). United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 562, 
92 L.Ed. 510, 526, 76 U.S.P.Q. 399, 409 (1948). 

It is suggested that the Court is making a distinction between a unilateral situation 
where a bare licensee, having no bargaining power, is unable to actively participate in the 
establishment of a price pattern, and the situation where a patentee, with power to en- 
join altogether, is able to bargain actively as to the price pattern. The latter situation 
bears more of the earmarks of ‘‘combination’’ than the former. 

It is interesting to note at this point that the four concurring justices and the three 
dissenting justices are apparently of the opinion that the ‘‘combination’’ of the General 
Electric case is just as much a ‘‘combination’’ as in the instant case, and that Justice Reed 
is alone in discerning the difference. 

37 It is to be kept in mind that the test of reasonableness is not based on general law, but 
on what is reasonable to effectuate the patent law. See note 38 infra. 


38 The dissenting justices say, ‘‘Unless the terms of the cross-licenses reach beyond those 
that are normally and reasonably adapted to the patent relationship of the parties, the 
cross-licenses are no more outside of the protection of the patent law than would be direct 
licenses. A reasonable price limiting provision in at least one of two cross-licenses is just 
as normal and sumtnaiie a patent provision as it would be in a direct license . . . In the 

esent case, the need for the price-limiting provisions, both in the license to Southern and 
in the licenses to the other ten defendants, rests upon the need of the patent holder to 
protect its opportunity to continue the manufacture of its own patented poe. The 
substance of the situation is that the patent holder needs to protect itsel peer as 
much and in the same way as in the case of a direct license standing alone. The Sherman 


Act traditionally tests its violation not by the form but by the substance of the transac- 
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senting justices point out that the cross-license and sublicense agree- 
ment thereunder serves only to diminish the statutory restraint on trade 
permitted by the patent laws.** The dissenting justices further point 
out that, although it did not appear in the opinion of the court, the 
record in the General Electric case discloses cross-licensing agreements 
which were characterized by the trial court as being ‘‘even more re- 
strictive’’ than those in the instant case.‘® Since the court refuses to 
expressly overrule the General Electric case, it is difficult to see how the 
court reconciles the finding of a Sherman Act violation here, while 
approving the General Electric case.*' 

It is certainly arguable that, even if the court is correct in its con- 
clusion that a combination of patentees has a greater capacity to re- 
strain trade than the mere combination of patentee and direct licensee, 
that circumstance does not automatically result in an unreasonable 
restraint in excess of the statutory patent monopoly. In the light of 
the court’s statement that ‘‘we must proceed to determine the issue 
on the assumption that General Electric continues as a precedent’’”? 
it would seem that Line Material meets the aforementioned** three 
tests of reasonableness and that the patentees here operated within the 
field awarded them by the patent laws and thus were not unreasonably 
restraining trade within the meaning of the Sherman Act. 

However this may be, it is clear that at least such price fixing agree- 





tions.”’ Dissenting opinion, United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 
585, 92 L.Ed. 510, 548, 76 U.S.P.Q. 399, 427 (1948). 


39 The dissenting justices say, ““These sublicenses and the royalties derived from them 
do not, however, increase the restraints on trade beyond those restraints which are in- 
herent in the respective patents. In fact, each original license decreased those restraints 
under Line’s patent and each sublicense did the same under Southern’s patent. Because of 
the complementary relationship between the patents, these sublicenses have served sub- 
stantially to remove the restraints which the respective patents, when held separately, 
put in the way of production’’ dissenting opinion, United States v. Line Material Co., 
—U.S.—, 68 S.Ct. 550, 583, 92 L.Ed. 510, 547, 76 U.S.P.Q. 399, 426 (1948). Cf. Standard 
Oil Co. v. United States, 283 U.S. 163, 170-171, 51 S.Ct. 421, 75 L.Ed. 926 (1930), which 
held a division of royalties clause in a cross-license not to be an unreasonable restraint on 
trade within the meaning of the Sherman Act read in the light of the patent laws. 


4° The dissenting justices said, ““The opinion in the General Electric case makes no distinc- 
tion between cross-licenses and direct licenses. That case, therefore, is itself a precedent 
for upholding a cross-licensing agreement under facts characterized below as being ‘even 
more restrictive than those here presented’.'’ Dissenting opinion, United States v. Line 
Material Co., —U.S.—, 68 S.Ct. 550, 585, 92 L.Ed. 510, 549, 76 U.S.P.Q. 399, 428 (1948). 
Cf. note 41 infra. 


41 Justice Reed apparently feels that the decision in General Electric wasn't intended to 
apply to cross-licensing agreements. He said, ‘‘This proviso must be read as directed at 
agreements between a patentee and a licensee to make and vend. The original context of 
the words just quoted makes clear that they carry no implication of approval of all a 
peer’ contracts which tend to increase earnings on patents.’’ United States v. Line 

aterial Co., —U.S.—, 68 S.Ct. 550, 556, 92 L.Ed. 510, 519, 76 U.S.P.Q. 399, 405 (1948). 


42 See note 9 supra. 
43 See text to notes 28, 29 and 30 supra. 
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ments between patentees as existed in the instant case are now unlaw- 
ful per se under the Sherman Act. 

The Department of Justice was unsuccessful in its effort to have the 
court overrule United States v. General Electric, supra,** and that case 
is probably still authority for the proposition that price fixing agree- 
ments between a single patentee and his direct licensee constitute a 
reasonable and lawful restraint of trade. The precarious position of 
even this limited position is indicated by the strong language used in 
the concurring opinion written by Justice Douglas.*® The concurring 
justices were convinced that the General Electric case is wrong in prin- 
ciple in that it subverts the ‘‘promotion of the progress of science and 
the useful arts’’“* to the reward of the inventor which should be wholly 
secondary. ‘7 

The concurring justices make no controlling distinction between 
the combination of patentee and bare licensee in the General Electric 
case and the combination of patentees in the instant case.‘* In their 
view of the law, ‘The patent statutes do not sanction price fixing 
combinations”’ ;4° thus amy combination to fix prices, regardless of how 
reasonably it may be adapted to secure to the inventor his pecuniary 
reward, is per se unlawful under the Sherman Act. The concurring jus- 
tices do not accept the proposition that the patent law inherently 
envisions reasonable restraints of trade as incidents to the patent 
monopoly, at least with reference to price maintenance restraints. 
The words ‘‘exclusive right to make, use and vend the invention”’ are 
taken to be all inclusive.*° The dissenting justices, however, point 





“4 See note 9 supra. 

‘> “But I would be rid of United States v. General Electric.’’ Concurring opinion, United 
States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 565, 92 L.Ed. 510, 528, 76 U.S.P.Q. 
399, 411 (1948). 

#6 U.S. Constr. Art. I, §8(8). 

‘7 Concurring opinion, United States v. Line Material, —U.S.—, 68 S.Ct. 550, 564-567, 
92 L.Ed. 510, 528-531, 76 U.S.P.Q. 399, 411-413 (1948). 

‘8 “It is a part of practical wisdom and good law not to permit United States v. General 
Electric, 272 U.S. 476, to govern this situation, though if its premise be accepted, logic might 
make its application to this case wholly defensible (italics supplied).’’ Concurring opinion, 
United States v. Line Material Co., — U.S.—, 68 S.Ct. 550, 565, 92 L.Ed. 510, 528, 76 
U.S.P.Q. 399, 411 (1948). 

49 And further, ‘‘they are indeed wholly silent about combinations. So far as relevant 
here, all they grant, as already noted, is the ‘exclusive right to make, use and vend the in- 
vention or discovery’, Rev. Stat. Sec. 4884, 35 U.S.C. Sec. 40. There is no grant of power 
to combine with others to fix the price of patented products. Since the patent statutes are 
silent on the subject it would seem that the validity of price fixing combinations in this 
field would be governed by general law.’’ Concurring opinion, United States v. Line Mater- 
ial Co., —U.S.—, 68 S.Ct. 550, 566, 92 L.Ed. 510, 529, 76 U.S.P.Q. 399, 412, (1948). 

Justice Reed writing for the Court seems to feel that price fixing agreements between 
patentee and licensee are sanctioned but not similar agreements between patentees. See 
note 35 supra. 

5° See note 49 supra. The concurring justices would apply the doctrine of United States 
v. Trenton Potteries, 273 U.S. 392, 47 S.Ct. 377, .71 L.Ed. 700 (1926), which concededly 
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out®! the common law existence of the right to make, use and sell the 
product of an unpatented invention, and that all the statute does is 
to make such common law right exclusive to a patentee, so as to promote 
the progress of science and useful arts. Thus the price fixing restraints 
are not incident to any affirmative right, but rather to the negative 
right of exclusion. Since the right of exclusion may be exercised ab- 
solutely, the greater including the less, a partial exercise of the right 
by virture of a restrictive license is likewise proper, providing no new 
restraints not within the patent right are thereby directly or indirectly 
imposed.*? Even if the concurring justices would accept this analysis, 
they appear to feel nevertheless that any lessening of the restraint by 
virtue of a license containing price fixing clauses does produce new 
restraints not within the patent right.** 

Proceeding from their premise that the patent statutes do not sanc- 
tion price fixing combinations® the concurring justices conclude that 
any holding that such price fixing clauses are reasonable devices to 
secure to the inventor his statutory reward, subverts the ‘‘promotion 
of the progress of science and useful arts’’ to the reward of the inventor, 
which should be wholly secondary.®* This interesting conclusion can 
hardly be based on any other reasoning than that price fixing agree- 
ments do not “‘promote the progress of science and useful arts.’’* 





would govern where no patent right intervened. It is the position of the concurring justices 
that the existence of a patent provided no valid grounds for a distinction. 

51 Dissenting opinion, United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 578- 
579, 92 L.Ed. 510, 542-543, 76 U.S.P.Q. 399, 422-423 (1948). 

52 ‘The previous (original) restraint imposed by the patent was not a violation of the 
Sherman Act and, therefore the mere lessening of that restraint was not a violation of that 
act. The important point is the need to see to it that the lessening of the restraint result- 
ing from the issuance of either an absolute license or a limited license is, in fact, no more 
than a mere withdrawal of the lawful restraint imposed by the patent and is not either 
directly or indirectly an imposition of a new restraint not within the ambit of the patent 
right.’’ Dissenting opinion, United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 
579, 92 L.Ed. 510, 543, 76 U.S.P.Q. 399, 423 (1948). 

53 **But what he gets by the price-fixing agreement with his competitors is much more 
than that. He then gets not a benefit inherent in the right of exclusion but a benefit which 
flows from suppression of competition by combination with his competitors . . . That is 
more than an ‘exclusive right’ ‘to an invention; it’s an ‘exclusive right’ to form a combina- 
tion with competitors to i the prices of the products of invention.’’ Concurring opinion, 
United States v. Line Material Co. —U.S.—, 68 S.Ct. 550, 556, 92 L.Ed. 510, 530, 76 U.S. 
P.Q. 399, 412 (1948). 

54 See note 49 supra. 

55 “Thus the General Electric case inverted Cl. 8 of Art. I, Sec. 8 of the Constitution and 
made the inventors reward the prime rather than an incidental object of the patent sys- 
tem.’’ Concurring opinion, United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 
566, 92 L.Ed. 510, 529, 76 U.S.P.Q. 399, 412 (1948). 

56 “It is not apparent that any such restriction or condition promotes the progress of 
science and the useful arts. But however that may be, the constitution places the rewards 
to inventors in a secondary role. It makes the public interest the primary concern in the patent 
system. To allow these price-fixing schemes is to reverse the order and place the rewards 
to inventors first and the public second (italics supplied).'’ Concurring opinion, United 
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It would seem more logical to assume that if such progress is promoted®? 
by virtue of the disclosure by the inventor of his invention in return 
for the possibility of reward, as a consequence of his statutory monop- 
oly, and if such reward may bereasonably assured only through price 
fixing agreements,®* then the conclusion would seem inescapable that 
price fixing agreements may frequently ‘‘promote the progress of 
science and useful arts,’’ and consequently the General Electric case did 
not invert Cl 8, Art. 1, Sec. 8 of the United States Constitution, but 
was in fact entirely consistent therewith. 

The position of the dissenting justices, as developed in the foot- 
notes, thus far has been a firm adherence to the ‘‘soundness, authority 
and applicability to this case of the unanimous decisions of this court 
in Bement v. National Harrow Co. and United States v. General Electric 
Co.’’*® The dissenting justices agree with Justice Reed up to the point 
where he distinguished General Electric from Line Material and up to 
the point at which he announces the new doctrine that patentees 
otherwise operating within the statutory patent monopoly may 
find themselves without its protection if they combine with other 
patentees. The position of the dissent is clearly that the combina- 





States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 567, 92 L.Ed. 510,—, 76 U.S.P.Q. 399, 
413 (1948). 

It is suggested that the concurring justices have lost sight of the fact that it is the public 
interest in the promotion of science and useful arts that the Constitution is concerned with 
in the patent clause, and not the general public interest considered apart from the promo- 
tion of science and the useful arts. 

57 Reasons commonly given why patents promote progress include: 1. Patents stimulate 
invention because of the possible reward to the first inventor; 2. Patents compel com- 
petitors to engage in inventive research in order to avoid the necessity of paying royalties 
to the patentee; 3. Patents induce commercialization and thereby place an improved prod- 
uct in the hands of the public; 4. Patents stimulate capital investment in new industries 
where the lack of patent protection would make the risk too great to permit investment. 
See also extracts from report of the National Patent Planning Commission in footnote 12 
of the dissenting justices, United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 
573-574, 92 L.Ed. 510, 537-538, 76 U.S.P.Q. 399, 418-419 (1948). 


58 See note 25 supra. 
**However as well — in that case (United States v. General Electric), a royalty 


may not, by itself, satisfy the needs of the patent holder. Limitations on the price of sales 
by the licensee of products made by the licensee under the patent may be the best, or even 
the only, condition that is thus ‘normally and reasonably adapted’ to the situation.”’ 
Dissenting opinion, United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 579, 92 
L.Ed. 510, 544, 76 U.S.P.Q. 399, 423 (1948). 

The concurring justices do not agree that the price fixing agreement here was the only 
way to reasonably insure the patentee his anh They say, ‘This is not the only way a 
patentee can receive a pecuniary reward for his invention. He can charge a royalty which 
which has no relation to price fixing. Or he can manufacture and sell at such price as he 
may choose’’ concurring opinion, United States v. Line Material Co., —U.S.—, 68 S.Ct. 
550, 567, 92 L.Ed. 510, 530, 76 U.S.P.Q. 399, 413 (1948). F 

This latter view seems highly unrealistic and disregards the findings of fact of the trial 
court (see note 31 supra) which indicate the price fixing agreement here was necessary to 
adequately protect the respective patentees. 

59 Dissenting opinion, United States v. Line Material Co., —U.S.—, 68 S.Ct. 550, 
567, 92 L.Ed. 510, 531, 76 U.S.P.Q. 399, 413 (1948). 
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tion condemned here was a lessening of restraint rather than a tight- 
ening,®® and that in any event, if such alleged combinations were 
reasonably adapted to secure to the inventor the rewards contemplated 
by the patent laws, there can be no violation of the Sherman Act.*! 

The mechanics of the decision are worthy of note. The justices were 
split 4-4 on the issue of overruling the General Electric case, yet Justice 
Reed seemed to be alone in distinguishing the facts of the instant case 
from General Electric. This is particularly significant as such distinc- 
tion is the legal reason for the result reached here. Although Justices 
Douglas, Black, Murphy, and Rutledge join in a technical concurrence 
with Justice Reed in such distinction, it is evident from their opinion 
that such was not the basis for their concurrence, but was for the pur- 
pose of reversal which they felt sustainable on a different principle.” 

The three opinions represent three different shades of economic 
philosophy, and an analysis of these is not within the scope of this 
note. 

It remains only to conclude that United States v. Line Material Co., 
supra, has seriously impaired the authority of United States v. General 
Electric, supra, if not rendering it sufficiently unreliable to be disre- 
garded for practical purposes. The tendency of the court in recent years 
to construe narrowly the scope of the patent right, and, in fact, to give 
less weight to the patent laws than the anti-trust laws, seems to have 
finally triumphed, although confined in the instant case by Justice 
Reed to certain types of combinations which he feels particularly tend 
to unlawful restraints of trade. The proposition that the action of 
two or more together is more dangerous to competition and the public 
interest than similar action by one alone is new only in its application 
to such a case, as here presented, where the patent right was heretofore 
thought to sanction such a restraint. It is submitted that the middle 
ground sought by Justice Reed lacks enduring quality and that the 
fundamental conflict is between the concurring and dissenting justices. 
The course of future decisions will probably depend more on the eco- 
nomic philosophies of the several justices than on strict legal rea- 
soning. It is submitted that the decision in ce instant case must be 
rationalized on such grounds. 

Joszpx P. Houss, Jr. 





£9 See notes 39 and 52 supra. 
$1 See note 38 supra. 
* See note 48 supra. 
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TRUSTS—EQUITABLE CHARGE; CONSTRUCTION OF A DEED. 
The case of Sutherland v. Pierner et al.' raises several questions in the 
fields of trusts, conditions, contracts and equitable charges. 

The case arose out of a deed, drawn by a justice of the peace, by which 
a mother conveyed certain realty to her daughter. The deed was given 
in 1932 and subject to the following conditions: 

This deed is given to Grantee, subject to the following conditions: 

That upon my death, that the Grantee must pay out of my estate, 

the sums of money indicated after each name; (then follows the 

names of seven grandchildren of a deceased daughter whom the 
grantor had helped to raise with specified amounts following each 
name totaling in all $5000) 

The deed was duly recorded, but the grantor continued in possession, 
collected the rents and profits thereon until her death in 1943.? She 
died leaving only $100 in the form of a bank deposit. From the death of 
the grantor until 1945 when this action was commenced, the grantee 
had possession and had collected the rents. No part of the amount 
stipulated in the deed was ever paid. 

This action was brought by the grantee against the grandchildren 
to quiet title to the land. The grandchildren counterclaimed asking 
to have the complaint dismissed; for judgment against grantee for the 
several amounts due; that the judgment be declared a lien on the prem- 
ises conveyed and foreclosed in default of payment by the grantee. 

The case was tried by the court which gave judgment against the 
grantee for the amounts specified in the deed, declared said amounts 
to be a lien on the land, and in default of payment, the said lien to be 
foreclosed by sale, and for a deficiency judgment, if a deficiency resulted. 

The grantee appealed to the supreme court which reversed the lower 
court and remanded the case for further proceedings. The supreme 
court held that the trial court was in error in its theory that the con- 
veyance created a contract for the benefit of third persons and that the 
conveyance actually created a trust with the grantee holding the land 
as trustee for the benefit of the named grandchildren. 

At the outset it is to be noted that there are four possible legal in- 
terpretations of the instrument: (1) the trust theory;* (2) the contract 
theory;* (3) an equitable charge theory;' or (4) the theory® that the 
instrument was a grant on a condition.” 

1249 Wis. 462, 24 N.W. 2d. 883 (1946). 

? Date taken from briefs of counsel. 

3 ResTATEMENT oF Trusts § 10 ¢f. seq.; 1 Scorr on Trusts §§ 10, 11, 14. 

4 1 Scorr on Trusts §14; RestaTEMENT OF Contracts § 133; Pack on Contracts §2403;. 
Wituiston on Contracts §370; 1 Scorr on Trusts §10.6; RestaTEMENT or Trusts § 14. 
“ate Trusts §§ 10, 10.2, 10.3, 10.6; ResraTEMENT oF Trusts § 10; BoGERT ON 


® 1 Scorr on Trusts § 11; Restatement or Trusts § 11. 
7 Another interesting question was created by this conveyance by the use of the words 
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Undoubtedly the least acceptable of the four solutions which could 
have been reached by the court is that the conveyance was a grant 
upon a condition.* Even though the deed recited that ‘“‘this deed is 
given . . . subject to the following conditions’’ it is easily perceived that 
the grantor could not have intended® a true condition to result. If such 
were the case the grantee would profit by her own failure to perform. '° 
The condition would fail, the land would revert to the grantor’s 
estate'! and then the grantee would share therein as an heir. Our 
court long ago decided that conditions were not favored in law’? and 
such a doctrine seems applicable to this case. The Restatement of Trusts 
points out: 

Where the person to whom the property is transferred would 


take it in the event of a breach of condition, . . . it is very clear 
that a trust or an equitable charge . . . rather than a condition is 
intended. '* 


Had this been held to be a grant subject to a condition, the grand- 
children herein would have acquired no rights under the deed enforce- 
able in law or equity,' a result which would seem far from what the 
grantor intended. Although the court did not mention the solution 
that this might be a grant on a condition it is one that is possible 
under the facts of the case. 

The lower court, not without sufficient authority, '® disposed of the 





** |... upon my death, that the Grantee must pay to my Grand Children out of my estate, 
the sums of money indicated . . . ’ The court decided that under the circumstances, the 
word ‘‘estate’’ must be construed to mean the property which she had conveyed, and that 
the construction that she had charged the payment of $5000 out of an estate which did not 
exceed $100 would result in an absurdity. This particular problem of construction is out- 
side the scope of this writing. 

8] Bocert on Trusts § 11. 

§ ResTATEMENT OF Trusts § 11 (b); 1 Scorr on Trusts § 11; see a/so Wier et a/ v. Simmons 
st al, 55 Wis. 637, 643, 13 N.W. 873, 876 (1882). 

101 Scort on Trusts §11. 

11] Scorr on Trusts §11; RestaTEMENT or Trusts § 11. 

12 See Wier et al v. Simmons et a/, 55 Wis. 637, 643, 13 N.W. 873, 876 (1882) where the 
court stated: ‘‘The rule is well settled that conditions subsequent which work a forfeiture 
of the estate are not favored in the law, and no language will be construed into such a 
condition contrary to the intent of the parties when such intent can be derived from a con- 
sideration of the whole instrument, or from the circumstances attending the execution 
thereof, nor will the language used be construed into such a condition subsequent, when 
any other reasonable construction can be given to it.” 

13 ResraTEMENT OF Trusts § 11 (d); see also 1 Scorr on Trusts § 11. 

14 ResTATEMENT OF Trusts § 11, comments a and c; 1 Scorr on Trusts § 11. 

15 In Evans v. Foster, 80 Wis. 509, 50 N.W. 410 (1891), devisee-executrix conveyed the 
estate which had been charged with the payment of certain specified liens and legacies, 
and converted the proceeds to her own use. The court stated, ‘‘ . . . (she) must be regarded 
as having accepted the devises and bequests on condition that she would pay the debts 
and legacies as in the will prescribed . . . ; by such acceptance she became personally liable upon 
an implied promise to pay.’’ (italics supplied). 

Merton v. O'Brien, 117 Wis. 437, 94 N.W. 340 (1903). Father devised lands and per- 
sonalty to son subject to certain payments to named daughters and support of wife. ‘“The 
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case on the ground that it was a contract for the benefit of third parties. 
Both Scott'*® and Williston’ in discussing the problem created where 
A conveys property to B as consideration for B’s promise to pay a cer- 
tain sum to C, say that it is not a trust that is created, but a contract 
for the benefit of a third party. Both authorities point out however, 
that in order to be a contract, the payments specified must be payable 
out of ‘‘general assets’ or from any source he chooses. It will be noted 
at once that this is a weakness in the case at bar since the grantor here 
specified that payments were to be made out of “‘my estate’’ and as 
the court decided, ‘‘estate’’ meant the land she had conveyed. Our 
court has not so clearly noted this distinction however where property 
has been devised upon condition that certain money be paid, and has 
held that by accepting the devise the devisee becomes personally 
liable to pay the specified sum on an implied promise. 1* 

Another point to be considered is that if a strict contract theory is 
followed the grantee becomes personally liable only,’® even though it 
be for the full amount regardless of the value of the land.?° If the lower 
court was following a strict contract theory it is difficult to see how the 
gtantee’s estate was subject to foreclosure when the promise was to 
pay money only.?! One argument to be made in favor of the contract 
theory is that under such a theory the grantee is under no duty to use 
the land for other than his own purposes,”* as he is the absolute owner 
of the lands.” It would seem that in the case at bar, where no mention 
was made of any duty on the grantee, that it was the intent of the 
grantor that grantee was to use the property for her own benefit. 

The supreme court held that the grantor conveyed the property in 
question to the grantee who was to hold it and deal with it for the 
benefit of the named grandchildren in accordance with the terms of the 
instrument and that the conveyance created a trust; that the condition 
did not require the grantee to pay in any event, but required her to 
pay only the amounts named if realized out of the property conveyed. 

The authorities seem to be in accord that it is a matter of intention 
whether a trust or an equitable charge is created where land is conveyed 





support . . . and the three payments . . . shall be a lien on the real and personal estate... "’ 
Held: By accepting the devise son became personally liable to pay. 


16 1 Scorr on Trusts § 14.1. 
17 Wituiston on Contracts § 370. 


18 Supra, note 14. 

19 ResTATEMENT OF Trusts § 14, comment a. 

20 Wittiston on Contracts § 370; 1 Scorr on Trusts § 10.1. 
21] Scorr on Trusts § 10.1. 

22 Wituiston on Contracts § 370; 1 Scorr on Trusts § 14.1. 
231 Scorr on Trusts § 14.1. 
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to one person subject to a payment,” or on a condition that a payment 
is to be made to another.*® If the property is transferred to one who 
agrees to sell such property and to pay the proceeds or a certain amount 
therefrom to a third person it is clear that a trust is created.** So also 
where the transferor manifests an intention to impose a duty on the 
transferee to deal with the property for the benefit of a third person and 
to give to the third person the beneficial interest therein.?” But as has 
been pointed out by one of the authorities** on the subject ‘“The courts 
sometimes fail to notice the distinction between a trust and a charge® 
and a condition’’*° and our court in the past has not escaped the dilem- 
ma.*! It is suggested that in this case there is nothing in the facts to 
indicate that the grantee was to hold the property for the benefit of 
the grandchildren, nor does it appear that she was to sell it or to apply 
any proceeds derived in any manner for the benefit of the third parties. 
It is to be noted that if a trust was created, the daughter took nothing 
by the conveyance because any surplus will go on a resulting trust to 
the grantor’s estate.*? This would leave the daughter to share the sur- 
plus only, if any, with the other heirs. Further, is the daughter, if 
she be a trustee, not chargeable with proceeds received during the 
mother’s life?** By what authority did she allow her mother to re- 
main in possession collecting the rents and profits? If she were a 
trustee she was bound to hold the property for the sole use of the bene- 
ficiaries and to account for all proceeds.** 





241 Scorr on Trusts § 10.6; ResraTEMENT OF Trusts § 10, comment f. 

25 1 Scorr on Trusts § 11; Resrarement or Trusts § 11, comment b. 

26 ResTATEMENT OF Trusts § 11, comment f; 1 Scorr on Trusts § 10.6. 

27 RESTATEMENT OF Trusts § 10, comment f; 1 Scorr on Trusts § 10.6. ! 

28 1 Scorr on Trusts § 10.6. 

29 As to the distinction between a charge and a condition, see 62 A.L.R. 589 (1929). 

30 Hoyt v. Hoyt, 77 Vt. 244, 59 Atl. 845 (1905). Testatrix devised a farm to her nephew 
“‘on condition’’ that he should support his parents, and made such support a charge upon 
the farm. Father later brought suit against son for failure to furnish support. The court 
said that the son held the farm upon trust and decreed that if he should fail within a cer- 
tain time to pay the amount as ascertained by the court as due for the support, he should 
be foreclosed of all rights in the farm. (Italics supplied). sf 

31 Powers v. Powers, 28 Wis. 659 (1871). Father by will devised certain lands with the 
following provision: ‘‘And it is also understood that the said Enos R. Powers is to pay 
or cause to be paid unto my said son, Orlin W. Powers, within one year after my decease, 
the sum of two hundred dollars . . . '’ Held: The provision of the will which required the 
defendant to pay the plaintiff two hundred dollars within one year after the death of the 
testator, creates a charge upon the lands devised to the defendant, for the payment there- 
of. The defendant therefore holds the lands so devised to him ém trust for the plaintiff, 
to the extent of the unpaid portion of the two hundred dollars. . . . 

32 ResTATEMENT OF Trusts § 430; 3 Scorr on Trusts § 430.2; 1 Scorr on Trusts § 10. 

33 ResTaATEMENT OF Trusts § 205. 

3¢ REsTATEMENT OF Trusts § 181. The trustee is under a duty to the beneficiary to use 
reasonable care and skill to make the trust property productive. 

38 RasTaTEMENT OF Trusts §§ 172, 182. 
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The theory that is favored by this writer and the one which seems 
to deserve some consideration is that the conveyance created an equita- 
ble charge on the land. 

This theory seems to be favored by the authorities and by many of the 
decided cases.** It goes on the assumption that the grantor intends to 
give the beneficial interest to the grantee,*’ and that the third party is 
given only a security interest in the land for the amount of the charge.** 
The grantee is the absolute owner of the property and is under no duty 
to use it for the benefit, or to apply any income received to the debt 
owing to the third party.*® His only duty is a negative one not to so 
deal with the property so as to destroy or interfere with the equitable 
lien of the third party.*® All proceeds go to the grantee and the land is 
hers absolutely. In addition the third party is adequately protected in 
that the land is charged with the payment of the sum, and his rights 
are in equity to obtain a decree for the sale of the land to pay the 
amount of the charge.‘' He has more than a mere personal right 
because he can reach the land and yet, the grantee is not saddled with 
the duties imposed on a trustee.** If this solution is adopted the prob- 
lem of a surplus above and beyond the purpose of the conveyance, and 
the resulting trust question is resolved. It is also suggested that the 
rents and profits received by the grantor are of no concern of the third 
parties, their entire rights are concluded when they have been paid 


their respective sums. 
J. Ricnarp Lone 





% If property is transferred inter vives or by will ‘‘upon condition’’ that the trans- 
ferree pay a sum of money to a third person, ordinarily an equitable charge and not a 
condition or trust is created. 1 Scorr on Trusts § 11; Wier aa v. Simmons ef a/, 55 Wis. 
637, 13 N.W. 873 (1882); Korn’s Will, 128 Wis. 428, 107 N.W. 659 (1906); Steele v. Korn, 
137 Wis. 51, 118 N.W. 207, 120 N.W. 261, 129 Am. St. Rep. 1051 (1908) where father 
devised lands to son ‘‘upon the express condition, however, that he shall pay to ed 
daughter, ... the sum of $5000 within one year after the death of my said wife . . ."’ Held: 
Son by accepting the devise became personally liable to pay the legacy charged thereon 
and that he ames the owner of the property subject to a lien; Klauser v. Reeves, 226 Wis. 
305,276 N.W 356 (1937) where the court held that a conveyance of unincumbered property 
“subject to debts’’ has the effect of creating a charge or lien upon the property conveyed 
in favor of those creditors to whose debts the conveyance is subject. 


37 ResTATEMENT OF Trusts § 10, comment f; 1 Scorr on Trusts § 10. 


38 ResTaTEMENT OF Trusts § 10, comment f; 1 Scorr on Trusts § 10. But see 1 Scorr on 
Trusts § 10.1, where he points out that under certain circumstances where land is devised 
subject to a charge, a pd xen judgment may be had—usually however, there is no per- 
sonal liability and the land only may be iooked to for payment of the debt. 


3° 1 Scorr on Trusts § 10, 10.4; ResraTemMent or Trusts § 10. 
40 1 Scorr on Trusts § 10. 
41 1 Scorr on Trusts § 10. 


421 Scorr on Trusts § 10, 10.1. 
43 ResTaTEMENT OF Trusts § 10, 1 Scorr on Trusts § 10, 10.4. 
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FAMILY FARM—TRANSFER FROM FATHER TO SON BY LEASE 
AND CONTRACT TO MAKE A WILL. Passing the family farm from 
one generation to the next raises complex economic, social and legal 
problems. A recent study of farm policy has criticized the use of con- 
ventional inheritance procedures for the accomplishment of such 
transfer.’ Probate and administration is costly and slow-moving, often 
resulting in a gap in farm management during the proceedings, and in 
physical subdivision of the farm unit, sometimes to a point of economic 
inadequacy.” To prevent the resulting financial loss, which is probably 
substantial, this recent study recommends that intra-family arrange- 
ments be made while the parent is still alive so that the son or son-in- 
law can gradually work into the farm management with a minimum of 
disruption in farming operations.* 

There are various legal devices through which the farm can be passed 
from father to son while the father is still alive. Frequently, the parent 
will want assurance of support for the rest of his life and the son will 
be asked to contract to support his parent. Often such promises to 
support are given in return for a deed to the farm, and the remedies 
under such an arrangement were discussed in a recent Wisconsin Law 
Review comment.‘ Recission of the deed is the principal remedy avail- 
able to the parents. 

Another legal device for the accomplishment of the inter vivos transfer 
is the following: A lease of the farm to the son, accompanied by a 
contract to will the farm to the son on the death of the parents in 
consideration of a promise to support.® Is such an arrangement more or 
less effective in terms of legal remedies and tax liabilities than the more 
familiar transfer by deed? 

Many of the problems raised by the lease with contract to make a 
will type of arrangement are suggested by a New York case, Parsell v. 
Stryker.® 

There a parent made an agreement with his son “‘to let him’’ the farm 
for the life of the parent. The son was to work the farm and the agree- 





1 ACKERMAN AND Harris, Famity Farm Poxicy (University of Chicago Press, 1947). 

2 Ibid., 23, 24, 435. If one son acts to prevent subdivision, he is saddled with the claims 
of the other heirs, usually substantial. 

5 Ibid., 24, 398, 440. Father-son business arrangements are recommended. Father-son 
agreements are also discussed in Berrer Farm Leasss, Farmer's Bulletin No. 1969 (U.S. 
Dept. of Agriculture, 1946), at page 5. 

41947 Wis. L. Rev. 125. 

5 The suggestion was made by Professor Jacob Beuscher of the law school faculty. Only 
two cases have been found. In Stel/wagen v. Grissom, 177 S.W. 636 (Mo. 1915), the contract 
provided that promisee was to have a of the lands involved, the lands to be 
willed to him on promisor’s death. This was construed as a contract to make a will. 

6 41 N.Y. 480 (1869). The court discusses Stephens v. Reynolds, 6 N.Y. 454 (1852), where 
the same type of arrangement was involved. 
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ment provided, in detail, for sharing of expenses and produce. Part of 
the dwelling-house, barn, etc., was reserved to the parent who agreed 
to execute a will, devising the land to the son free of all incumbrances 
except such as were necessary for the support of the promisor’s wife and 
daughter. The parent died. It was held that the son had performed his 
promise and that his rights in the farm were superior to those of one 
who had purchased the farm with notice of the son's rights. 

This case arose in New York, which has a constitutional provision 
limiting the duration of farm leases. Wisconsin has copied this pro- 
vision, limiting farm leases to fifteen years but no cases have arisen 
under it.” The New York court held that the agreement did not violate 


the constitutional provision. *® 

“It is still competent to make a grant for life . . . upon a good con- 
sideration to be paid for the estate, which consideration may be pay- 
able all at once, or in services, so that it be not by way of rent.’’® 


an 


! Parent's Remepies UNper THE LezasE 


By way of dictum this New York case also gives some attention to 
the remedies available to the father against the son. Suppose that the 
son breaks his promise to support his parent, can the parent oust the 
son through a summary unlawful detainer action? Apparently not in 
Wisconsin since our statute does not apply to tenants for the life of 


another but, on its face, only to: 
‘“* |. . amy tenant or lessee at will, or by sufferance, or for any part 


of a year, or for one or more years of any real property.’’!° 


7 Wis. Const. Art. I, Sec. 14: “‘Leases and grants of agricultural land for a term longer 
than fifteen years in which rent or service of any kind shall be reserved . . . are declared to 
be void.” 

8 The constitutional requirement cannot be circumvented by creating separate terms of 
leaseholds. Clark v. Barnes, 76 N.Y. 301, 32 Am. Rep. 306 (1879); Parthey v. Beyer, 228 
App. Div. 308, 228 N.Y.Supp. 412 (1930). Nor by a covenant of renewal. Hart v. Hart, 
22 Barb. 606 (N.Y. 1856). A lease for more than the constitutional term is void as to the 
excess. Robertson v. Hays, 83 Ala. 290, 3 So. 674 (1888); Aikens v. Nevada Placer, 54 
Nev. 281, 13 P. 2d 1103 (1932); Parish v. Rodgers, 20 App. Div. 279, 46 N.Y. Supp. 1058 
(1897). See 32 Am. Jur. 79. 

® Stephens v. Reynolds, 6 N.Y. 454, 458 (1852), cited with approval in Parsell v. Stryker, 
41 N.Y. 480, 483 (1869). The cases are approved in Parthey v. Beyer, 228 App. Div. 308, 
238 N.Y.Supp. 412 (1930). 

A money consideration may be paid for the life estate. Wegner v. Lubenow, 12 N.D. 
95, 35 N.W. 442 (1903); sale of dower interest, Rutherford v. Graham, 4 Hun. 796 (N.Y. 
1875). 

The same consideration may support both the lease and the contract to make a will. 
Brink v. Mitchell, 135 Wis. 416, 116 N.W. 16 (1908); Lathrop v. Humble, 120 Wis. 331, 
97 N.W. 905 (1904). See Pack on Contracts §§ 525, 861 (2d ed. 1919); 12 Am. Jur. 612; 
RgsTaTEMENT oF Contracts § 83. A contract to make a will requires consideration. Estate 
of Brill, 183 Wis. 282, 197 N.W. 802 (1924). 

10 Wis. Srats. (1947) § 291.01. This conclusion is reinforced by Section 291.02, which 
applies to ‘‘any person who holds possession of real property’’ under conditions inap- 
plicable to the present case. 
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However, the parent would not be without a remedy. The New York 
court pointed out that in case of breach by the son, the parent could 
bring an action to void the agreement, and recover possession with 
damages." 

It would seem that the parent could bring an action at law, in eject- 
ment, or he could proceed in equity to rescind the lease and contract, 
or join both requests for relief in one complaint. As has been pointed 
out, in a case of recission on equitable condition subsequent, such an 
action will have the effect of a quiet title suit.'* In either case, the son 
should be able to have an accounting for the value of the services he 
has rendered. However, there is a split in authority as to whether the 
son, if in default, can sue for the value of services rendered under the 
contract. '* 

In the New York case, the agreement did not contain a clause pro- 
viding for re-entry in case of condition broken. What would be the 
effect of this clause? This leads us to consider, what legal estate is 
created by this grant for life? 

A grant for life may create the relation of landlord and tenant," 
and it seems to be enough if the grant is by way of lease, reserving 
covenants, conditions or services which bind the lessee to the lessor. 5 
Where there is a grant of a life interest, on condition subsequent, a 
clause giving the grantor a right of re-entry on condition broken is 
valid and enforceable and the remedies of ejectment, and recission, 
discussed above, should be available. '® 

Since the relation of landlord and tenant has been created, the Wis- 
consin statute, '” providing that re-entry by a lessor must be peaceable, 
is applicable. So is the rule, that where a lessor is allowed to remain in 
possession, constructive re-entry by giving notice of his election to 





11 Parsell v. Stryker, 91 N.Y. 480, 484 (1869). Equity might give the son relief against 
forfeiture. See TrrraNY ON Reat Property (New abr. ed. 1940). Forfeitures of leaseholds 
are disfavored in Wisconsin. Pelikan v. Spheeris 252 Wis. 562, 566, 32 N.W. 2d 220, 222 
(1948). 

12 Glocke v. Glocke, 113 Wis. 303, 321, 89 N.W. 118, 125 (1922). The contract to make 
a will, when breached, can be discharged at the parent’s option. Mathews v. Tobias, 626 
Ore. 358, 268 Pac. 988 (1928); absence of several years, Felz v. Estate of Felz, 170 Wis. 
550, 174 N.W. 908 (1920). See Pace on Wits, §§ 1725, 877 (3rd ed. 1941). 

13 Pace on Wits, §§ 1735, 893, 894 (3rd ed. 1941). 

14 Trprany ON Rgat Property, §§ 77, 113 (3rd ed. 1939) The New York court, in Parsell 
v. Stryker, note 9 supra, construed the agreement as amounting, in legal effect, to a purchase 
and sale of the farm. 

15 33 Am. Jur. 461. 

16 33 Am. Jur. 687 of. seq. 


17 Wis. Srats. (1947) § 291.03. 
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forfeit is enough. '* Here the parent will often remain on the farm, and 
consequently re-entry, if justified by the facts, can be effected by such 
notice. After re-entry, in the absence of any provision in the instru- 
ment creating the life estate, the son would be a mere adverse possessor. 
Would an express stipulation, to the effect that the son would become 
a tenant at will upon re-entry, make applicable the unlawful detainer 
statute?!® 

The parent may be put to a legal remedy as objectionable as re- 
cission when a deed accompanies the support contract. This objection 
might also be met, in part, by entering into a lease for a term just under 
the constitutional requirement, and providing that if, at the end of 
that time, the parents are still alive, they will grant a lease for life. 
For the term of the first lease, then, the remedy of the unlawful de- 
tainer statute would be available to the parents. Such an arrangement 
seems to meet the constitutional requirement.”° 

In Parmely v. Showdy,”' a comparatively recent case in the New York 
trial court, the children were given the use of the farm for twenty- 
five years in return for a contract to support the parent for life. This 
was held not to be a reservation of rent or services, so not within the 
constitutional ban. Rent not being essential to the creation of the re- 
lation of landlord and tenant,?? the unlawful detainer statute would 
apply here, since the son becomes a tenant for years, and could be re- 
moved from possession upon the breach of any covenant or condition 
under which he holds.** This would be another and perhaps the pref- 
erable method of meeting the constitutional objection. 

Since the relationship of landlord and tenant has been created, the 
usual incidents accompanying that relation will apply. 





18 32 Am. Jur. 737. 


19 See Hill v Sidie, 116 Wis. 602, 93 N.W. 446 (1903), where it was held that a purchaser 
in default under a land contract did not become a “‘tenant by sufferance,’’ even though the 
contract expressly provided that upon default he was to hold as a tenant by sufferance. 


20 In Rutherford v. Graham, 4 Hun. 796 (N.Y. 1875), a widow leased her dower interest 
for six years, for which the lessee agreed to pay $500. If the lessor was living at the expira- 
tion of that time, the lease was to be extended for the term of her natural life, in considera- 
tion for the payment of a second sum of $400. This was held to be a sale of a dower interest, 
not a lease, and not in violation of the constitutional requirement. 

21 86 Misc. 634, 148 N.Y.Supp. 1086 (1914). 

22 30 Am. Jur. 348. 

28 Wis. Srars. (1947) §291.01(3). 

*4 Farm leases are discussed in 1947 Wis. L. Rev. 265. The agreement ought to provide 
that, in case he is removed for breach of condition, the promisee-son should be com- 
pensated for all reasonable, unexhausted improvements, and should be entitled to remove 
movable fixtures. As the son will eventually inherit the farm, perhaps he should assume 
taxes, insurance, and interest on encumbrances. See Albert H. Cotton, Regulations of Farm 
Landlord-Tenant Relationships. 4 Law and Con. Prob. 508 (1937). 
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REMEDIES OF THE SON UNDER THE ConTRACT TO MakE A WILL 


Both New York cases recognized the validity of a contract to make 
a will, and this is the general rule.” It is well to note several problems 
which may arise in connection with these contracts as applied to this 
situation. 

Acceptance is complete where, as here, there is a promise followed 
by a beginning of performance thereunder.** The contract is to devise 
realty and if not in writing, part performance will be necessary to take 
it out of the Statute of Frauds.?? 

As pointed out in the New York case, a conveyance by the promisor 
to a grantee who takes with notice of the promisee’s rights will not 
defeat those rights.?* If the parent conveys to a bona fide purchaser 
without notice, the only remedy of the son seems to be an action at 
law.?® But the contract to make a will, placed on record, would con- 
stitute sufficient constructive notice of the son's rights.*° 

Equity has given an injunction to restrain the revocation of a will 
executed in accordance with the contract, and has restrained opposi- 
tion to the probate of such a will. Equity has also restrained the pro- 
bate of a will executed in violation of the contract.*! 

The New York court saw no difficulties in granting specific per- 
formance of the contract in Parsell v. Stryker. Adequate compensation 
could be had for the services of the son under that agreement, and cases 





2% Pace on Wits, §§1707, 828 (3rd ed. 1941). But they are not favored by the courts. 
A good discussion of the contract to make a will can be found in Pacg on Witts, §§1707 
et seq. See §28 R.C.L. 64 et. seq.; 68 C.J. 565 et seq.; Leo H. Hirsch, Contracts to Devise and 
Bequeath, 9 Wis. L. Rev. 267, 388 (1934). 


26 Davis v. Jacoby, 1 Cal. 2d 370, 34 P. 2d 1026 (1934). 


27 Estate of Anderson, 242 Wis. 272, 7 N.W. 2d 823 (1943); Estate of Brill, 183 Wis. 
282, 197 N.W. 802 (1924); Dilger v. Estate of McQuade, 158 Wis. 328, 148 N.W. 1085 
(1914). The part performance doctrine is discussed in 1940 Wis. L. Rev. 472, 1939 Wis. L. 
Rev. 128. A lease of farm land for more than three years must be in writing. Wis. Srats. 
(1947) §§ 240.06, 240.08. But part performance will take an oral lease out of the statute. 
Hammond v. Barton, 93 Wis. 183, 67 N.W. 412 (1896). 


28 In White v. Massee, 202 Ia. 1304, 211 N.W. 839 (1927), promisee enjoined grantee from 
interfering with his possession, and the court held that he would be entitled to enforce 
a trust on the promisor’s death. In Brackenbury v. Hodgkin, 116 Me. 399, 102 Atl. 106 (1917), 
a reconveyance was ordered. 


2° The proceeds of the transaction were subjected to promisee’s claims in Robinette v. 
Olson, 119 Neb. 728, 209 N.W. 614 (1926), But in White v. McKnight, 146 S.C. 59, 143 S.E. 
552 (1928), promisee only recovered damages. 

In Furgason v. Dunn, 292 Mich. 115, 290 N.W. 349 (1940), promisee successfully pre- 
vented promisor from ousting him from the premises, and obtained an injunction prevent- 
ing him from “‘selling, assigning, mortgaging or otherwise disposing of the lands.’ 


3° Under Wis. Strats. (1947) §§ 235.49, 235.50, the contract to make a will is recordable. 


31 Pace on Wits, §§ 1737, 900 (3rd ed. 1941) But see 68 C.J. 590. If the promisor leaves 
a will not in accordance with the contract, the promisee may accept the will and sue the 
estate for the remainder. Pacg on Wixts, §§ 1726, 879. 
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in other jurisdictions have held that in such a case specific performance 
cannot be granted.* 


Personal services rendered to the parent, as ‘‘caring for her in sick- 
ness and in health,"’ and treating her as a grandmother,** and the 
bestowal of love and affection** have been considered incompensable 
at law and in such cases specific performance has been decreed. Of 
course, as the cases indicate, specific performance is decreed in the 
court’s discretion, on the facts of each case, but it would seem that 
although compensable acts and/or money payments accompany 
personal services, love and affection, specific performance will still 
be decreed.*® Thus, in C. v. Cannon,** the son cared for the parent 
and rendered needed personal services, but also provided her with 
food, shelter, and other necessities, and conducted the farm. Specific 
performance was granted.*” 

In Estate of Powell,** the Wisconsin court granted specific performance 
of a contract to transfer land by will or deed. No incompensable serv- 
ices were rendered by the son, and the court does not give any considera- 
tion to this factor. Though the contract was to will or convey, the 
court indicated that the same considerations would apply were it a 
contract to will alone. This holding was followed in a later case,** 
where the contract was to will or otherwise convey. The Wisconsin 








32 Moyer v. Hafner, 272 Mich. 52, 260 N.W. 789 (1935), promisee only did housework 
for promisor; Andrews v. Aikens, 44 Idaho 797, 260 P. 423 (1927), management of prom- 
isor's business affairs. 

In Frizzell v. Frizzell, 149 Va. 815, 141 S.E. 868 (1928), the court said the pecuniary value 
of the following could be calculated: three months’ services to promisor consisting of 
furnishing board and nursing and waiting on him in his last illness. Specific performance 
was aiso denied because these acts were not considered sufficient part performance to take 
the > contract out of the Statute of Frauds. See Pacz on WIxts, RS1781, 905-908 (3rd ed. 
1941). 

33 Woods v. Johnson, 266 Mich. 172, 253 N.W. 257 (1934). Semble Fierke v. Elgin City 
Banking Co., 359 Ill. 394, 194 N.E. 528 (1935); Lawton v. Thurston, 46 R.I. 317, 128 Acl. 
199 (1925). 

* Smith v. Nyberg, 136 Kan. 572, 16 P. 2d 493 (1932); Emery v. Darling, 50 Ohio St. 
160, 33 N.E. 715 (1893). “‘It is impossible to measure the gift of affection, the solace of 
companionship."’ Couch v. Cox, 165 Va. 55, 60, 181 S.E. 433, 435 (1935). 

3 In the following cases, in addition to rendering personal services, promisee did house- 
work, and helped in the business or about the farm: Smith v. Nyburg, 136 Kan. 572, 16 
P. 2d 493 (1932); Lang v. Chase, 130 Me. 267, 155 Atl. 273 (1931); Huse v. Moore, 261 
Mich. 288, 246 N.W. 123 (1933); Couch v. Cox, 165 Va. 55, 181 S.E. 433 (1935). 

In Avenitti v. Brown, 158 Wash. 517, 291 Pac. 469 (1930), in addition to rendering per- 
sonal services, promisee paid promisor’s lodge dues. See Notes, 69 A.L.R. 14, 32; 106 
A.L.R. 742, 747. 

% 158 Va. 62, 163 S.E. 405 (1932). 

37 Other remedies of the promisee are discussed in Leo H. Hirsch, Contracts to Devise and 
Bequeath, 9 Wis. L. Rav. 388, 389-402 (1934). 


#8 206 Wis. 513, 240 N.W. 122 (1932). 
%* Estate of Lube, 225 Wis. 365, 274 N.W. 505 (1937). 
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view, though it is contrary to that in most jurisdictions, appears to 
be more sound.*° 

In Wisconsin, if specific performance is to be decreed, proof of the 
contract must be clear, satisfactory, and convincing,*! the considera- 
tion, fair and just.‘ 

Under a contract to make a will the son would be assured of getting 
the farm, there would be no gap in management during probate pro- 
ceedings, and the usual financial losses would be reduced. 

The son, in Wisconsin, can ask in the alternative for damages meas- 
ured by the full value of the estate to be devised. ** 

If the contract provides for payments to third parties, such as other 
heirs of the parents, it is usually held that they may sue at law to 
enforce their rights as third party beneficiaries to the contract.‘ 

How would the devise of the farm, in accordance with the contract, 
be taxed at the parent’s death? In Wisconsin, the inheritance tax,* 
would apply,** but the value of the son’s services is deductible from the 
tax.*? Since the inheritance tax is applicable, the gift tax would not 
apply.*® When a deed accompanies the support contract, the inherit- 
ance tax seems inapplicable,*® but the gift tax would apparently apply 
if the value of the son’s services did not equal the value of the farm.5° 





40 In Estate of Gerchell, 211 Wis. 644, 247 N.W. 859 (1933), the contract was to devise, 
the services were compensable, and the court indicated, in dictum, that specific perform- 
ance could have been decreed. Only personalty was involved, however. But see Kessler 
v. Olen, 228 Wis. 662, 669, 280 N.W. 352, 355, on rehearing, 281 N.W. 696 (1938), where 
the court, discussing the ‘‘fraud’’ requirement necessary to take an oral contract out of the 
Statute of Frauds, states that no fraud has been practiced where the services rendered under 
the contract are compensable. 

41 Estate of Powell, 206 Wis. 513, 240 N.W. 122 (1932). 

42 Estate of Brill, 183 Wis. 282, 197 N.W. 802 (1924), dictum. This is the general rule. 
Pace on Wixts, §§ 1740, 902 (3rd ed. 1941). 

48 Estate of Soles, 215 Wis. 129, 253 N.W. 801 (1934); Dilger v. Estate of McQuade, 
158 Wis. 328, 148 N.W. 1085 (1914). But not where the promise to devise is for a past and 
executed consideration. Frieders v. Estate of Frieders, 180 Wis. 430, 193 N.W. 77 Sena 
two justices dissenting. But see In re McLean's Estate, 219 Wis. 222, 262 N.W. 702 (1935 
discussed in 12 Wis. L. Rev. 402 (1937). 

“ Tweeddale v. Tweeddale, 116 Wis. 457, 93 N.W. 440 (1903), involving a conveyance 
of land, but the broad language used would embrace a contract to make a will. See Wiu1s- 
TON on Contracts, §§ 357, 1049 (rev. ed. 1936); Restatement or Contracts § 135. But 
see Leo H. Hirsch, Contracts to Devise and Bequeath, 9 Wis. L. Rev. 267, 276 (1934), citing 
contrary holdings in other jurisdictions. 

4 Wis. Srats. (1947) §§ 72.01 et. seq. 

4 Will of Jones, 206 Wis. 482, 240 N.W. 186 (1932); Estate of M. E. Jones, Wis. Tax 
Com., Apr. 11, 1925. See Matter of Kidd, 188 N.Y. 274, 80 N.E. 924 (1907), decided 
under a similar statute; 28 Am. Jur. 71, 72. 

47 Estate of A. Carney, Wis. Tax Com., July 13, 1925. 

48 Wis. Srats. (1947) § 72.75(1(d). 

*® In re Hess, 110 App. Div. 476, 96 N.Y. Supp. 990 (1906), affd. in 187 N.Y. 554, 80 N.E. 
1111 (1907); In re Hamilton, 217 Wis. 491, 259 N.W. 433 (1935). See mote 167 A.L.R. 438, 

458. 
5° Wis. Srats. (1947) §72.75(2a). See 28 Am. Jur. 99. 
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The state income tax excludes inheritances, devises, bequests and 
gifts.®! 

The broad words of the Federal inheritance tax seem to cover the 
devise under the contract,®® while the transfer by deed seems to be 
covered by the Federal gift tax.** Both would then be excluded from 
the Federal income tax under language similar to that used in the Wis- 
consin statute.* 

In one of the New York cases on agreement containing both the lease 
and the contract to make a will was criticized as unskillfully and in- 
artificially drawn. It might be better to draw up the leasing arrange- 
ment and the contract as separate instruments, stating the considera- 
tion, the support contract, in one, and incorporating it by reference 
into the other. Under the New York cases, the words ‘‘to lease,"’ 
in a grant for life, seem to be sufficient to create a landlord-tenant 
relation. 

As compared with the usual case where a deed accompanies the 
support contract, a lease accompanied by a contract to make a will 
gives the parents a more effective remedy if it can be brought under 
the unlawful detainer statute. There may be a desired psychological 
result in allowing the parents to retain title. The son seems to have an 
effective remedy to enforce the contract in equity, but when there is a 
deed the expense of probate is avoided. Tax liabilities seem about equal, 
except insofar as the deed transfer benefits from lower gift tax rates, 
and keeping in mind that the deed transfer may not be subject to the 


gift tax at all. 
Danret R. MANDELKER 


SAFE PLACE STATUTE—SECTION 101.06—NEW APPLICATIONS. 
Recently there has been definite clarification of certain questions under 
the safe place statute.' In a current decision of the Wisconsin Supreme 
Court, Gertrude Kohl Saxhaug v. Forsyth Leather Co.,? the statute has been 
held to apply to structures erected prior to its passage. Another new 
question, that of the effect of a release to an employer under the Work- 
men’s Compensation Act operating as a release of another guilty of a 
violation of the safe place statute, came up for decision. The court 





51 Wis. Srats. (1947) § 71.03(2)(b). 

32 53 Star. 120-123 (1939), 26 U.S.C. § 811 (1940). Tipps v. Bass, 21 Fed. 2d 460 (D.C., 
W.D. III. 1927); Lincoln v. U.S., 65 Ct. Cl. 198 (Fed. 1928). 

53 53 Srat. 146 (1939), 26 U.S.C. § 1002 (1940). 

54 52 Srar. 458 (1938), 26 U.S.C. § 22(bX(3) (1940). 


1 Wis. Srats. (1941) § 101.06. 
2 No. 158, August Term, 1947; March 29, 1948. 
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further applied their rule regarding fault as a factor in determining 
liability under the safe place statute. 

The question as to whether or not the safe place statute applies to 
buildings erected prior to its passage was definitely raised for the first 
time before the court. The building in question had been erected in 
1909, prior to the passage of the safe place statute, had been used as a 
tannery for thirty years, and then was leased for storage purposes. 
Shortly after commencement of the new use, the building collapsed. 
A violation of the safe place statute was claimed, based upon improper 
design and defective construction for the purpose that it was then being 
used. No claim was made that there was any failure as to repair or 
maintenance. 

In passing, it is well to observe that there is a distinction between the 
group of cases pertaining to structural defects and that group pertain- 
ing to maintenance of the premises, or, in other words, good house- 
keeping. The primary distinction between these two lines of decisions 
is the necessary extent of proof of notice, actual or constructive. There 
is a distinction between maintenance or preservation of the structure 
of a building and the maintenance or good housekeeping of that 
building. The first has to do with keeping the structure of a building 
in a safe condition of repair, while the other has to do with good house- 
keeping within the building. As to the first, constructive notice usually 
exists,* while in the other, proof of notice and opportunity to correct 
must be shown.‘ One is an inherent condition and the other is tempo- 
rary and changing from time to time. 

The contention was made that the safe place statute should not be 
construed to require a building erected prior to the enactment of the 
statute to meet the standards prescribed in the statute so far as design 
and construction are concerned. It was claimed that to construe the 
statute so as to make it apply to buildings erected prior to its passage 
insofar as design and structure are concerned would be confiscatory. 
There is some authority to the point that any regulation which de- 
ptives any person of the profitable use of his property constitutes a 
taking of the property and entitles him, under the Constitution, to 
compensation, unless the invasion of the rights is so slight as to per- 
mit the regulation to be justified under the police power.® Wisconsin 
also recognizes the rule that a construction of a statute which gives it 





3 Rosholt v. Worden Allen Co., 155 Wis. 168, 144 N.W. 650 (1913); Olson v. Whitne 
Bros. Co., 160 Wis. 606, 150 N.W. 959 (1915); Washburn v. Skogg, 204 Wis. 29, 233 N.W. 
764 (1931). 

4 Kaczarski v. Rosenberg Elevator Co., 216 Wis. 553, 257 N.W. 598 (1935); Jacget v. 
Evangelical Luth. Holy Ghost Cong. 219 Wis. 209, 262 N.W. 585 (1936); Heckel v. 
Standard Gateway Theater, 229 Wis. 80, 281 N.W. 640 (1939). 

5 Piper v. Ekern, 180 Wis. 586, 194 N.W. 159 (1923). 
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a retrospective effect is not favored, and this is especially true where 
vested rights are affected.® 

It will be noted that the statute itself definitely states that it is to 
apply to every place of employment or public building ‘‘now or here- 
after constructed.’’ In the exercise of the general police power the 
legislature has the authority, and probably the duty, to protect the 
public from danger to its health, life, safety and welfare from the use 
of unsafe private property for profit.” Police power is an essential pow- 
er of government. A vested interest cannot be asserted against it to 
block progress, and it must yield to the good of the community.® 
It is also a recognized doctrine of law in Wisconsin that incidental 
damage to property resulting from government action or laws passed 
in the promotion of the public welfare, health and safety is not con- 
sidered a taking of property.° 

The court was further called upon to pass on the question as to 
whether or not a release by the employee to his employer subject to 
the Workmen’s Compensation Act would operate so as to release anoth- 
er for violation of the safe place statute which caused the injury. A 
release was given to an employer subject to the Workmen's Compensa- 
tion Act for a substantial sum of money. It was claimed that the em- 
ployer’s landlord, though guilty of violation of the safe place statute, 
had been released thereby. The claim was based upon the theory that a 
release to one of two joint tortfeasors releases the other, or that a sat- 
isfaction in full had been received from the employer and thereby 
barred further recovery from the landlord. The court held that the 
release did not so operate. !° 

For some years the rule has been established that the liability of an 
employer under the Workmen's Compensation Act is a statutory 
liability and not a tort liability.!1 This was pointed out by the court 
in the Anderson v. Miller Scrap Iron Co.'* case where the court said, 

The liability of the employer under the Workmen's Compensation 

Act is not only one of an entirely different nature but it is based 

upon a wholly different economic theory. 





6 Atkinson v. Piper, 181 Wis. 519, 195 N.W. 544 (1923). 

7 Building Height Cases, 181 Wis. 519, 95 N.W. 544 (1923). 

8 Building Height Cases, note 7 supra; Hadacheck v. Sebastian, 239 U.S. 394, 36 S. Ct. 
143 (1915). i 

® Eggebeen v. Sonnenberg, 239 Wis. 213, 1 N.W. 2d 84 (1941). 

10 Ellis v. Esson, 50 Wis. 138, 6 N.W. 518 (1880). 


11 Buggs v. Wolff, 201 Wis. 533, 230 N.W. 621 (1930); Clark v. C.M.St.P.&.P.R.Co., 
214 Wis. 295, 252 N.W. 685 (1934); Deluhery v. Sisters of St. Mary, 224 Wis. 254,12 N.W. 
2d 49 (1937); Caswell v. Seaman Body Corp., 233 Wis. 606, 290 N.W. 177 (1939); Palmer 
v. Autoist Mutual Ins. Co., 234 Wis. 287, 291 N.W. 364 (1940). 

12 169 Wis. 106, 170 N.W. 271 (1919). 
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However, a violation of the safe place statute, although a section of 
the Workmen’s Compensation Act, is a tort liability and not essential- 
ly one of a new or different nature. 

In passing upon the question of contribution between an employer 
under the Workmen’s Compensation Act and another guilty of negli- 
gence or of a violation of the safe place statute causing the injury—even 
though there is concurring negligence by both parties—it has been held 
that there is no common liability and no right to contribution. ’* Fol- 
lowing the same reasoning as heretofore announced in the cases where 
contribution had been claimed, the court held in effect that there was 
nothing in common between the liability of the employer and that of 
the third party who violated the safe place statute that caused the in- 
jury. The court recognized the well-established rule that a release 
given by an injured party to one of several wrongdoers releases all 
and is a bar to an action against those not named in the release,'* but 
pointed out that the situation was entirely different when it involved 
the liability of an employer under the Workmen’s Compensation Act, 
rather than liability for a tort. It is recognized that under the safe 
place statute there is an absolute duty imposed upon the owner of a 
building, as well as the employer occupying such building, of furnish- 
ing a place as safe as the nature of the employment will reasonably 
permit;’® but the court points out that insofar as an employer is con- 
cerned, his liability is specifically limited to the Compensation Act, 
and the only effect of his violation of the safe place statute would be 
the same as a violation of any other safety standard with which he 
must comply under the Workmen’s Compensation Act and would re- 
sult only in the fifteen per cent increased penalty.'* The court holds in 
unmistakable terms that because the employer’s liability is determin- 
able exclusively under the Workmen's Compensation law, the em- 
ployer’s liability is entirely separate from the owner's liability in tort 
for violation of the safe place statute. The court observes that the 
liability resting on the employer does not arise out of and is in no legal 
sense connected with or related to the liability of the owner for its 
failure to meet the requirements of the safe place statute. The law is 
now clearly established that a release to an employer under the Work- 
men's Compensation Act does not operate to release a third party for 
a violation of the safe place statute which caused or contributed to the 


injury. 

13 See note 11 supra. 
4 Ellis v. Esson, 50 Wis. 138, 6 N.W. 518 (1880). 

18 See note 3 supra; Mullen v. Larson-Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933). 
16 Wis. Srats. (1941) § 102.57. 
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The court following the statement repeatedly made, that the safe 
place statute imposed a duty on the owner beyond that imposed by the 
common law, again reaffirmed its announcement in the case of Olson v. 
Whitney Brothers Co.'" to the effect: 

The only pertinent inquiry is: Was the place of employment safe 


within the meaning of the statute? If it was not, then the amount 
of care he may have exercised to make it so becomes immaterial. 


The court points out that the legislature in the exercise of the general 
police power has said in this statute that if one is to use his building as 
a place of employment or as a place which is used by the public as 
defined in Section 101.01(1) of the Wisconsin Statutes he must see 
that the building is safe for such use. The court reasons that under the 
statute the lessor was under a duty to make the place safe for the em- 
ployment and that the date of the construction of the building did not 
alter that duty. Following this thought it was held that the burden 
imposed by the statute may reasonably recognize that when an old 
building, constructed for one purpose, is to be used for another which 
imposes greater weight upon certain parts, the owner ought to familiar- 
ize himself with the history and method of its construction, including 
the materials used, before turning it over to a portion of the public 
for profit to himself. The claim that the structural defects were not evi- 
dent and that the building had been used for thirty years was not an 
answer to the duty imposed by the statute. That evidence only went to 
the issue of the owner's exercise of ordinary care and did not relieve him 
of the duty to provide a safe place for employment. The fact that the 
wall surface in an old building does not show signs of deterioration 
would not of necessity excuse further inquiry which might reasonably 
be made in order that the owner might meet the duty imposed by the 
statute. The court went as far as to say: 

The evidence of the material used in this building, brought to 
light by the collapse, carries with it evidence from which the jury 
could believe that a reasonable, careful consideration before leas- 
ing the building of requirements of furnishing a safe place for em- 
ployment might have made the owner aware of the inappropriate- 
ness of the building for the use to which it was put. 


Although the court seems to say in this opinion, as they have in 
other cases, that the owner is liable, no matter how much care he uses 
in inspecting the premises to see that they are safe, if they prove to 
be in some way unsafe, it also uses other language that gives the im- 
pression that there is still a duty of some sort in regard to inspection 
but that such duty is one of a very high degree of care, and should the 





17 Olson v. Whitney Bros. Co., 160 Wis. 606, 150 N.W. 959 (1915). 
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defect be such that it could not be discovered short of tearing down the 
structure the owner would not be held liable for injuries resulting from 
such latent and hidden defect. This latter issue was not actually before 
the court in this case as there was creditable evidence in the record 
showing that there were obvious defects visible, such as cracking and 
deterioration of the walls and supporting columns that were too thin. 
However, it would seem that the court is not establishing a rule of 
strict liability which would make the owner an insurer. 


Cart Neprup Orjen 


LANDLORD-TENANT—SECTION 234.17—EFFECT UPON THEIR 
RELATIONSHIP. At common law the lessee was held to have pur- 
chased an interest in the leased estate and destruction of the leased 
premises did not release him from a covenant to pay rent.' This well- 
established rule of the common law has been applied when the premises 
were destroyed by a flood,? a tempest,* a hostile army,‘ and a maraud- 
ing mob.* However, when the lease merely gave the tenant an interest 
in part of a building, such as a designated floor or portion of an apart- 
ment house, the tenant was relieved from liability for rent where the 
premises were destroyed by fire, flood, etc.® 
This harsh rule of the common law was in force in the United States 
with very few exceptions,’ until changed by statute. The first such 
statute was passed in New York in 1860.° It provided: 
Where any building, which is leased or occupied, is destroyed or 
so injured by the aauenes, or any other cause as to be untenant- 
able, or unfit for occupancy, and no express agreement to the con- 
trary has been made in writing, the lessee or occupant may, if the 
destruction or injury occurred without his fault or neglect, quit 
and surrender possession of the leasehold premises and of the land 
so leased or occupied, and he is not liable to pay to the lessor or 
owner, rent for the time subsequent to the surrender. 





1 Paradine v. Jane, Aleyn 26 (1647); Vann v. Rouse, 94 N.Y. 401 (1884); Werner v- 
Padula, 49 A p- Div. 135, 63 N.Y. S. 68; Affimed 167 N.Y. 611, 60 N.E. 1122 (1901); Linn 
v. Ross, 10 Ohio 412 (1841); Lampher V. Glenn, 37 Minn. 4, 33 N.W. 10 (1887); 1 Trrrany, 
LANDLORD AND TENANT 1198. 

2 Smith v. Ankrim, 13 Serg. and R. (Pa.) 39 (1825). 

3 Peterson v. Edmonson, 5 Har. (Del.) 378 (1850). 

‘ Paradine v. Jane, supra note 1. 

5 Wagner v. White, 4 Har. and J. (Md.) 564 (1819). 

° TirFANY, supra p. 1196; 1 Am. anD Enc. Ency. Law 588 (2d ed.). 

7 Wattles v. South Omaha Ice and Coal Co. 50 Neb. 251, 69 N.W. 785, 36 L.R.A. 424 
(1897); Galveston City Ry. Co. v. Gulf Land Co. 2 Tex. Civ. App. 326, 21 S.W. 959 (1893). 

8 Ch. 345, Laws of 1860, slightly modified in Laws or New Yorx, 1896, § 197, Ch. 547 
ro = in McKgnnegy’s Consotipatep Laws or N.Y., Rear Property Law, Art. 7, 
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This statute has been adopted verbatim, or in substance, by eleven 
states, including Wisconsin. *® In addition to these eleven, there are now 
some nine other states which have adopted legislation partially al- 
leviating the harshness of the common law rule.'° 

The duty to keep the premises in repair is cast upon the landlord by 
statute in California, Montana, South Dakota, North Dakota, and 
Oklahoma.'' California and Montana have identical statutes obliging 
the lessor to repair when given notice by the lessee and if he fails to do 
so, the lessee can order the work done himself, if the expenditure does 
not exceed one month’s rent, and deduct the amount of the expenditure 
from his subsequent rent. If the expenditure will exceed one month's 
rent the tenant can vacate without liability for future rent due for the 
remainder of the term. '? The statutes of the Dakotas and Oklahoma are 
nearly identical, but vary from the California and Montana type in 
that the lessee can make the repairs and deduct them from his rent 
although the expenditure exceeds one month’s rent. These statutes 
have been held to be not applicable to business property.'* In addi- 
tion, in Wisconsin, the landlord of a ‘‘public building’’ is required by 
the ‘Safe Place’’ statute to keep it in repair.'* A ‘‘public building” 
is designated by Section 101.01(12) as any structure ‘‘used in whole or 
in part as a place of resort, assemblage, lodging, trade, traffic, occu- 
pancy, or use by the public or by three or more tenants.’’ This duty of 
the landlord to repair extends however, only to such parts as are used 
by the public or by tenants in common." This differs from the above 
statutes in that violation of the statute subjects the owner to tort 
liability for personal injuries and does not affect any relationships 
arising from the lease contract. 

Inasmuch as the Wisconsin Statute Section 234.17 was adopted ver- 





® Rev. Copg Arizona (1928) Ch. 41, § 1955; Rev. Gen. Strat. or Conn. (1930), § 5023; 
Kentucky, Carrott’s Stat. (1936) § 2297; Ann. Copg or Mp. (1939), Art. 53, §$§ 37, 39; 
Minn. Star. (1945), § 504.05; Comp. Laws or Micu., (1929) § 13497; Miss. Copz (1942), 
§ 898; Rev. Srar. or N.J. (1937), §§ 46:8-6, 46:8-7; Pacr’s On10 Gengrat Cope Ann., 
(1946), § 8521; Tenn. Copz Ann. (1934), §§ 7619, 7620; Wis. Srats. (1945), § 234.17. 

10D gerino’s Crvit Cope or Cauir. (1937) §§ 1941, 1942; Rev. Srat. or Marng (1930), Ca. 
109, § 10; Rev. Srar. or Mo. (1939), § 3014; Rev. Copz or Montana (1921), § 7741, 
7742; Va. Cong (1942), § 5180; W. Va. Cong (1943), §§ 3678, 3577; S. Dax. Copz (1939), 
; 38:0409, :0410, :0421; Oxxa. Srart. (1941), Ch. 41, §§ 31, 32; Gan. Srart. or N.C., (1943), 

45-12. 

1! Supra, note 10. 

12 Green v. Redding, 92 Cal. 548, 28 Pac. 599; Grazer v. Flanagan, 35 Cal. _- 724, 
170 Pac. 1076; Nelson v. Myers, 94 Cal. App. 66, 270 Pac. 719; Farber v. Greenberg, 98 


Cal. App. 675, 277 Pac. 534; Bush v. Baker, 51 Mont. 326, 152 Pac. 750 (1915); Noe v. 
Cameron, 62 Mont. 527, 205 Pac. 256 (1922). 

13 Landt et al v. Schneider, 31 Mont. 15, 77 Pac. 307 (1904); Lyman v. Cowen, 167 Okla. 
574, 31 P. 2d 108 (1934). 

M4 Wis. Srats. (1945) §§ 101.06, 101.12. 

18 Grossenback v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 742 (1935). 
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batim from the above New York statute it has been interpreted as 
being adopted by our legislature with the construction theretofore 
placed on it by the New York courts. '* One reasons that the Wisconsin 
Legislature, at the time of adoption in 1903, was acquainted with the 
construction placed thereon by the courts of New York and thereby 
‘‘intended”’ that the statute and the construction be adopted as an 
entity. Consequently, all New York decisions dealing with the statute 
and handed down before 1903 are deemed to be ‘‘stare decisis’’ with 
all the force of Wisconsin precedent. 

In attempting to evaluate the law in Wisconsin it is necessary to 
form some pattern of interpretation prevailing in those states which 
are under the ‘‘New York Type”’ statute. 

Some courts have seen fit to limit the phrase, ‘‘destroyed or so injured 
by the elements, or any other cause as to be untenantable, and unfit for 
occupancy”’ to apply only to major injuries by the elements. The case 
Suydam v. Jackson" held that the destruction or injury must result from 
some ‘‘sudden, unusual, or fortuitous circumstance’’ and not from grad- 
ual decay and deterioration brought about by the ordinary action of 
the elements. A number of other decisions followed the same general 
language. '* 

The language of Suydam v. Jackson, supra, gives a very limited in- 
terpretation to the statute and its language has been much-quoted. 
New York has never overruled the case but in the light of later de- 
cisions, its force is at least questionable. 

Meserole v. Sinn,!® which was decided in 1898, held that Suydam v. 
Jackson should be limited to cases where the injury to the premises is 
brought about by the failure of the tenant to make ‘‘tenantable re- 
pairs,’’ which obligation is not destroyed by operation of the statute. 
The Meserole case involved a situation where the cellar of the tenant's 
house was damp and wet, causing an unhealthy condition. The New 
York App. Div. Court went on to say that a contention to the effect 
that untenantability resulting from the combination of a gradual 
deterioration of the premises with a sudden action of the elements 
takes a case beyond the scope of the statute is completely unfounded 
and that ‘“‘this contention fails to take into account the words ‘any 
other cause,’ broader terms than which could hardly be used.’’ This 
decision was affirmed on appeal in Meserole v. Hoyt?® with no attempt 
to limit the strong criticism of Suydam v. Jackson. 





16 Infra note 38. 

17 Cobian v. Lysic, 181 Wis. 65, 194 N.W. 24 (1923). 

18 Suydam v. Jackson, 54 N.Y. 450 (1873). 

19 Hatch v. Stamper, 42 Conn. 28 (1875); Gulliver v. Fowler, 64 Conn. 556 (1894). 
Abrams et a/ v. Simon, 243 Ky. 773, 49 S.W. 2d 1031 (1932). 

20 34 App. Div. 33, 53 N.Y. Supp. 274 (1898). 
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The same year in Huber v. Ryan,?' the New York Court of Appeals 
held that the statute has no reference to “‘negative causes, such as 
wear and tear, or gradual deterioration’’ and ‘“‘the general phrase ‘or 
any other cause’ does not enlarge its intendment in this respect." 
Thus the liberal interpretation of the Meserole case was itself limited as 
applicable only where action of the elements had made the premises 
unhealthy. 

A number of decisions have held that unhealthy conditions brought 
about by action of the elements or other causes is sufficient to allow the 
tenant to move out during the term of the lease without being liable 
for rent. For example, noxious odors and bad health conditions caused 
by smoke and gas,”* flow of sewage from an adjoining premises,”* con- 
tinued overflow of a toilet making premises unsanitary,*‘ faulty plumb- 
ing allowing sewer gas to escape,** damp basement resulting in ill- 
ness of lessee,” have been held to come under the purview of this ‘‘New 
York Type’ statute. 

In Denham v. Madole,*" the Wisconsin court quoted freely from the 
Meserole case and held that the statute must be liberally construed to 
give it the legislative intent. The court also cited Carley v. Liberty Hat 
Mfg. Co.?® and Scott Bros. v. Flood’s Trustee,?® quoting with approval 
from the former, ““The statute is . . . highly remedial and its scope 
should be held to include a complete remedy for the recognized wrong 
it was intended to right.’’ Thus, in 1928 it appeared as if the Wiscon- 
sin court was prepared to give the statute a very broad interpretation 
in matters not necessarily limited to health conditions. In fact, the 
liberal language seemed to be just short of that used by Scott, J. in 
his dissenting opinion to Floyd - Jones v. Schann*® where he vigorously 
denounced the limitations placed upon the Meserole case saying, ‘‘any 
other cause includes a gradual deterioration which produces results 
rendering the premises uninhabitable. All the statute requires is that 
the injury be of a physical nature and the premises rendered thereby 
untenantable and unfit for occupancy.*° 

However, in 1939, Finnegan v. McGavock*' contained some language 





21 161 N.Y. 59, 55 N.E. 274 (1899). 

#2 56 N.Y. Supp. 134 (1899). 

3 Tallman v. Murphy, 120 N.Y. 345, 24 N.E. 716. 

24 Vann v. Rouse, supra note 1. 

% Brubaker v. Gebhart, 102 Ohio St. 485, 132 N.E. 927 (1921). 
26 Leonard v. Armstrong, 73 Mich. 577, 41 N.W. 695 (1889). 
27 Denham v. Madole, 194 Wis. 583, 217 N.W. 423 (1928). 
38 8] N.J. 502, 79 Atl. 447 (1911). 

29 124 Ky. 739, 99 S.W. 967 (1907). 

30113 N.Y. Supp. 472, (1908). 

31 230 Wis. 112, 283 N.W. 321 (1939). 
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placing a great deal of doubt upon apparently settled law. The tenant, 
a coal and lumber dealer, leased the lumber yard and equipment under 
a long term lease providing for an abatement of rent if the whole or 
any substantial part of the premises should be ‘destroyed or made un- 
fit for occupancy or use either by the elements, inherent defect or like 
cause."" A wooden coal elevator had rotted away through gradual 
deterioration causing the lessee to virtually stop his coal business. 
The lessee did not vacate the premises but claimed that the rent should 
be completely abated. The court held that the abatement clause, as 
written, applied only to ‘‘sudden catastrophic events such as fires, 
floods, or tornadoes, and not to the slow deterioration of the structure 
produced by heat, cold, rain, and other manifestations of normal and 
usual weather conditions.’ In view of the phrase ‘‘or like cause’’ 
this interpretation seems reasonable, but it must be noted that this 
is much narrower that the phrase ‘‘any other cause’’ used in the statute. 

It is in referring to the interpretation of the statute, which is not 
strictly involved there inasmuch as the tenant had not moved out, 
that the court seems to limit and cast some doubt upon the scope of 
Denham v. Madole.** 

It is said, ‘‘It is important to note that this section, which was adopt- 
ed from New York, is there construed to apply only in cases where the 
building has been injured or destroyed by some sudden calamity such as 
fire, storm, or flood, and not to apply to cases of gradual deterioration, 
even though this was principally caused by or contributed by action 
of the elements.’” The court cites the previously stated New York 
cases. ** 

The Meserole case and Tallman v. Murphy* are, by implication limited 
to ‘‘conditions having no relation to the physical impairment of the 
building but which cause the premises to be uninhabitable for reasons 
of health or extreme discomfort.'’ There is no mention of Denham v. 
Madole to explain its present status in the law of Wisconsin, but it is 
logical to assume that it is also limited to situations dealing with 
health conditions, if the court really means what it says in this case. 
The fact that the court saw fit to go out of its way to re-interpret ‘‘Sec- 
tion 234.17’ may be an indication that it intended to explain away its 
liberal statements of eleven years earlier. 

The extent of the damage required to invoke the protection of this 
type of statute is not the only problem arising thereunder. The effect 
of the statute upon the obligation of lessor or lessee to repair; the effect 





32 Supra note 27. 
33 Supra notes 18, 19, 22. 
54 Supra notes 20, 21, 23. 
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to be given to clauses in the lease whereby the lessee covenants to re- 
turn the premises in the same condition as at the time of leasing; the 
effect to be given to clauses for abatement of rent; and the ability of 
the parties to contract themselves out from the operation of the statute 
have arisen frequently. 

It has been generally maintained that, in the absence of a covenant 
to the contrary, this type of statute does impose any obligation upon 
the lessor to rebuild or to repair.** Nor is the lessee obligated to re- 
build in the absence of a covenant, or to make major repairs unless his 
negligence is the cause of the destruction or injury.** A covenant by 
the lessee to “return the premises in as good a condition as at the com- 
mencement of the lease, ordinary wear and tear, and damage by fire 
and the elements excepted’’ will obligate the tenant to fulfill his cove- 
nant only if he has expressly promised to rebuild under any and all cir- 
cumstances.*7 Under the very words of the statute, however, it is 
possible for the tenant to subject himself to an obligation to rebuild, 
and also if the destruction is caused by his own negligence, he is bound 
to rebuild. 

Clauses for the abatement of rent in New York take the lease out of 
the operation of the statute,** but the same problem of what constitutes 
such destruction as to entitle the tenant to an abatement of rent arises 
as it does under the statute. These clauses have been usually interpreted 
to deal with unexpected casualties, the risk of which should not be 
thrust upon the lessee unless he clearly assumes it.*® Unfortunately, 
courts’ construction of lease clauses of this character has been cited as 
authority for restricting the scope of remedial statutes of the ‘“‘New 
York Type,’’*° although the lease clauses usually do not include the 
phrase ‘‘any other cause’ as in the statutes. 

Clearly the parties can take themselves out of the operation of these 
statutes by express agreement. It is possible, moreover, for the lessee 





36 Gallagher v. Button, 73 Conn. 173 (1900); Lesser v. Kline, 101 Conn. 746, 127 Atl. 
279, (1925); Zimmer v. Diamond, 52 N.Y.S. 2d 131, 268 App. Div. 539 (1944); Rogers v. 
Atlantic Co., 213 N.Y. 246, 107 N.E. 661 (1915); Smith v. Kerr, 108 N.Y. 31, 15 N.E. 
70 (1888). 

% Karl v. Jackson, 12 Ohio App. 477 (1920); Gilchrist v. Weil, 10 Ohio Dec. (N.P.) 
687, 52 Ohio St. 677 (1895); Waddell v. DeJet, 76 Miss. 104, 23 So. 437 (1898); Belsky v. 
Loeffler 120 N.J. Eq. 352, 185, Atl. 362 (1936); May v. Gillis, 169 N.Y. 330, 62 N.E. 385 
(1901); West Thirty Fourth St. Corp. v. Davis, 158 Misc. 470, 285 N.Y. Supp. 957 (1936); 
Rogers v. Atlantic Co., supra Smith v. Kerr, supra; Van Wormer v. Crane, 5 Mich. 363, 
16 N.W. 686 (1883); Leahy v. Wenonah Theatre Co., 251 Mich. 594, 232 N.W. 184 (1930). 


87 May v. Gillis and Gilchrist v. Weil, supra. 
38 Progress Corp. v. Chassman, 188 N.Y. Supp. 406 (1921). 
3° Supra note 31. 


40 Hatch v. Stamper, and Gulliver v. Fowler, supra note 19; Jones v. Schann, 129 App. 
Div. 82 (1908) and supra note 30. 
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to lose the protection of such statutes by paying rent in advance under 
Ohio law.‘! Minnesota, on the other hand will allow the tenant to 
recover rent paid in advance where the premises are destroyed.‘ In 
1937, New York added a sentence to its statute providing, ‘‘Any rent 
paid in advance or which may have accrued by the terms of a lease or 
any other hiring shall be adjusted to the date of such surrender,** thus 
solving the problem by legislation. 

In attempting to evaluate the relative rights and duties of landlord 
and tenant under existing Wisconsin law, it is almost impossible to 
escape the conclusion that future decisions under ‘‘Section 234.17” 
should be well settled with two exceptions. These are: The scope of the 
phrase ‘‘destroyed or so injured by the elements, or any other cause as 
to be untenantable, and unfit for occupancy”’; and the situation where 
the lessee has paid his rent in advance and the leased premises are so 
destroyed as would otherwise bring the lessee under the operation and 
protection of the statute. 

If Denham v. Madole is still controlling, it might well be that the 
protection of the lessee will be extended to cover any untenantability 
caused by a physical injury to the premises which is not traceable to 
the failure of the tenant to make ‘‘tenantable repairs’’ or to his negli- 
gence. This construction would allow the tenant to vacate for such 
damages as a leaking roof, falling plaster or a worn out heating plant. 

On the other hand, the opinion of Finnegan v. McGavock strongly 
suggests that the statute will operate only if the untenantability is 
caused by a ‘“‘sudden calamity such as fire, storm, or flood,’’ or con- 
ditions which cause the premises to be unfit for occupancy for ‘‘reasons 
of health or extreme discomfort.’’ By distinguishing health and extreme 
discomfort, the court has left the door open for reconciling the two 
cases by “‘explaining’’ and “‘limiting’’ the Denham case to situations 
involving health conditions. 

Recovery by the lessee of advance rent when he vacates under ‘‘Sec- 
tion 234.17,’’ although not decided by the court, can best be settled 
by following the Minnesota view.** It can hardly be said that the ten- 
ant intends to run the risk of destruction of the premises for the period 
covered by his advance. Of course, it is possible to enact an amendment 
to our statute as was done in New York to take care of this problem but 
if the equities of the situation are used as the basis of the decision it 
seems fairly clear that any lessee coming within the scope of ‘‘Section 
234.17" will be allowed recovery of his advance rent payment. 





41 Felix v. Griffiths, 56 Ohio St. 39, 45 N.E. 1092 (1897). 

42 Fink v. Weinholzer, 109 Minn. 381, 123 N.W. 931 (1909) 
43 Laws or New York, 1937, Ch. 100. 

44 Supra note 42. 
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It is the view of the authors that the law under ‘‘Section 234.17" 
is not as clear as one would desire. It is suggested that the court views 
the remedial effect of the statute as being necessary to small term leases 
involving residential buildings, rather than to afford protection under 
commercial leases. Perhaps, it is in residential leases where the problem 
of health and sanitary conditions primarily arise. We think that the 
court in future decisions will not hesitate to relieve the burdened tenant 
in such a case. It is in the leases for commercial property, where large 
amounts of money are involved, where the parties are deemed to have 
consulted their legal advisors, and where the bargaining power of the 
parties is more or less equal, that the court is reluctant to give full 
relief to the tenant. When one leases business property over a long peri- 
od of time, he is presumed to have provided for future circumstances 
which may involve his liability to pay rent, or to repair the leased 
premises in event of calamity. The attorneys are deemed to know the 
difficulty that an unforeseen destruction of the premises could cause and 
so are capable of so providing therefor. It is the short term residential 
lease that is commonly entered into without forethought of either 
party, and without legal advice, where the court seems to employ the 


protection of ‘Section 234.17." 
Joun L. Parmer 


Gerorce J. Potnaszex 


CORPORATION LAW—STOCKHOLDERS’ DERIVATIVE SUITS— 
SECTION 180.13(3). In 1945 the Wisconsin Legislature amended the 
corporation laws so as to limit the right of the small stockholder to 
bring a suit on behalf of the corporation against directors and officers 
for mismanagement: 
After September 1, 1945, no stockholders’ derivative suit against 
one or more directors or officers of a corporation of this state shall 
be maintained by the holder or holders of less than 5 per cent of the 
outstanding stock of any class unless the action be one based on 
conduct which results and is wilfully intended to result, in a di- 
rect or indirect personal benefit or advantage to one or more direc- 
tors or officers, or conduct which results in a personal benefit or 
advantage to one or more stockholders over the other stockholders. 
By making it difficult for small stockholders to bring vexatious and 
unfounded actions against directors and officers of Wisconsin corpora- 
tions, this amendment is intended to prevent abuses of the stockholders’ 


derivative suit. 





1 Wis. Star. (1945) § 180.13 (3). 
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Poxticy CoNsIDERATIONS 


Nature of Derivative Suits. Previous to the enactment of Section 
180.13(3), the smallest stockholder had a right to enforce, by means of 
the derivative suit, a corporation’s cause of action against officers and 
directors when the persons in control of the corporation refused to 
bring the suit. 

The stockholders’ derivative suit is based upon practical considera- 
tions. Officers and directors stand in a fiduciary relationship to the 
corporate entity and will be held accountable for losses resulting from 
a breach of their duties. Since the wrongful conduct of the officers or 
directors usually precludes their bringing the action, the only means 
of enforcing the corporation's right is by means of a stockholders’ 
suit. Any recovery belongs to the corporation and not the stockholder 
bringing the action. As stated by Mr. Justice Jackson in Koster v. (Ameri- 
can) Lumberman's Mutual Casualty Company:? 


The cause of action which such a plaintiff brings before the court 
is not his own but the corporation's. It is the real party in interest 
and he is allowed to act in protection of its interest somewhat as 
a ‘‘next friend’’ might do for an individual because it is disabled 
from protecting himself. 


Although any recovery belongs to the corporation, it is clear that 
the stockholder has an economic interest in the suit since the value 
of his equity in the corporation is increased in proportion to the amount 
of the recovery. 

Abuse of Derivative Suits. Despite the practical advantage of allowing 
stockholders to enforce claims for mismanagement, the derivative 
suit has been justifiably criticized, in many cases, as a means of ‘‘shak- 
ing-down’’ corporate officials for the benefit, not of the corporation, but 
of the individual bringing the action.* Ill-founded derivative actions 
have been threatened for the purpose of forcing the corporate officers 
and directors to settle privately with the complainant to prevent sub- 
jecting the corporation to the unfavorable publicity attending a de- 
fense against a claim of mismanagement. In addition, this so-called 
‘‘strike-suit’’ is a source of expense to the corporation, a worry and 
expense to corporate directors and a deterrent to capable men ac- 
cepting positions in management.‘ 

Remedial Legislation. The Wisconsin Amendment is one of a series of 





2 330 U.S. 518, 67 S.Ct. 828, 831 (1947). 


3 Woop, Survey AND Report Recarpinc StockHo.pers’ Derivative Surrs (New York 
State Chamber of Commerce 1944); See Carson, 29 Corn. L. Q. 431, 456 (1944). 


* Wood Report, supra. 
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statutes® enacted to prevent the abuse of the derivative suit and is 
similar to the more widely publicized and discussed ‘‘security-for- 
expenses’’ statute enacted by the 1944 session of the New York Legisla- 


ture.® 

In any action instituted or maintained in the right of any foreign 
or domestic corporation by the holder or holders of less than five 
per centum of the outstanding shares of any class of such corpora- 
tion’s stock or voting trust certificates, unless the shares of voting 
trust certificates held by such holder or holders have a market 
value in excess of fifty thousand dollars, the corporation in whose 
right such action is brought shall be entitled at any stage of the 
proceedings before final judgment to require the plaintiff or plain- 
tiffs to give security for the reasonable expenses, including attor- 
ney’s fees, which may be incurred by it in connection with such 
action and by the other parties defendant in connection there- 
with for which it may become subject pursuant to section sixty- 
one-a of this chapter, to which the corporation shall determine 
upon the termination of such action. The amount of such security 
may thereafter from time to time be increased or decreased in the 
discretion of the court having jurisdiction of such action upon 
showing that the security provided has or may become inadequate 
or is excessive. 

This statute was rushed through the New York Legislature in the 
closing days of the 1944 session. It has evoked a storm of controversy 
with disagreement among legal writers on grounds of policy’ and 
among the lower New York courts as to its constitutionality.* 

In marked contrast, the Wisconsin Amendment attracted little 
public attention at the time of its passage and opposition was at no 
time serious enough to necessitate a roll call in either the Senate or the 
Assembly. At the present time, the Wisconsin statute has not been con- 


strued in any reported decision. 
That the stated purpose of the author of the Wisconsin Amendment 


was to prevent the spread of the New York “‘strike suit’’ problem into 
Wisconsin, ® indicates similarities of purpose as well as approach behind 


5 N.J.P.L. (1945) c. 131; N.S.Sr. ANN. 14:13-15, 14:3-17. See Note, 1 Rutcers L. Rev. 
117 (1947); Mp. Srar. § 195, Art. 16, as amended by Stat. (1945) c. 989. See Note, 18 Mp. 
L. Rev. 241 (1946). Pa. Laws (1945) Art. 114; 12 Pa. Sr. Ann. (Purdon Supp. 1945) 
§ § 1321-22. 

® N.Y. Gen. Corp. Law § 61-b. 

7 See Hornstein, Rights of Stockholders in the New York Courts, 56 Yale L.J. 942 (1947); 
New Aspects of Stockholders’ Derivative Suits, 47 Cov. L. Rev. 1 (1947); The Death-knell of 
Stockholders’ Derivative Suits in N.Y., 32 Caurr. L. Rev. 123 (1944); House, Stockholders’ 
Suits and the Coudert-Mitchell Laws, 20 N.Y.U.L.Q. Rev. 377 (1945); Zlinkoff, The American 
Investor and the Constitutionality of Sec. 61-b of the N.Y. Corporation Laws, 54 Yaue L.J. 352 
(1945). For a defense of the statute, see Carson, Further Phases of the Derivative Action Against 
Directors, 29 Corn. L. Q. 431 (1944). 

8 See footnote No. 24, post. 

® Memorandum on Proposed Amendment to Section 180.13, submitted by its author, Mr. 
C. T. Young, a Milwaukee attorney. 
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the two statutes. Because the Wisconsin Amendment has received little 
attention and no judicial interpretation, and evaluation can best be 
made by a comparison with the more frequently used New York statute. 

Seemingly the coverage of the New York law is broader in that it 
applies: 

(a) to both domestic and foreign corporations while Section 180.13- 
(3) is limited to Wisconsin corporations; and, 

(b) to all derivative suits, while the Wisconsin Amendment applies 
only to those which do not allege a wilful intent to obtain personal 
benefit to the defendant officers and directors or result in a personal 
benefit to a particular group of stockholders. 

The Wisconsin statute, where it does apply, is, however, more re- 
strictive in that it: 

(a) Requires a strict 5% of the total stock outstanding, irrespective 
of what that 5% may amount to in money value, while, under the New 
York legislation, anyone who owns a minimum of $50,000 (market 
value) in shares of a corporation may bring a derivative action re- 
gardless of what percentage those shares may be of the total stock 
issued; and, 

(b) Provides an absolute bar to suits by a shareholder of less than 5% 
of the stock outstanding, whereas, under the New York statute, the 
complainant may proceed in his action if he posts a sufficient bond. 

Both the New York and the Wisconsin statutes are based on the 
assumption that a person holding less than 5% of the stock outstand- 
ing has too small a financial interest to bring a derivative suit for the 
benefit of the corporation, and that the presumption is, therefore, 
that he is motivated by a desire for personal gain.!° This assumption, 
that a holding of 5% of the stock in most corporations is not a sub- 
stantial financial interest, is clearly not justified. 

In the contemporary large corporation, filling the 5% requirement 
would necessitate a tremendous investment and would bar all but a 
very few shareholders’ actions—often all but those shareholders who 
have an active voice in management and who dictate the very policies 
which are brought into question. The following, taken from a mono- 
graph of the Temporary National Economic Committee, are indicative 
of what the 5% requirement would be in several corporations—typical 
of the country’s two hundred largest. !! 





10 22 McKinney, Gengrat Corporation Law § 61b (Supp. 1947) at p. 71.) “This section 
was designed to remedy situation where, although a plaintiff was qualified to bring suit 
by owning stock as of time of commission of wrongful act charged, his financial interest in 
corporation was small as to raise presumption that he was motivated by interests of self- 
ish gain rather than by concern for corporation's stockholders’ welfare. Noel Associates 
v. Merrill, 184 Misc. 646, 53 N.Y.S. 2d 143 (1944). 


11 T.N.E.C. Monocraps No. 29, pp 625-1439. 
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Relative Size of Size of Holding of Value of Holding of 
Corporation in Largest Stockholder Largest Stockholder 


Corporation Country—1937 in Percentage in Corporation 
American Telephone Largest 0.63% $16,971,525.00 
and Telegraph ° 
California Packing Co. 195th 1.06% $ 189,273.00 
Chrysler Corp. 97th 4.15% $ 8,595,122.00 
Colgate-Palmolive 191st 4.69% $ 828,801.00 
General Electric 47th 1.84% $21,878,500.00 
Allis-Chalmers 153rd 1.85% $ 1,551,926.00 


Recognizing the tremendous investment the 5% requirement would 
involve in some cases, the New York statute allows, in the alternative, 
a suit by a holder of securities with a money value of $50,000. The 
Wisconsin Amendment has no such provision. Though, in general, 
Wisconsin corporations are not as large as those included in the T.N.- 
E.C. reports, the following table, listing some of the large Wisconsin 
corporations, is indicative of the extent of the financial investment 
necessary to comply with the 5% requirement: 


No. Shares 
Outstanding Market Value Value of 5% 
Corporation Common Stock March 1948 Holding 
Chain Belt Co., 486,775 $12,656,150.00 $632,800.00 
Milwaukee, Wis. (no par) 
Louis Allis Co., 300,000 . $ 7,688,000.00 $384,400.00 
Milwaukee, Wis. 
Ed. Schuster & Co., 442,400 $ 6,857,200.00 $342,860.00 
Milwaukee, Wis. 
Harnischfeger On. 285,219 $ 5,704,380.00 $285,219.00 
Milwaukee, Wis. 
Kearny-Trecker Corp., 396,173 $ 5,546,400.00 $277,320.00 
West Allis, Wis. 
Gisholt Mach. Co., 267,000 $ 3,738,000.00 $186,900.00 
Madison, Wis. 
Le Roi Co., 480,000 $ 2,640,000.00 $132,000.00 


West Allis, Wis. 


The limitation of the Wisconsin Amendment will, thus, affect the 
rights of a vast number of stockholders, many of whom have a very 
substantial financial investment. The requirement of security for ex- 
penses, under the New York statute, has drastically reduced the number 
of stockholders’ derivative suits—indicating a restriction upon meri- 
torious as well as ill-founded suits. 

The Wisconsin Amendment will apparently have a similar effect. 
Although it does not prohibit suits based upon conduct which results, 
and was wilfully intended to result in direct or indirect personal gain 

12 No information is readily available regarding the breakdown of the individual share- 
holders in these Wisconsin corporations. The figures set forth in the table were arrived at 


by reference to the Wisconsin Department of Taxation returns, the office of the Secretary 
of State, Moopy’s rnpustriats (1947) and market reports contained in the Wall Street 





Journal, the Capital Times, the Milwaukee Sentinel, the Chicago Sun-Times, the Chicago 
Tribune and the Milwaukee Journal. 
18 Hornstein, Rights of Stockholders in the New York Courts, 56 Y az L. J. 942 (1947). 
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to the directors or officers or a personal advantage to one group of 
stockholders over another, the statute does prohibit actions based 
upon conduct which has caused substantial and unnecessary injury 
to the corporation. A suit by a holder of less than 5% of the stock can 
no longer be brought against directors and officers for: 

1. Failure to exercise the degree of care required under the circum- 
stances; !4 

2. Non-wilful breach of trust;!5 

3. Acts contrary to the charter or by-laws;’* or, 

4. Breach of statute. 1” 

Insofar as this insures that management shall not be held for honest 
errors of judgment, it is in accord with the practical necessities of 
modern business. To say that the courts should not sit as a board of 
review, judging the decisions of management in the light of subse- 
quent events, is clearly justifiable. It is another thing, however, to say, 
as this statute does, that high salaried officers and directors should not 
be held for a failue to exercise any judgment whatsoever, or for a failure 
to use a measurable degree of care in the purely ministerial functions 
of management. Assuming the desirability of relieving directors and 
officers from liability in cases where they exceeded their power under 
the corporate charter or the statutes without negligence and in good 
faith, it would seem that the burden of showing good faith should be 
upon the directors or officers rather than requiring, as this statute does, 
the small stockholder to prove not only the breach but also a wilful 
intent and resulting personal benefit. 

4 Johnson v. Stoughton Wagon Co., 118 Wis. 438, 95 N.W. 394 (1903), in which the 
managing officer of the corporation did not discover that his secretary had been with- 
drawing corporate funds for several years and then permitted the secretary to remain in 
office for several months and misappropriate more funds, under the belief that he might 
reform and reduce his overdraft. The court found the managing officer guilty of negligence 
and liable to the corporation for the amount taken by the secretary. 

Corrdus v. Reynolds, 28 N.Y.S. 622 (1941), where it was held that when a legal question 
arose and the director failed to solicit advice of counsel it was evidence of negligence. 
See also North v. Ringling 187 Misc. 621, 63 N.Y.S. 2d 135 (1946). 

15 See Note, 8 Wis. L. Rev. 344 (1933) for cases. 

16 ‘There can be no doubt that if officers or directors do acts clearly beyond the powers 
whereby loss ensues to the corporation . . . they will be required to make good the loss 
out of their private estates.’’ The North Hudscn Building and Loan Ass'n v. Childs, 82 
Wis. 460, 475, 52 N.W. 600 (1892). 

17 Perhaps the high-water mark in holding directors and officers liable for conduct vio- 
lative of statutory policy was the recent case Abrams v. Allen, 297 N.Y. 52, 74 N.E. 2d 
305 (1947). A minority stockholder brought a derivative suit alleging that the directors 
moved a factory to a new location with resulting loss to the corporation, merely for the 
purpose of intimidating and punishing employees, and that such directors allowed one 
of their number to dominate the corporation's labor policy although they knew that he 
was motivated not by the welfare of the corporation, but by his antipathy toward labor. 
In holding that a good cause of action was stated the majority said: ‘‘Surely the reason- 
ableness of a director's judgment must be questioned where it results not only in the very 
injuries decried by the legislature, but also in substantial damage to the enterprise for 
whose purported benefit the program was initiated.” 
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Technically, under the Wisconsin statute, suits can still be main- 
tained in three situations: 

1. By a holder of over 5% of the stock outstanding. However, in 
widely held corporations the individual stockholder who holds 5% 
or more of the stock outstanding often has a voice in management and 
generally will not bring an action against the management of which 
he is a part. 

2. If the small stockholder with a meritorious claim is able to enlist 
the support of other small stockholders and thus satisfy the 5% re- 
quirement. In theory, this would seem to justify the limitation imposed 
by the statute since, it is argued, the small investor must show, at 
least to his fellow shareholders, that his claim has some merit before 
he will be allowed to bring the action.'* In practical effect, however, 
the trouble and expense of searching the books of the corporation for 
their names and, then, communicating with hundreds or thousands of 
other stockholders (who in general are characterized by a lack of 
interest and a lack of adequate information on corporate affairs)!® 
makes any such plan prohibitive.?° 

3. By a small stockholder if he can bring his action within the ex- 
ceptions allowed by the statute. This right is limited by the added 
burden of proof imposed by the statute upon the derivative suit which 
has always been a most difficult and expensive action. 

Apparently the effect of Section 180.13(3) will be to limit drastically, 
if not eliminate entirely, the stockholders’ derivative suit as a check 
upon corporate mismanagement. Though it is true that the derivative 
suit has been misused, it by no means follows that the only cure is the 
practical abolition of one of the few effective checks the stockholder 
has upon management.?! The limitation is even more difficult to justify 
in Wisconsin where, by the admission of the author of Section 180.13- 
(3), the ‘‘strike suit’’ has never been a real problem.”? Mr. Justice 
Black, in a recent opinion, referred to the importance of retaining 
the derivative suit:* 





18 This is the justification expressed by Governor Dewey in his message at the time he 
signed the New York “‘Security for Expenses’’ Law. 22 McKinney, Generar Corpora- 
TION Law § 61b, (Supp. 1947) at p. 70. 

19 Gordon, Business LeapersHip 1N THE Lance Corporation (Bookings Institute). 

20 The fallacy of this ‘‘joining forces’’ argument has been demonstrated in the courts of 
New York following the enactment of the “‘Security for Expenses’’ statute. See Hornstein, 
56 Yate L. J. 942 (1947). 

21 The stockholders’ derivative suit ** . . . is at present the only civil remedy that stock- 
holders have for a breach of fiduciary duty on the part of those entrusted with the manage- 
ment and direction of their corporation.’’ Bayer v. Beran, 49 N.Y.S. 2d 2, 4 (1944). 

22 See note 9, supra. 

23 Dissenting opinion of Black, J., in a case reversed for lack of federal jurisdiction. 
an v. (American) Lumbermen’s Mutual Casualty Co., 330 U.S. 518, 67 S.Ct. 828 

1947). 
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The whole trend of recent congressional legislation has been to 
protect corporate stock and security holders. . . . But this legisla- 
tion was not intended as a complete substitute for the antidote 
provided by stockholders’ suits for the dangers inherent in the 
modern development of frequent conflicts of interest between cor- 
porate owners and corporate managers. 


CONSTITUTIONAL CONSIDERATIONS 


Section 180.13(3), as well as the New York statute, is possibly sub- 
ject to impeachment under the tests of both the due process and equal 
protection clauses of the federal and the state constitutions.”® 





34 Constitutional: Shielcrawt v. Moffett, 49 N.Y. S. 2d 64, affirmed 268 App. Div. 352, 51 
N.Y.S. 2d 188, rev'd on other grounds 294 N.Y. 180, 61 N.E. 2d 435, 159 A.L.R. 971, motion 
denied 294 N.Y. 840, 62 N.E. 2d 392 (1944); Wolf v. Atkinson, 182 Misc. 675, 49 N.Y.S. 
2d 703 (1944); Mann v. Luke, N.Y.L.J., Nov. 10, 1944, p. 1244, col. 4 (N.Y. Sup.Ct.); 
Weinstein v. Behn, 68 N.Y.S. 2d 199 (1947); Baker v. Macfadden Publications, 270 App. 
Div. 440, 59 N.Y.S. 2d 841, appeal denied 270 ape. Div. 840 61 N.Y.S. 2d 911 (1946); 
Isensee v. Long Island Motion Picture Co., 184 Misc. 625, 54 N.Y.S. 2d 556 (1945) (not 
unconstitutional as class legislation). 

Unconstitutional: Citron v. Mangel Stores Corporation, 50 N.Y.S. 2d 216, aff'd 268 
App. Div. 905, 51 N.Y.S. 2d 754, appeal denied 268 App. Div. 978, 52 N.Y.S. 2d 579 (1944). 
See Zlinkoff, The American Investor and the Constitutionality of Section 61-B of the New York 
General Corporation Law, 54 Yaux L. J. 352 (1945) and Stockholders’ Derivative Suits in New 
Jersey—E ffect of Chapter 131, P.L. 1945 in 1 Rutosrs U. L. Rev. 117 (1947). 


25 U.S. Cons., AMEND. XIV, § 1 and Wis. Cons. Art. I, § 1, and Art. I, § 9. 

The due process and equal protection clauses are usually considered together, but, as 
pointed out by the former Chief Justice Taft, ‘‘the sphere of the protection they offer are 
not coterminious."’ Traux v. Corrigan, 257 U.S. 312, 331, 42 S.Ct. 124, 66 L.Ed. 254 (1921). 
The words ‘‘conformably to the laws”’ in Art. I., Section 9 of the Wisconsin Constitution 
have the same meaning as the phrase ‘‘due process of law’’ in the Federal Constitution. 
McCoy v. Kenosha County, 195 Wis. 273, 218 N.W. 348 (1928). It is well settled that a 
corporation is a ‘‘person’’ within the meaning of the due process clause of the 14th Amend- 
ment and the 5th Amendment of the Federal Constitution and within the meaning of 
Article I, Section 9 of the Wisconsin Constitution. Covington & L. Turn. Road Co. v. 
Sandford, 164 U.S. 578, 17 S.Ct. 198 (1896); Smyth v. Ames, 169 U.S. 466, 522, 526, 18 
S.Ct. 418 (1898); Kentucky Finance Corp. v. Paramount Auto Exch. Corp., 262 U.S. 
544, 550, 43 S.Ct. 636 (1923); Pierce v. Society of The Sisters, 268 U.S. 510, 535, 45 S.Ct. 
571 (1925); Power Mfg. Co. v. Saunders, 274 U.S. 490, 496-497, 47 S.Ct. 678 (1927); Frost 
v. Railroad Commission, 271 U.S. 583, 46 S.Ct. 605 (1928); Grosjean v. American Press 
Co., 297 U.S. 233, 244, 56 S.Ct. 444 (1936); Liggett (Louis K.) Co. v. Baldridge, 278 U.S. 
105, 49 S.Ct. 57 (1928); Union P. Ry. Co. v. United States (Sinking Fund Cases) 99 U.S. 
700, 719 (1879); Home Insurance Co. of N.Y. v. Morse, 87 U.S. 445, 20 Wall. 445, 22 L.Ed. 
365 (1874), reversing Morse v. Home Insurance Co. of N.Y. City, 30 Wis. 496, 11 Am. Rep. 
580 (1872). That a corporation is a ‘‘person’’ within the meaning of the equal protection 
clause of the 14th Amendment and within the meaning of Article I, Section 1 of the Wis- 
consin Constitution is equally well settled. Smyth v. Ames, 169 U.S. 466, 522, 18 S.Ct. 
418 (1898); Santa Clara County v. Southern P. R. Co., 118 U.S. 394, 396, 6 S.Ct. 1132 
(1886); Pembina Consol. Silver Min. & Mill. Co. v. Pennsylvania, 125 U.S. 181, 8 S.Ct. 
737 (1888); Charlotte, C. & A. R. Co. v. Gibbes, 142 U.S. 386, 391, 12 S.Ct. 255 (1892); 
Covington & L. Turn. Road Co. v. Sandford, 164 U.S. 578, 17 S.Ct. 198 (1896); Gulf. C. 
& S. F. R. Co. v. Ellis, 165 U.S. 150, 154, 17 S.Ct. 255 (1897); Crescent Cotton Oil Co. v. 
Mississippi, 257 U.S. 129, 42 S.Ct. 42 (1921); Kentucky Finance Corp. v. Paramount Auto 
Exch. Corp., 262 U.S. 544, 550, 43 S.Ct. 636, 67 L.Ed. 1112 (1923), reversing Kentucky 
Finance Corp. v. Allen, 171 Wis. 586, 178 N.W. 9 (1920); Power Manufacturing Co. v. 
Saunders, 274 U.S. 490, 496-497, 47 S.Ct. 678 (1927); Frost v. Railroad Commission, 271 
U.S. 583, 599, 46 S.Ct. 605 (1926); Liggett (Lewis K.) Co. v. Baldridge, 278 U.S. 105, 49 
S.Ct. 57 (1928); Kiley v. Chicago, M.St. P. Ry. Co., 138 Wis. 215, 119 N. W. 309, 120 N.W. 
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Due Process. The state has the reserved right to amend corporate chart- 
ers,*® but it is clear that this reserved right can not be exercised to take 
a corporation's property without due process of law.?? It is a depriva- 
tion of property when the state withdraws means of enforcement of a 
property right.** This is the precise, practical effect of the Wisconsin 
statute in regard to large corporations where shareholdings are widely 
distributed. 

A Wisconsin corporation, as well as a natural citizen,?® is entitled to 
a ‘certain remedy for all injuries or wrongs and to obtain justice freely, 
completely and without denial.’’*° Any state law forbidding all redress 
for injury to property by actions at law would be clearly a deprivation 
of property without due process.*! It is settled that the legislature may 
change forms of action or modes of remedy at its discretion, provided 
adequate means of enforcing the right remain.*® However, a law which 
burdens the remedy provided by the legislature with such restrictions 
as to make it ineffectual would be held invalid.** As stated by Mr. Jus- 
tice Brandeis :*4 





756; Northwestern Mutual Life Insurance Co. v. State, 163 Wis. 484, 155 N.W. 609, 
aff'd 247 U.S. 132, 38 S.Ct. 444, 62 L.Ed. 1025 (1918). 

%6 Wis. Const., Art. XI, § 1. 

37 cin Light and Power v. Superior, 263 U.S. 125, 44 S.Ct. 82 (1923); Chicago, M. 
& St. P. Ry. Co. v. Wisconsin, 238 U.S. 491, 35 S.Ct. 869 (1915); Stearns v. Minnesota, 
179 U.S. 223, 259, 21 S.Ct. 73 (1900). 

28 Brinkerhoff-Faris Trust and Savings Co. v. Hill, 281 U.S. 673, 682, 50 S.Ct. 451, 
74 L.Ed. 1107 (1930). 

The stockholder, through the derivative suit, is, in fact, the only party able to enforce 
the corporation's cause of action against officers and directors. This secondary cause of 
action of the stockholder on behalf of the corporation is: ‘‘part of its (the corporation's) 
rights, ag yd and assets, in which a stockholder has this indivisible interest, trans- 
ferable by the transfer of his certificates."” The stockholder's right to bring a derivative 
action is not based on any personal relationship between himself and the corporation, but, 
instead, is based on ‘‘his character as a stockholder.’’ Pollitz v. Gould, C. A. N.Y., 94 
N.E. 1088, 1089 (1911). 

29 Home Insurance Co. v. Morse, 87 U.S. 455, 20 Wall. 445, 22 L.Ed. 365 (1874) reversing 
Morse v. Home Insurance Co. of N.Y. City, 30 Wis. 496, 11 Am. Rep. 580 (1872). 

If Section 180.13(3) were to read, merely, that ‘‘No stockholder’s derivative action 
against one or more directors or officers of a corporation of this state shall be maintained 
by the holder or holders of less than 5% of the outstanding stock of any class,"’ there 
would be serious questions as to its validity. 

30 Durkee v. City of Janesville, 28 Wis. 464, 9 Am. Rep. 500 (1871). 

31 Poindexter v. Greenhow, 114 U.S. 270,303, 5 S.Ct. 903 (1885). In Whittaker v. City 
of Janesville, 33 Wis. 76 (1873) it was held that a statute which deprives a —e of 
of any remedy by injunction to restrain sale of land for taxes, or by action to set aside taxes, 
in a case where the same were inherently unjust or inequitable would be void, as con- 
travening Sec. 9, Art. I. of the Wisconsin Constitution. See a/so Janesville v. Carpenter, 
77 Wis. 288, 301, 46 N.W. 128 (1890); Diana S. Club v. Lamoreux, 114 Wis. 44, 89 N.W. 
880 (1902); Anderton v. Milwaukee, 82 Wis. 278, 52 N.W. 95 (1892). 

* Terry v. Anderson, 95 U.S. 628, 633 (1877). 

33 Oatman v. Bond, 15 Wis. 22, 28 (1862). 

* Brinkerhoff-Faris Trust and Savings Co. v. Hill, 281 U.S. 673, 682, 50 S.Ct. 451, 74 
L.Ed. 1107 (1930). See also Gibbs. v. Zimmerman, 290 U.S. 326, 332, 54 S.Ct. 140 (1933) 
and New York Central R.R. v. White, 243 U.S. 188, 201, 37 S.Ct. 247 (1917). 
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Whether acting through the judiciary or through its legislature, 

a state may not deprive a person of all existing remedies for the 

enforcement of a right, which the State has no power to destroy, 

unless there is, or was afforded to him some real opportunity to 
protect it. 

The paramount consideration seems to be whether or not Section 
180.13(3) leaves, unimpaired, an adequate means of enforcing the 
corporation's right and whether or not the remedy which remains under 
the statute is so burdened as to be ineffectual. This, in turn, depends 
upon the reality of the opportunity afforded the stockholder to enforce 
the corporate right. By its financial burdens, it would seem that this 
statute will effectively deny to a great number of stockholders their 
right to be heard and to protect their own property interest (and those 
of the corporation) in the courts of Wisconsin. The Supreme Court of 
Wisconsin, referring to Article I, Section 9 of the Wisconsin Constitu- 
tion has said :*® 

This is a basic and valuable guaranty that the courts of the state 

shall be open to all persons who in good faith and upon probable 

cause believe they have suffered wrong. 


While it is clear that the legislative power permits elimination of 
groundless suits, Section 180.13(3) does not purport to bar only those 
actions prosecuted in bad faith. The question of ‘‘good faith and prob- 
able cause’’ is presumed by the statute to be in direct proportion to the 
size of the investor's financial interest in the corporation. This size of 
the investor's interest, in fact, effectively prescribes the basis for ad- 
mission to the courts. As was stated in regard to the New York stat- 
ute,** the stockholders’ access to the courts cannot be made ‘‘dependent 





35 Will of Keenan, 188 Wis. 163, 205 N.W. 1001 (1925). See also Manitowoc v. Manito- 
woc & N. T. Co. 145 Wis. 13, 129 N.W. 925 (1911). 


36 Shielcrawt v. Moffett, 49 N.Y.S. 2d 64, 72 (1944). 

In Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 56 S.Ct. 466, 570, 80 L.Ed. 
688 (1935) it was said: ‘While their stockholdings are small, they have a real interest, 
and there is no question that the suit was brought in good faith. If otherwise entitled, 
they should ane be denied the relief which would be accorded to one who owned more 
shares.’’ In reference to the Ashwander case, the New York court, in the Shielcrawt case, 
supra, 72 commented: “As in other cases, good faith was deemed more important and 
material than number or amount and the merits of the particular suit was the trans- 
cendent issue.”’ 

“There are many devious stratagems for denying a litigant his day in court. One cir- 
cuitous but no less effective way to destroy a right is to make its enforcement burden- 
some. It would be denying the obvious to deny that the dire effect of the (N.Y.) statute— 
if not the deliberate purpose of it—is to bar many stockholders’ actions by making them 
excessively costly a difficult.’’ Shielcrawt v. Moffett, supra, p. 73. 

“‘One of the prime virtues of this juristic power was that it could be invoked by the small 
as well as the large. No particular number of shares was prerequisite to admittance to 
equity. It was immaterial whether the minority stockholder who asserted a cause of action 
for a wrong done to the corporation had a large or small interest.'’ Everett v. Phillips, 
288 N.Y. 227, 233, 43 N.E. 2d 18, 20 (1942). See also Chicago & Northwestern Ry. v. Ney- 
Schneider Fowler Co., 260 U.S. 35, 43 S.Ct. 55 (1922); Missouri Pacific Ry. Co. v. Tucker, 
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on the magnitude of his till.’ Such criterion, effectively withdrawing 
the right of enforcement of corporate causes of action in widely held 
corporations, seems clearly to run afoul of the due process principle. 
The ultimate questions seem to be: May the legislature do indirectly, 
by placing burdens on small stockholders, what it cannot do directly? 
May the legislature effectively close the doors of the state courts to 
certain corporations and their shareholders when a derivative suit is 
sought, irrespective in fact of good faith and probable cause? Judge 
Koch's opinion in regard to the New York statute*’ seems to have 
general application in attempting to answer these questions in respect 
to the Wisconsin Amendment: 
The remedy remaining if application is made under the statute and 
granted is or could be practically prohibitive and, therefore, no 
remedy . . . the increase in liability for costs and expenses in an un- 
limited amount that might well be prohibitive and the denial of 
the right to be heard unless security therefore is furnished in ad- 
vance is a deprivation of property without due process which the 
fundamental law of the land forbids. 


Equal Protection. Though the equal protection principle forbids arbi- 
trary classification,** legislatures are given a wide range of discretion 
in the selection of classes.*® The legislature is presumed to have acted 
within constitutional limits and if there is doubt, the expressed will 
of the legislature should be sustained.*® Where, however, the classifica- 





230 U.S. 340, 33 S.Ct. 961 (1912); Ex parte Young, 209 U.S. 123, 28 S.Ct. 441 (1907); 
Wadley Southern Ry. v. Georgia, 235 U.S. 651, 35 S.Ct. 214 (1915); Southwestern Tel. 
Co. v. Danaher, 238 U.S. 482, 35 S.Ct. 886 (1915); Oklahoma Operating Co. v. Love, 252 
U.S. 331, 40 S.Ct. 332 (1920); Cotting v. Kansas City Stockyards Co., 183 U.S. 79, 22 
S.Ct. 30 (1901). 

In the case of State ex rel. Sanderson v. Mann, 76 Wis. 469, 480, 45 N.W. 526 (1890) 
it was held that a statute which required, as a condition precedent to probate proceed- 
ings, the payment to the county treasurer of specified sums, arbitrarily prescribed with 
reference to the value of the particular estate, was void. 

87 Citron v. Mangel Stores Corp., 50 N.Y.S. 2d 416, 419 (1944). 

38 In the case of Barbier v. Connolly, 257 U.S. 312, 331-333, 42 S.Ct. 124 (1921), Mr. 
Justice Field stated: ‘The Fourteenth Amendment . . . undoubtedly intended . . . that 
equal protection and security should be given to all under like circumstances in the en- 
joyment of their personal and civil rights . . . that they should have like access to the 
courts of the country for the protection of their persons and property, the prevention and 
redress of wrongs, and the enforcement of contracts..." 

In Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 456 (1907) it was stated: ‘Over eleven 
thousand millions of dollars, it is estimated, are invested in railroad property, owned by 
many thousands of people, who are scattered over the whole country, from ocean to ocean, 
and they are entitled to equal protection from the legislature and from the courts with 
the owners of all other kinds of property—no more, no less. The Courts having jurisdic- 
tion, Federal or State, should, at all times, be opened to them as well as others, for the 
purpose of protecting their property."’ 

39 Magoun v. Illinois Trust and Savings Bank, 170 U.S. 283, 18 S.Ct. 594,598, 42 L.Ed. 
1037 (1898); Barrett v. Indiana, 229 U.S. 26, 33 S.Ct. 692 (1913). 

‘© Atchison, Topeka & Santa Fe. RR Co. v. Mathews, 174 U.S. 96, 103, 19 S.Ct. 609, 612, 
43 L.Ed. 909 (1899); Munn v. Illinois, 94 U.S. 113, 123, 24 L.Ed. 77 (1876); N.Y. Rapid 
Transit Corp. v. City of New York, 303 U.S. 573, 58 S.Ct. 721, 83 L.Ed. 1024 (1938); 
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tion employed has no reasonable relationship to the end which is 
within the legislative power, the statute violates the constitutional 
guaranty of equal protection.*! As stated by Mr. Justice Brandeis: 


. . Classification must rest upon a difference which is real, as 
distinguished from one which is seeming, specious, or fanciful, so 
that all actually situated similarly will be treated alike; that the 
object of the classification must be the accomplishment of a purpose 
or the promotion of a policy, which is within the permissible func- 
tions of the State; ns that the difference must bear a relation to 
the object of the legislation which is substantial, as distinguished 
from one which is speculative, remote or negligible. 





Lindsley v. National Carbonic Gas Co., 220 U.S. 61, 78, 31 S.Ct. 337, 55 L.Ed. 369, Ann. 
Cas. 1912-C, 160 (1911); Plessy v. Ferguson, 163 U.S. 537, 550, 16 S.Ct. 1138, 41 L.Ed. 
256 (1896); Grant v. Oklahoma City, 289 U.S. 98, 53 S.Ct. 430, 87 L.Ed. 1058 (1933). 


‘1 In the case of Colgate v. Harvey, 286 U.S. 404, 423, 56 S.Ct. 252, 80 L.Ed. 299, 307, 
102 A.L.R. 54 it was said: ** . . . the power of the state to classify for p of taxation 
is of wide range and flexibility . . . Louisville Gas Co. v. Coleman, 277 U.S. 32, 37. But the 
classification ‘must be reasonable, not arbitrary, and must rest upon some ground of 
difference having a fair and substantial relation to the object of the legislation, so that all 
persons similarly circumstanced shall be treated alike.’ Royster Guane Co. v. Virginia, 
253 U.S. 412, 415; Air-Way Corp. v. Day, 266 U.S. 71, 85; iaiedage v. Wisconsin, 270 
U.S. 230,240. The classification in order to avoid the constitutional prohibition, must be 
founded upon pertinent and real differences, as distinguished from irrelevant and artificial 
ones. The test to be applied in such cases as the present one is—does the statute arbitrarily 
and without genuine reason im a burden upon one group of taxpayers from which it 
exempts another group, both of them occupying substantially the same relation toward 
the subject matter of the legislation? ‘Mere difference is not enough . . . ' Louisville 
Gas Co. v. Coleman, supra, Frost v. Corporation Commission, 278 US. 515, 522.”" 

In Kentucky Finance ation v. Paramount Auto Exch. Corp., 262 U.S. 554, 551, 
43 S.Ct. 636, 67 L.Ed. 1112 it was stated that a ‘‘Corporation is a ‘person’ within the due 
process clause and equal protection clause of the constitution . . . (but). . . we think 
there is no tenable ground for regarding it (the corporation) as any less entitled to the 
equal protection of the laws in that State than an individual would have been in the same 
circumstances."’ 

Speaking, in Borden’s Farm Product Co. v. Baldwin, 293 U.S. 194, 209-10, 55 S.Ct. 187 
(1934), former Chief Justice Hughes said: ‘‘The principle that the state has a broad dis- 
cretion in classification, in the exercise of its power of regulation, is constantly recognized 
by this Court. Still, the statute may show on its face that the classification is arbitrary . . . 
or that may appear by facts admitted or proved.”’ 

In Phillips v. Wisconsin Cent. Ry. Co., 113 N.W. 456 (1907), the Wisconsin Supreme 
Court states: ‘‘Classification in order to be valid, must be reasonable. It cannot be arbitrary 
selection. Gulf, C. & S. F. Ry. Co. v. Ellis, 165 U.S. 150, 17 S.Ct. 255; State ¢x rel. Sander- 
son v. Mann, 76 Wis. 469, 45 N.W. 526, 46 N.W. 51; Black v. State, 113 Wis. 205, 218, 89 
N.W. 522; State ex rel. Risch v. Trustees, 121 Wis. 44, 54, 98 N.W. 954; State v. Whitcome, 
122 Wis. 110, 99 N.W. 468; Janesville v. Carpenter, 77 Wis. 288, 46 N.W. 128; Anderton v. 
Milwaukee, 82 Wis. 279, 52 N.W. 95... . “The true practical limitation of the legisla- 
tive power to classify is that the classification shall be upon some apparent natural reason 
—some reason suggested by necessity, by such a difference in the situation and circum- 
stances of the subjects placed in different classes as suggests the necessity or propriety of 

different legislation with respect to them.’ Nichols v. Walter, 37 Minn. 269, 33N.W. 800."" 
See also Borgnis v. Falk Co., 147 Wis. 327, 133 N.W. 209, 37 L.R.A. CNS) 489 (1911); 
In re Christoph, 205 Wis. 418, 237 N.W. 134, 37 L.R.A. (NS) 489 (1931); Kiley v. Chicago, 
M. & St. P. Ry. Co., 138 Wis. 215, 119 N.W. 309, 120 N.W. 756 (1909); Weco Products 
Co. v. Reed Drng Co., 225 Wis. 474, 274 N.W. 426 (1937). 


*2 Quaker City Cab Co. v. Pennsylvania, 277 U.S. 389, 403, 406, 48 S.Ct. 553 (1928). 
See also Frost v. Corporation Comm., 278 U.S. 515, 522-3, 49 S.Ct. 235 (1929); Louisville 
Gas & Elec. Co. v. Coleman, 277 U.S. 32, 37, 48 S.Ct. 423 (1928). 
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Equal protection includes equal accessibility to the courts for the 
prevention or redress of wrongs in the enforcement of rights.** The 
legislative power to grant or withhold equitable relief must be exercised 
sO as not to grant equitable relief to one and to deny it to another under 
like circumstances.** A statute which grants one class of persons rights 
or privileges denied to another, under the same or substantially similar 
conditions, is arbitrary and denies equal protection.** 

Section 180.13(3) appears to be arbitrary in several aspects: 

(a) Arbitrary as to stockholders of the same corporation. While the particu- 
lar stockholder bringing the derivative action is acting on behalf of 
all the stockholders and not merely to obtain a personal recovery,“ 
his right to bring the action is conditioned on the amount of stock own- 
ed. The statutory classification is apparantly based on the theory that 
the requirement of 5% ownership of the outstanding stock will insure 
good faith on the part of the stockholder bringing the action against 
the corporate officers—rather than a bad faith legal proceeding with 
hope for a private settlement. It seems unreal to rigidly assume a fac- 
tual relationship of ‘‘bad faith’’ on the part of a stockholder who owns 
4% of the stock of a given corporation and the “‘good faith’’ of a stock- 
holder who owns 5% of the stock of the same corporation. While there 
may be some basis for considering that the extent of holdings may have 
some bearing on the “‘good faith’’ of a prospective plaintiff, it seems 





48 Minneapolis & St. P. Ry. Co. v. Beckwith, 129 U.S. 26, 28-29, 9 S.Ct. 207, 32 L.Ed. 
583 (1889). See also Pauly v. Keebler, 175 Wis. 428, 185 N.W. 554 (1921). 


“ Truax v. Corrigan, 257 U.S. 312, 42 S.Ct. 124 (1921). 


5 In re Christoph, 205 Wis. 418, 237 N.W. 134 (1931). 

Where a more burdensome remedy was furnished to the original owner of property for 
the recovery of his lands, illegally taken by tax proceedings, than is provided by the gener- 
al law for all other original owners, has been held to violate the equal protection provi- 
sions. State ex rel. Owen v. Donald, 160 Wis. 21, 151 N.W. 331 (1915). 

The Wisconsin Supreme Court, in the case of State ex rel. Hopkins Co. v. Mayor and 
Common Council of the City of Watertown, 226 Wis. 215, 276 N.W. 311 (1937), has ex- 
pressed the following guides for testing legislative classification in the state's exercise of 
the police power: 

(1) All classifications must be based on substantial distinctions which make one class 

really different from another. 

(2) The classification adopted must be germane to the purpose of the law. 

(3) The classification must not be based upon existing circumstances only . . . It must 

not be so constituted as to preclude addition to the members included within the class. 

(4) That the characteristic of each class should be so far different from those of other 

classes as to reasonably suggest at least the propriety, having regard to the public 

good, of substantially different legislation. 
See also =e v. City of So. Milwaukee, 218 Wis. 395, 261 N.W. 235 (1935); State v. 
Beldon, 193 Wis. 145, 211 N.W. 916, 57 A.L.R. 1218 (1927) rehearing denied 193 Wis. 506, 


214 N.W. 460, cert. denied, Henry v. Wadhams Oil Co., 296 U.S. 625, 56S.Ct. 148, 80 L.Ed. 
444 (1935); City of Juneau v. Badger Co-op Oil Co., 227 Wis. 620, 279 N.W. 666 (1938); 
State v. RR Commission of Wisconsin, 174 Wis. 458, 183 N.W. 687 (1921). 


“© See FLETCHER, CYC. OF CORPORATIONS (Perm. Ed.) §§ 5946, 5948. 
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that the inferences to be drawn are, at best, ambiguous.‘? A man’s 
financial situation is not necessarily an indication of the honesty of 
his motives. 

(b) Arbitrary as to stockholders of different corporations. Under the statute, 
the holder of stock in a relatively small corporation can bring his 
suit and protect his interests and those of the corporation while still 
having only a modest sum invested. The stockholder in the larger 
corporation, on the other hand, may have a substantially greater 
financial investment and still be unable to bring his derivative action. 
For example, the individual shareholder in the Chain Belt Company 
who owns stock to the total market value of $630,000.00 is subject 
to the disabilities of Section 180.13(3), while the shareholder in 
the LeRoi Company who owns stock to the total market value of 
$132,000.00 is accredited, by the statute, with ‘‘good faith’’ in bring- 
ing his suit and suffers no burdens. Reference to the tables previously 
set out in this article will indicate the extent of these discrepancies. 
In the corporations whose stock is very widely held, discrepancy be- 
comes absolute prohibition and, practically speaking, no derivative 
actions can be brought at all. 

(c¢) Arbitrary as to stockholders and management of the same corporation. 
It is possible to base classification and different treatment on a theory 
that ‘‘corporate officers are corporate officers’’ and ‘‘stockholders 
are stockholders,’’ but, in spite of the difference in name, it would 
seem necessary to place the two groups on an equal footing when it 
comes to protecting the interests of the corporate entity.‘* The corpora- 
tion is to be protected from a looting of its funds—whether it be by 
unconscionable corporate shareholders*® or by unconscionable corpo- 





47 ‘Absolutely speaking, the more money, the less virtue; for money comes between a 
man and his objects, and obtains them for him; and it was certainly no great virtue to 
obtain it. It puts to rest many questions which he would otherwise be taxed to answer; 
while the ouky new question which it puts is the hard but superfluous one, how to spend 
it. Thus his moral ground is taken from under his feet.’’ Crvit Disopgeprence by Henry 
David Thoreau. 


48 In a discussion of another aspect of this problem of coming to grips with reality in 
the field of corporation law, Adolf A. Berle, Jr. has pointed out that: ‘“The divergence 
between corporate theory and the underlying economic facts has occasioned a variety of 
problems (dealt with ad hoc by the courts) in which the theory of ‘artificial personality’ 
simply did not work, and has consequently been extended, disregarded, sometimes but- 
tressed by further fiction, at others, manipulated to get a convenient result.’’ In urging 
a new principle of law, rather than a series of specific rules of law, Berle suggests that 
while corporation papers, etc., are, prima facie, an indication of the character of an enter- 
prise, ‘‘ . . . it is always open to inquiry whether the enterprise-fact corresponds to the 
corporate-facts. If it does not, the court may, on cause shown, insist upon dealing with the 
actuality of the enterprise-fact and may impose the remedy which corresponds to the fact.”” 
47 Cot. L. Rev. 343, 353 (1947). 

49 It has been stated in this respect, regarding the New York statute, that: “‘ . . . it is 
the plaintiff stockholder himself who is threatening to cause loss to the corporation. Thus, 
it would appear that the statute does not violate the equal protection clause. Classifica- 






nner: 
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rate officers. Aside from an extreme degree of governmental supervision, 
the only real protection that exists to represent the interests of the cor- 
poration are the stockholders and the officers and directors themselves. 
The two groups provide the natural, working check upon each other's 
sometimes adverse interests. In the normal situations, by providing 
mutual checks, the opposing interests will strike a balance. In the 
critical situations, one group, by inequitable or unlawful means, may 
seek to throttle the interests of the other and a point may be reached 
where it is necessary for the opposing parties to have recourse to law 
to settle the dispute. To keep either faction within the boundaries of 
the law and to protect the corporate entity, it seems necessary to allow 
both equal access to the courts. If there is any factual inequality in the 
situation, as between small shareholding-owners and director-man- 
agers, it exists greatly in favor of management.®° Section 180.13(3) 





tion is a matter within the legislative discretion and will not be disturbed regardless of 
inequality of operation, unless palpably arbitrary or without substantial relation to the 
object sought to be achieved. Nor will the fact that the classification does not take care 
of all possibilities, e.g., that a large stockholder may institute an unmeritorious action, 
nor the fact that the classification is not dependent on scientific or marked difference in 
the persons so classified, invalidate the classification as long as it bears a substantial 
relation to the object of the statute."’ Stockbolder's Derivative Suits In New Jersey—E ffect 
of Chapter 131, P.L. 1945, 1 Rutorrs U. L. Rev. 117, 122 (1947). 

50 One of the most significant facts of modern corporate shareholdings is the wide- 
spread diffusion of shares. See Gardiner C. Means, The Diffusion of Stock Ownership in the 

nited States, 44 Q. Journat or Economics 561 and The Separation of Ownership and Control 
in American Industry, 46 Q. JourNat or Economics 68. In 1937 there were 8 to 9 million 
stockholders in the United States. It is estimated that the 200 largest non-financial cor- 
porations had, in that year, about 3 million stockholders, representing a total of approxi- 
mately 8.5 million separate holdings. The great bulk of stockholders owned relativel 
small blocks of stock. In the 200 largest corporations of 1937, 7 million individual hold- 
ings of common stock were distributed to such an extent that 88% of the holdings were 
of 100 shares or less. Of the total value of the common stocks of the leading United States 
corporations in 1937, over half was represented in individual stockholdings of less than 
1%. On the other hand it has been estimated that less than 1% of the total number of 
stockholders accounted for 50% of all dividends received by individuals. Robert Aaron 
Gordon, Business Leapgrsnip 1n THE Larce Corporation (The Brookings Institution, 
Washington, D.C. 1945), pp. 156-159; see also, Temporary National Economic Com- 
mittee, Disrr1suTION OF OWNERSHIP IN THE 200 Larczest NonFINANCIAL CoRPORATIONS, 
Temporary National Economic Committee, Monograph No. 29 and Survey or SHars- 
HOLDERS IN 1,710 Corporations Listep on a Nationat Securities Excnance, Mono- 
gtaph No. 30. And see National Resources Planning Committee, Taz Structure OF THE 
American Economy (1939) and Adoph A. Berle and Gardiner C. Means, Taz Mopern 
CorporaTION AND Private Property (1932). As pointed out by Gordon, op. cit., at page 
157: ‘We have, therefore, a dual picture oagpees the distribution of corporate ownership. 
On the one hand, there is the great mass of small stockholders, each owning but a minute 
fraction of any one company’s stock. At the other extreme, we find a substantial fraction 
of corporate ownership concentrated in the hands of relatively small groups of large 
stockholders. In discussions of the separation of ownership and control, it is the im- 

tence of the small stockholder that is usually emphasized. In studies of the concen- 
tration of economic power, on the other hand, much is made of the wealth and influence 
of the large stockholder.” 

It is quite evident that the small stockholder ‘‘plays no significant role in the active 
leadership of the large corporation."’ Gordon, op. cit., p. 160. Berle and Means in Tur 
Mopgrn CorporaTIOn AND Private Property comment: ‘“The stockholder is therefore 
left as a matter of law with little more than the loose expectation that a group of men, 
under a nominal duty to run the enterprise for his benefit and that of others, like him, will 
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operates, it seems, not to insure equality, but rather to increase the 
existing lack of equality in the typical corporate relationship.®! As 
has been stated in reference to the New York statute,® it seems that 
the Wisconsin Amendment ‘‘sets up a classification having no reason- 
able relation to the evil to be cured and therefore runs afoul of the 
equal protection clause."’ 

Substantive versus Procedural Law. It is beyond the scope of this article 
to attempt a detailed discussion of the substantive and procedural im- 
plications of Section 180.13(3). The very nature and definition of the 
two concepts are in serious doubt.®* The federal courts have already 
held the New York statute procedural in nature and not binding on 
the federal courts.54 Clearly the scope of the Wisconsin statute will be 





actually observe this obligation. In almost no particular is he in a position to demand 
that they wili do or refrain from doing any given thing. Only in extreme cases will their 
judgment as to what is or is not to his interest be interfered with."’ The extent of diffusion 
of corporate ownership is undoubtedly the principal reason for the ineffectual status of 
the small stockholder. Lack of interest and lack of digestible information on the part of 
the stockholder also contribute to this result. The practice of granting voting power to 
only certain stock issues further circumscribes the stockholders’ influence in corporate 
affairs. Coupled with this is the fact that there is an increasingly narrow range of matters 
on which a vote of the stockholders is necessary. Gordon, op. cét., pp. 161-163. Coop- 
eration with other stockholders and the institution of legal proceedings are generally of 
little help to the small stockholders who wishes to assert his rights. As pointed out by 
Berle and Means, op. cif., p. 279: *“The only example of a similar subjection of the eco- 
nomic interests of the individual to those of a group which appears to the writers as 
being at all comparable, is that contained in the communist system.”’ 


51 If the classification of the Wisconsin statute is to be sustained at all under the equal 
protection — there is no reason why 5% should remain the dividing line between 
the meritorious shareholder and the bad faith shareholder who seeks to initiate derivate 
suits. It is natural to assume that corporate management will further pursue its advant- 
ages and seek to increase the statutory requirements to 10% and so on. Degrees and per- 
centages are not, however, controlling. As pointed out by the Wisconsin Supreme Court 
in the case of the Wisconsin Association of Master Barbers v. Weigle, 167 Wis. 569, 576- 
577, 168 N.W. 383 (1918): “Although the departue in this case is followed by comparative- 
ly slight inequalities, the character of these inequalities, however, is not affected by their 
size as measured in dollars and cents. Equality before the law is one of the fundamental 
ay ae upon which our institutions rest, and like the virtue of a woman it must be 

eld sacredly inviolate or it does not exist.”’ 

In Gulf, C. & S.F. Ry. Co. v. Ellis, 165 U.S. 150, 17 S.Ct. 255, 41 L.Ed. 66 (1897) Justice 
Brewer stated: ‘“The matter of amount does not determine the question of right and the 
party who has a legal right may insist upon it, if only a shilling be involved. As well 
said by Mr. Justice Bradley in Boyd v. U.S., 116 U.S. 616, 634, 6 S.Ct. 524, 535: ‘Illigiti- 
mate and unconstitutional practices get their first footing in that way, namely, by silent 
approaches and —_ deviations from legal modes of procedure’ . . . Unless the legislature 
may arbitrarily select one corporation or one class of corporations, one individual or one 
class of individuals, and visit a penalty upon them which is not imposed upon others 
guilty of like delinquency, this statute cannot be sustained.”’ 


52 Citron v. Mangel Stores Corp., 50 N.Y.S. 2d 416, 420 (1944). 
3 Se¢ FED. RULES OF CIV. PROC. (Rev. ed. 1947), pp. 52-56. 


54 Boyd v. Bell, 64 F. Supp. 22 (1945); Craftsman Finance and Mortgage v. Brown, 64 
F. Supp. 168 (1945). See a/so 14 Forpuam L. Rev. 229 (1945). 

The equal protection clause of the constitution does not exact uniformity of procedure. 
oy poh ‘ Merchants Insurance Co. v. Dobney, 189 U.S. 301, 23 S.Ct. 565, 47 L. Ed. 
821 (1903). 
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materially reduced if its provisions can be circumvented through the 
diversity of citizenship device. Under the test set forth by Mr. Justice 
Frankfurter in the Guaranty Trust Company of New York v. York case, 
it would seem that the Wisconsin statute should be considered substan- 
tive in nature rather than merely procedural. Whatever the ultimate 
resolution of this highly technical and somewhat theoretical problem, 
it is not clear that a choice of either label, as applied to the Wisconsin 
statute, will necessarily effect its constitutionality. As stated by Mr. 
Justice Frankfurter in the Angel v. Bullington case:5® 
The power of a state to determine the limits of the jurisdiction of 
its courts and the character of the controversies which shall be 
heard in them is, of course, subject to the restrictions imposed by 
the Federal Constitution . . . . The Contract Clause, U.S. Const. 
Art. I, § 10, the Full Faith and Credit Clause, U.S. Const., Art. 4, 
§ 1, the Privileges or Immunities Clause, U.S. Const., Art. 4 § 2, 
all fetter the freedom of a state to deny access to its courts howso- 
ever much it may regard such withdrawal of jurisdiction ‘‘the 
adjective law of the state,"’ or the exercise of its right to ‘‘regulate 
the practice and procedure of its courts.”” 


CoNcLUSION 


Although it is not claimed that any substantial number of corpora- 
tion officers and directors are inclined to abuse their trust, the increas- 
ing separation of the ownership from the managerial function®’ makes 
some control over the latter necessary.** The trend of federal legislation 
has been in this direction. But, as pointed out by Mr. Justice Black,*® 
the federal legislation was intended to supplement, not replace, the 
role of the stockholders’ derivative suit. Since the Wisconsin amend- 
ment drastically limits this right of the stockholder to question the 
conduct of management, its soundness is doubtful upon grounds of 
policy as well as constitutionality. 

The problem is not an easy one. Legislation drastically limiting the 
right of the stockholder to enforce corporate claims against officers 
and directors is not a desirable solution. As with any case of a misuse 





55 326 U.S. 99, 65 S.Ct. 1464 (1945). At page 1470, Justice Frankfurter states that a 
statute is binding upon the Federal Courts if it would: **. . . significantly effect the result of 
a litigation for a Federal Court to disregard a law of a state that would be controlling in an 
action upon the same claim by the same parties in a state court . . . The nub of the policy 
that underlies Erie R. R. v. Tompkins is that for the same transaction the accident ae suit 


by a non-resident litigant in a Federal Court instead of a State Court a block away, should 
not lead to a substantially different result.”’ 

56 330 U.S. 183,188, 67 S.Ct. 657, 660 (1946). 

57 Berle and Means, Taz Mopern CorporaTION AND PrivaTE Property (1932), Book I, 
Chap. VI. 

58 See House, 20 N.Y.U.L.R. 377 (1945). 

59 330 U.S. 518, 67 S.Ct. 828 (1947). 
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of the judicial process, an effective cure for the vexatious derivative 
suit must, to a great extent, depend upon the court itself. It is part 
of the judicial function to separate the valid from the ill-founded 
claim.®° Part of the difficulty in Wisconsin lies in the court’s lack of 
control over the derivative suit (or any suit) while it is pending. It 
is suggested that legislation requiring the stockholder to file his 
complaint with the court and requiring any private settlement re- 
ceived by the stockholder to be held in trust for the benefit of the cor- 
poration®! would help limit both the opportunity for and the financial 
incentive behind the ‘‘shake-down”’ suit, without, at the same time, 
barring the meritorious claim. 
Frank J. REMINGTON 


Grorce J. KugHNi 


UTILITY STRIKES AND THE PUBLIC INTEREST 


I. Tue Pustic’s PropLem 


During the past decade and during 1947 in particular, the American 
public has become increasingly concerned about strikes in occupations 
where work stoppages jeopardize the normal producing and consuming 
functions of society. The public’s resentment of such stoppages has 
been aroused and efforts have been made toward making illegal such 
strikes in public utilities. 

When employer and employees reach an impasse in public utility 
labor controversies, the workers have only one alternative: the strike 
weapon. Use of the strike weapon is not usually undertaken by the 
unions except after serious deliberation. The workers must consider 
the possible undesirable effects of a long, protracted strike whereby 
their wage loss might far offset any eventual compromised granting of 
their demands. 

The effect of a strike on the workers is usually bad, and its effect 
on the employer is possibly worse, speaking from a financial standpoint. 
But, neither workers nor employer begin to suffer a fraction of the in- 
convenience and financial loss that result to the general public when a 
work stoppage occurs in a public utility. When the normally smooth- 





6° Collins, J. in reference to the New York statute stated: ‘Indeed, if the courts are not 
capable of coping with abuses in stockholders’ actions, then they are not competent to 
deal with any form of action. The judicial machinery is, I believe, adequate to separate 
the chaff from the wheat in any case—it is the very business of the courts to sift and 
assay and adjudge the right and wrong of disputes. Stockholders’ actions are not excep- 
tions. But this statute evinces, I fear, distrust, of the courts.’’ Shielcrawt v. Moffet, 49 
N.Y.S. 2d 64. 
61 Young v. Higbee, 324 U.S. 204, 65 S.Ct. 594 (1945). 
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running gears of labor and management come ajar in the public utility 
field, it is the public that suffers the more far reaching effects. It is the 
public that has insisted upon protection of its interest in the mainte- 
nance of a steady flow of vital services upon which the very health, 
safety, and well-being of its citizens depend. 

According to a Gallup Poll survey made public April 6, 1947,! 
strong public feeling against utility strikes had made itself felt. The 
poll's question was: “‘Should laws be passed to forbid all strikes in 
public service industries such as electric, gas, telephone, and local 
transportation companies?’’ The voting was YES: 58%, NO: 30%, 
NO OPINION: 12%. The breakdown into occupational groups showed 
that, generally, farmers and business and professional people favored 
curbs with manual workers not far behind: 


YES NO ? 
Farmers 67% 22% 11% 
Professional & Business 61% 32% 71% 
White Collar 59% 32% 9% 
Manual workers 52% 33% 15% 


A sampling of the voters in the poll showed two distinct viewpoints. 
One view, held by a Pittsburgh white collar worker, was: ‘‘When 
your phone is shut off, or you have no electricity or gas, there is no 
substitute that you can get. Any union that can shut down a public 
utility has too much power. Somebody's got to protect the public.”’ 
The other view was presented by a Chicagoan, asking: ‘‘Why should a 
man be penalized because he works for a local utility? He has the same 
problem of making ends meet as anyone else. In the phone companies 
I don’t see the dividends being regulated. Then why should the em- 
ployee’s rights be regulated?”’ 

The problem is a public one. The public interest is aroused. The 
public, through some medium whether legislative or otherwise, must 
see to it that its welfare is protected. When labor and management are 
battling it out, the public must insure that its interests are kept para- 


mount. 
II. Tae Succestep SoLUTIONS 


Recently many ‘‘solutions’’ have been suggested and advanced to 
deal with this public problem. Some of these efforts have been tested 
and found unsatisfactory in different respects. Others have not, as yet, 
been given an adequate trial to warrant drawing definite conclusions. 
When free collective-bargaining breaks down, emergency measures 
must be taken. Several states have evolved different procedures for 





1 Wisconsin State Journal, April 6, 1947. 
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dealing with such a situation in public utility labor controversies. 
Missouri,? Florida,* Indiana,‘ Michigan,® Nebraska,* New Jersey,’ 
Wisconsin,* and Pennsylvania® have enacted compulsory arbitration 
legislation. Massachusetts, '° Virginia,'! and New Jersey” statutes pro- 
vide for government seizure and operation of struck utility plants 
after a preliminary cooling off period prior to the calling of a strike. 
Nebraska" has set up industrial courts to deal with utility labor dis- 
putes and has banned any utility strikes. Kansas’ enacted similar 
legislation in 1935. To enforce these various methods of dealing with 
utility strike emergencies, the injunction and/or fines have been util- 
ized by the states. The Texas legislature’® has enacted limitations on 
picketing and provided penalties for sabotage but has not otherwise 
dealt with the problem of preventing utility strikes. In Ohio, Oregon, 
Tennessee, and Maryland, efforts to deal with the problem met de- 
feat in the state legislatures. 


III. Tue Errorts EvaLuaTep 


A. Collective Bargaining 


After the paralyzing Pittsburgh power strike of 1946, Secretary of 
Labor Schwellenbach called a conference to determine ways and means 
of averting another such dangerous interruption in public service. The 
Labor-Management Advisory Committee set up under the Labor De- 
partment was composed of representatives of NAM, CIO, AFL, and the 
U.S. Chamber of Commerce. In its final report, the committee only had 
to offer a continued government policy of advocating ‘‘free collective 
bargaining.” 

The case for ‘‘free collective bargaining’’ should be, but is not, a 
strong one. Where labor and management are left alone to work out 
their differences the result is not always agreement. Although the 





2 Missouri House Bill 180. 

3 Fla. Laws of 1947, c. 23911. 

4 Ind. Acts of 1947, c. 341. 

5 Public Act 318 (Mich.). 

6 Legislative Bill 537 (Nebr.). 

7N.J. Laws of 1947, c. 47. 

8 Wis. Laws (1947), c. 414. 

® Penn. Laws of 1947, c. 485; Penn. Senate Bill 249. 
10 Mass. Laws of 1947, c. 596. 

11 Va. Laws of 1947, c. 9. 

12.N.J. Laws of 1946, c. 38. 

18 Legislative Bill 537 (Nebr.). 

14 Gen. Stats. of 1935 (Kans.), Art. 6, c. 44. 

15 Texas House Bill 277. 
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public utility scene in Wisconsin has not been particularly marked 
with undue labor strife, there have been countless instances elsewhere 
of paralyzing utility strikes which came about after a breakdown in 
collective bargaining, leaving only the strike weapon as the workers’ 
means of achieving their often just demands. Utilities have occasional- 
ly been guilty of “‘sitting back’’ and allowing collective bargaining to 
reach just such an impasse, knowing that in the event of a strike the 
government would enter into the matter in the role of ‘‘strikebreaker’’ 
for the public interest. Such bad faith on the part of nianagement has 
not helped to insure successful collective bargaining. 

In theory collective bargaining is the best and most desirable method 
of adjusting differences between employer and employees. In practice, 
it has not met with the degree of success necessary to insure the public 
against strikes and the interruption of vital utility services. Therefore, 
if we are to prevent such harmful interruptions, some more effective 
method must be found to implement collective bargaining when the 
latter fails to protect the public interest. 


B. Use of the Injunction 


The U.S. News for April 25th, 1947 presented the following ‘‘Ques- 
tion of the Week’’: ‘‘Should Congress authorize the use of injunctions 
against strikes that threaten public welfare?’’ Some of the replies print- 
ed in that and the May 2nd issue show interesting shades of opinion. 
A Washington State University professor, Claudius O. Johnson, stated 
that the injunction would be the best device but for the fact that ‘‘or- 
ganized labor has a martyr complex in the use of the injunction in 
labor disputes.’’ He advocated a federal ban on strikes with provision 
for temporary public ownership and heavy fines, imprisonment and 
use of military measures if needed. Archibald Cox, Harvard Law 
School, pointed out that ‘‘unless an arbitration board is set up there 
is no way to say who should yield. Yet the effect of an injunction 
against a strike is to compel the employees to work on whatever terms 
the company offers even if they are unfair. Injunctions are entirely un- 
fair. Would it not be equally just to protect the public interest by 
authorizing injunctions against any company which refused to fur- 
nish jobs on whatever terms the employees offered?’ The president of 
the New York State CIO Council, Louis Hollander, argues that the 
Debs decision in 1890 and subsequent tests of the use of injunctions in 
labor disputes ‘‘conclusively demonstrated that the labor injunction 
deprives American workers of their basic democratic right to organize 
and bargain collectively and offers no cure of the fundamental cause 
of labor disputes. This national experience culminated in the enact- 
ment by almost every state and by the federal Congress of laws pro- 
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hibiting the use of the labor injunction. We should not now turn our 
backs upon the lesson of those years .. . .’’ Another interesting view- 
point was brought out by Leland J. Gordon, head of the Economics 
Department of Dennison University, who declared that the ‘‘injunction 
is not a constructive device to promote satisfactory employer-employee 
relations. It implies that employees alone are wrong; it puts govern- 
ment on the employers’ side; it forces employees to yield but not em- 
ployers.’’ Gordon favors collective bargaining with government seizure 
in the result of impasse and government operation under the existing 
contract with profits going into the public treasury. 


C. Taft-Hartley Law 


Under the Taft-Hartley law’® an elaborate emergency procedure is 
established for dealing with major strikes affecting the public health 
or safety. The essential features are a Presidential board of inquiry, 
a waiting period of about 80 days (enforced by injunction) and a secret 
ballot vote of the workers on the question of whether or not to accept 
their employer’s last offer. Since a strike or lockout probably would 
occur before the board could either report or even be formed, its con- 
tribution would be negligible. This is especially true since the board of 
inquiry in effect would only serve as a ‘‘sounding board”’ as it is for- 
bidden to offer its informed judgment concerning a reasonable basis for 
settlement of the dispute. 

The secret ballot vote of the workers would also accomplish little 
since it almost inevitably would result in a vote of confidence by the 
workers in their bargaining representative. Strikes generally are only 
called after long negotiation and serious deliberation and unions 
usually do represent the wishes of the workers. 

After this elaborate procedure the injunction would then have to 
be dissolved, the parties would be free to fight out their dispute, and 
it would be mandatory for the President to transfer the whole problem 
to the Congress, even if it were not in session. The probability that 
such major economic disputes over contract terms might ultimately 
be thrown into the political arena for disposition causes the entire pro- 
cedure to fall far short of effectively discouraging critical strikes. 


D. Fact Finding Boards 


In a report of the Senate Committee on Education and Labor of the 
79th Congress, reporting on H.R. 4908, the committee chairman, 
Senator James Murray, outlined the dangers and objections which 
apply to fact-finding in the public utility field. He pointed out that 
fact-finding procedures are ‘‘peculiarly inapplicable to public utility 


16 Labor-Management Relations Act of 1947, §§ 206-210. 
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operations. Investigations involving public utility rates are highly 
technical and have traditionally consumed periods of time extending 
for years. It is doubtful, therefore, that a fact-finding board in the pub- 
lic utilities field could render an expeditious decision, and the tardiness 
of fact-finding is an almost insuperable obstacle to the success of such 
techniques for the settlement of disputes. Admittedly, the work per- 
formed by utility employees is of extreme importance in the com- 
munity. We should guard, however, against any tendency to penalize 
these workers or deprive them of basic rights just because their work 
is important. Moreover, it should be noted that fact-finding in connec- 
tion with utilities will have peculiarly little efficacy in mobilizing 
consumer pressure in support of the fact-finders’ conclusions. The in- 
herent monopoly position of the average utility makes consumer pres- 
sure of slight significance. Your committee, therefore, finds as little 
merit in the fact-finding proposal for utilities as it does for any other 
type of industrial dispute."’ 


E. Cooling-Off Periods 


Three states, Massachusetts,'? Virginia,'* and New Jersey,'® use 
the ‘‘cooling-off period’’ in an attempt to deter a union from calling a 
strike. Since labor disputes are usually ‘‘hot’’ disputes it is believed 
that by forbidding strikes until workers figuratively ‘‘count ten,”’ 
the strike will never take place at all. Stirring up enough support in 
the rank and file of a union to make a successful strike is often difficult 
enough to achieve without waiting a certain statutory period before 
the walk-out can legally be permitted. This, it is hoped, would dis- 
courage strikes. 

Under the Virginia law the union must advise the governor of a 
breakdown in negotiations and he will then request the parties to sub- 
mit their differences to arbitration. If they are unwilling to arbitrate 
and management decides to engage in a lockout, or the union decides 
to call a strike, the party deciding to take any such action shall, by 
statute, ‘‘fix a day and the time of the day for the beginning of same, 
which shall be not less than 5 weeks from the time of giving notice there- 
of, and shall immediately notify the governor and the other party of 
such fact and of the time so fixed.”’ 

In the report of the Senate Committee on Education and Labor on 
H.R. 4908 in the 79th Congress, Senator Murray had little to say in 
favor of the “‘cooling-off period’’ method of dealing with strikes. The 
senator declared: ** . . . almost every one of the major strikes has been 





17 Mass. Laws of 1947, c. 596. 
18 Va. Laws of 1947, c. 9. 
19 N.J. Laws of 1946, c. 38. 
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the product of the basic issues involved rather than of any defects in 
procedure or of any absence of negotiation, consideration, or other 
delays. A requirement of a specified additional ‘waiting period’ or 
‘cooling-off period’ would thus make little effective contribution to 
the prevention of strikes. On the other hand, such a requirement would 
in most instances have an unfortunate effect on the collective-bar- 
gaining discussions. If advance notice of a strike may precede the ne- 
gotiations, then it sets the collective-bargaining conference on an im- 
proper foundation with the union, in effect, compelled, in order to 
preserve its own position, to open the discussions with a strike notice. 
On the other hand if the waiting period is one which follows upon the 
conclusion of negotiations, then it creates an unfair handicap against 
the employees since it imposes on them weakening and often futile 
delays.”’ 


F. Government Seizure 


When all other measures fail to settle a public utility labor dispute 
and the interruption of vital services is imminent, then, in the interests 
of the public health and safety, there should be government seizure 
and operation of the struck utility—so declare four state legislatures 
in their statutory efforts to insure a steady flow of utility services. 

Perhaps the oldest such state law was that enacted in 1935 by Kan- 
sas.2° Under it, the State Labor Commissioner investigates, settles, 
and adjusts all controversies in the operation of public utilities, com- 
mon carriers, and essential industries. He is empowered to take over 
their operation; strikes are barred during his control and picketing is 
forbidden. 

A widely-publicized state law has been that of New Jersey.?! In 1946, 
under the prodding of Governor Edge, the New Jersey legislature em- 
powered the state to move in on labor disputes arising in public utili- 
ties. It became the first of the 48 states to provide for collective bargain- 
ing and mediation under the state's eye with state seizure and operation, 
if necessary, in plants supplying essential services. During 1946 the 
seizure power was invoked five times. On one occasion a wide-scale 
walkout was averted and on three occasions surprise strikes were 
dealt with and the workers gotten back on the job. Delay by the work- 
ers, however, in returning to state-seized plants prompted Governor 
Edge to request the addition of *‘teeth’’ to the law. In 1947 New Jersey 
added compulsory arbitration and enforcement provisions to its public 
utility strike law.?? The New Jersey Mediation Board, composed of 

20 Gen. Stats. of 1935 (Kans.), Art. 6, c. 44. 


21 N.J. Laws of 1946, c. 38. 
#2 N.J. Laws of 1947, c. 47. 
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three public, two management, and two labor representatives, is the 
“drive shaft’’ of the law’s machinery to follow the progress of negotia- 
tions in the utilities with power to set up fact-finding panels if the par- 
ties cannot agree or refuse to arbitrate within a given time limit. 

The state of Virginia®* has enacted legislation to provide that after 
the five weeks of ‘‘cooling-off’’ have elapsed, the governor ‘‘shall 
promptly make an investigation to determine whether, in his opinion, 
the same [threatened strike] will result in an interruption or suspension 
of operation of the utility and whether same will constitute a serious 
menace or threat to the public health, safety or welfare, and if he con- 
cludes that it will, he shall issue an executive proclamation so declar- 
ing and stating that at the time of such interruption of operation he 
will take immediate possession of the facility, its plant and equipment, 
or so much thereof as may be necessary, for the use and operation by 
the state of Virginia.’’ Utility employees may be continued as state 
employees and unwilling employees are to be replaced. Any unlawful 
interference with government operation, such as picketing, is made 
subject to fines and/or imprisonment. 

Virginia’s law has been denounced by the unions. During the early 
part of the 1947 telephone strike, operators prefixed their ‘‘Number 
please’’ with the following: ‘‘Due to an unjust law, I am compelled 
to handle your call.’’ The company warned them that if they used the 
phrase after 12:30.P.M. they would be fired. The girls complied at 
12:29 P.M. 

The state of Massachusetts” also has enacted legislation providing 
for government seizure and operation at the end of a cooling-off period. 


G. Labor Courts 


One of the more novel suggestions advanced for solving the utility 
strike problem is the idea of setting up national labor courts in which 
labor and management could air their differences and have them settled 
by impartial judges. An enthusiastic advocate of the idea is Senator 
Homer Ferguson who contends that proposals for injunctions, pro- 
hibiting strikes, seizure, etc., do not ‘‘get at the basic problem which is 
to provide the machinery and a forum where disputes can be settled 
decisively short of conflict. Such a machinery is available in the labor 
courts which I suggest—our courts have long been admired as symbols 
of impartial justice, and I believe that the labor courts would soon like- 
wise become such symbols.”’ 

Ferguson's plan envisages district courts of labor, circuit courts and 
a supreme court of labor. There would be three judges in each district 





23 Va. Laws of 1947, c. 9. 
24 Mass. Laws of 1947, c. 596. 
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court, five or seven in each circuit court of appeals, and nine in the 
supreme court. In all courts the lay judges would outnumber the legal 
judges by one, because ‘‘of the many questions of fact that would come 
before the labor courts.’’ When collective bargaining reached an im- 
passe the parties could call upon the judges to act as conciliators or 
arbitrators, or they could call in outside intermediaries. The main 
thing, Ferguson declares, ‘‘is that they arrive at some agreement— 
if a basic industry engaged in interstate commerce or interstate public 
utility is involved, a contract must be reached. There can be no strikes 
in such industries. If the parties cannot agree on terms of the contract, 
then the courts will arbitrate and the decisions of the court will be 
final.’ Ferguson's ‘‘basic industries’’ include basic steel, coal, oil, 
interstate gas, all maritime shipping, railroads, electric power, tele- 
phone and telegraph. 

The labor court system has been tried in such countries as Australia, 
New Zealand, and France without much success. The state of Nebraska 
in September, 1947, set up an industrial court and placed a ban on 
utility strikes. 

In the hearings conducted by the Senate Committee on Labor and 
Public Welfare during early 1947, various statements were made sup- 
porting a labor court system. Ludwig Teller, a New York labor law 
attorney, favored a quasi-judicial administrative agency, independent 
of and superseding the NLRB, and which would not be an arm of the 
judiciary. Teller, however, objected to any form of compulsory arbitra- 
tion and declared that the courts should merely interpret existing agree- 
ments, not make mew ones. 

The late Fiorello H. LaGuardia favored labor courts which would 
not entirely take away the right to strike. He favored suspension of a 
strike after application to the court for settlement, with decisions to 
be reached in 30 days after termination of hearings. The decision, La 
Guardia declared, should be made public and binding on both parties. 
The National Grange favors, in addition, seizure of the industry if 
the decision is not complied with and government operation until 
differences are adjusted through collective bargaining or voluntary 
arbitration. 

Secretary of Labor Schwellenbach opposes the idea of labor courts, 
contending that it would take too long to finally conclude the series of 
appeals up to the supreme court. Schwellenbach points out that labor 
disputes are ‘‘hot’’ and that speed is of the essence in their settlement. 


H. Compulsory Arbitration 


Compulsory arbitration is a drastic step. Its proponents only offer 
it as a last-resort remedy for the intolerable situation of a utility strike. 
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It has long been heid in disfavor by both management and labor and 
has never met with any outstanding degree of success where it has been 
tried. In the Senate committee hearings on labor legislation during 
early 1947, numerous experts testified against adopting any system of 
compulsory arbitration. Ludwig Teller pointed out its adverse effect 
on private enterprise and claimed that management should oppose it 
because compulsory arbitration would necessitate, in some degree, a 
price control safeguard. Another New York labor attorney, Louis 
Waldman, declared that compulsory arbitration would destroy col- 
lective bargaining and lead to totalitarianism. Harold E. Stassen 
vigorously opposes both compulsory arbitration and any system of 
labor courts, declaring them to be a departure from free economy and a 
substitution of government decision for private labor and manage- 
ment decision. Stassen pointed out the ineffectiveness of compulsory 
arbitration in Scandinavia, New Zealand, and Australia, where there 
were more, not less, strikes and where the trend toward nationaliza- 
tion of industry received impetus. Stassen contends that the ultimate 
right to strike is basic in a free economy. Almon E. Roth, president of 
the National Federation of American Shipping, Inc., declared that 
compulsory arbitration in a public utility would also mean the board 
would have jurisdiction over rates and this would mean an end to free 
economy. Roth claimed it would not be equally enforceable in that 
it would always bind employers but not always the unions. 

Ira Masher, chairman of the NAM Executive Committee, described 
compulsory arbitration as the destroyer of any incentive to collective 
bargaining, contending that government arbitration tribunals are not 
“‘disinterested third parties’’ but are subject to political pressure. 
Joseph Beirne, president of the NFTW, vigorously opposed compulsory 
arbitration in public utilities, labelling it unsound in principle, un- 
workable in practice, and unnecessary, judging by the strike record in 
public utilities. Labor leaders Walter P. Reuther, Joe Curran, and Wil- 
liam F. Green have gone on record opposing compulsory arbitration as 
unsound and unconstitutional. Green calls it the very ‘‘antithesis of 
collective bargaining, and collective bargaining is the very corner- 
stone of economic and political democracy.’’ He and most labor leaders 
are unalterably opposed to this or any other form of compulsion. 

Of the several states which have recently enacted compulsory arbitra- 
tion legislation, perhaps the most publicized was that of Indiana.” 
The first test of the Indiana compulsory arbitration law came in the 
1947 telephone strike and it successfully held the operators on their 
jobs. The Indiana law provides first for the exertion of every reasonable 
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effort to settle disputes in public utilities by collective bargaining. If 
collective bargaining reaches a stalemate, then the governor shall 
appoint a Conciliator who will attempt to effect settlement of the dis- 
pute. If unable to do so in 30 days, then a Board of Arbitration shall be 
appointed with expenses to be shared equally by the parties to the dis- 
pute. After hearings, a written decision shall be handed down within 
60 days, subject to judicial review in circuit court and reversible only if 
(1) one of the parties had not been given reasonable opportunity to be 
heard, or (2) if the arbitrators had exceeded their powers, or (3) if 
the order is unreasonable in not being supported by the evidence or 
(4) if the order was procured through fraud, collusion, or other un- 
lawful means or methods. The circuit court’s decision shall be final 
and if the court reverses the order, provision is made for further con- 
ciliation or arbitration, if no settlement is obtained through collective 
bargaining. Strikes, lockouts, and the like are made unlawful and sub- 
ject to heavy penalties. 

Wisconsin's 1947 Legislature enacted a compulsory arbitration law” 
which is nearly identical to the Indiana law. Prior to adopting the 
Indiana plan, the legislature considered and rejected in committee the 
New Jersey law?’ and the Virginia law.** During the hearings on the 
latter two laws, management spokesmen were vehement in their 
opposition to prohibition of utility strikes. However, these same 
spokesmen reacted differently to the Indiana law and favored the 
“‘borrowing”’ of that plan without delay. As originally drawn up the 
Wisconsin version®® of the Indiana compulsory arbitration law con- 
tained several liberal provisions regarding management prerogatives 
which led the union spokesmen to charge that the bill was ‘‘stacked’’ 
heavily in favor of the utilities. After the report of a special subcom- 
mittee set up under the WERB Advisory Committee, Senate Bill 91-S 
was again amended and several changes made. The Wisconsin com- 
pulsory arbitration law, as finally enacted, provides that in the event 
of there being no settlement reached through conciliation, the board 
shall submit either three or five names from the arbitration panel, 
allowing the parties to each strike one name, leaving one or three 
arbitrators to hear and determine the dispute. To overcome labor's 
objections concerning the original provision that costs of arbitration 
be shared by both parties equally, the law as finally enacted provides 
that the costs be borne by the state. Also, during the pendency of the 
dispute the status quo on wages, hours, and working conditions shall 





26 Wis. Laws (1947), c. 414. 
27 N.J. Laws of 1946, c. 38; Wis. Senate Bill 91-S. 

28 Va. Laws of 1947, c. 9; Wis. Senate Bill 91-S, Amendment 1-S. 
29 Wis. Senate Bill 91-S, Amendment 2-S. 
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be maintained. The liberal provisions removing certain ‘‘management 
prerogatives’ from the scope of the arbitration were deleted from the 
law and the arbitration standards are now set at not making any award 
“which would infringe upon the right of the employer to manage his 
business or which would interfere with the internal affairs of the 
union."’ A more detailed provision directing the arbitrator as to what 
matters it may be his duty to consider and give weight is contained in 
the final statute. The law distinguishes the right to quit from the right 
to strike, upholding the right of the individual to terminate his serv- 
ices as long as it is not done ‘‘in concert or agreement with others.”’ 

The first test of Wisconsin's compulsory arbitration law was the 
threatened AFL strike in the Clark County Electric Co-op. The law was 
invoked in August, 1947, and the strike averted through successful 
efforts at conciliation. The second test of the law came in November, 
1947, when the Milwaukee Gas Light Co. was threatened with a 
strike. The union invoked the law, at the same time claiming, however, 
that their action was not to be construed as an endorsement of the law 
since they still maintained it to be unconstitutional. In this second 
test the conciliation phase proved to be unsuccessful in effecting settle- 
ment and the compulsory arbitration features of the law went into 
operation. The final result was the granting of retroactive pay increases 
to the union with both sides claiming ‘‘victory’’ and indicating satis- 
faction with the arbitrated results. 

Other states enacting compulsory arbitration legislation during the 
past year were Missouri,*® Florida,*! Michigan,*? Nebraska,** and 
Pennsylvania.** New Jersey*® added compulsory arbitration features 
to its existing statutory provisions for cooling-off periods and govern- 
ment seizure of struck utility plants. 


I. Government Ownership 


Many people in the United States feel that the only solution to public 
utility stikes is government ownership. 

The’ British Nationalization Program, however, may be cited as 
evidence that the union, in government operation and ownership, will 
continue to play the traditional role vis-a-vis the employer and will 
maintain its traditional weapons, including the strike. In Britain a 
Public Board operates the coal industry, and meets the union at four 





3° Missouri House Bill 180. 

31 Fla. Laws of 1947, c. 23911. 

32 Public Act 318 (Mich.). 

33 Legislative Bill 537 (Nebr.). 

% Mass. Laws of 1947, c. 485; Mass. Senate Bill 249. 
% N.J. Laws of 1947, c. 47. 
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levels as to conciliation and consultation. Those levels are national, 
regional, the area, and the pit. The Coal Industry Nationalization Act 
provides for a joint national negotiating committee and district con- 
ciliation boards. The act merely obliges the Public Board to consult 
with the unions to establish joint machinery for settlement of problems 
in regard to working conditions and with provision for arbitration if 
bargaining reaches a deadlock. 


IV. ConcLtusions AND COMMENTS 


Most of the attempts made to solve the utility strike problem have 
been met with the vigorous opposition of organized labor. Cries of 
‘‘involuntary servitude,’’ ‘‘unconstitutional,’’ ‘‘slavery,’’ ‘‘our right 
to strike’ have filled the air. How far some labor leaders would go in 
protecting the “‘right to strike’’ is shown in A. F. Whitney's testimony 
before the Senate Committee on Labor and Public Welfare where he 
implied that the right of unions and union-members to strike should be 
unlimited even if the economy of the whole nation and its 140,000,000 
people were imperiled by a walkout. Such chronic confusion of the 
right to strike with the right to quit has led to nothing but a fogging 
of the real issues that must be faced in dealing with the utility strike 
problem. Workers have voluntarily foregone the right to strike with- 
out becoming slaves or being so regarded by their fellow-Americans. 

Strikes in public utilities are intolerable. They should be prohibited 
by law. No utility can be shut down by its operator. Why, therefore, 
can or should it be shut down by its workers? The right to strike in a 
public industry is only a nominal right which exists so long as it is not 
exercised. Utility management is subject to restrictions imposed by the 
public. It follows that public utility employees, upon accepting em- 
ployment in this particular field, should assume a responsibility for 
continuity of service, just as utility management assumes such re- 
sponsibility. It is no answer for union leaders simply to shrug their 
shoulders and say that there is no law to make men work. Striking 
and quitting are not the same. 

The strike weapon in the utility field does not meet the union’s 
needs. The best it can have is an abortive strike. Its members must 
expect to compromise quickly and in the end only get widespread 
public condemnation. These workers would be infinitely better off 
if fair and adequate machinery were set up to deal with their cases. 

For the most part, attempts to set up such machinery thus far have 
not solved the problem. The injunction is a sorry substitute for legisla- 
tion which should have been on the statute books in the first place. 
Government seizure solves nothing since, unless it undertakes perma- 
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nent ownership, the government is neither equipped nor designed to 
stay long in the utility business. Eventually labor and management 
must agree and settle their dispute. Such agreement should be achieved 
without the burdens of government seizure which neither govern- 
ment nor management can afford to shoulder. As it is practiced now, 
compulsory arbitration és ‘‘un-American.’’ It would, in truth, negative 
all efforts at collective bargaining and, therefore, is justifiably op- 
posed by both management and labor. 

Where, then, does this process of elimination leave us? If there must 
be no interruptions in vital utility services, if the ‘‘right to strike’’ 
must be foregone in the interests of public health and safety, then what 
have we to offer the utility worker as a ‘‘quid pro quo’”’ for the sacri- 
fice of what is perhaps his only effective weapon, the strike? Mayor 
David L. Lawrence of Pittsburgh believes there should be restrictions 
on public utility strikes, but only if something is provided to com- 
pensate the workers for such restrictions. Professor Sumner Slichter of 
Harvard agrees that such restrictions should be accompanied by special 
privileges such as a guaranteed periodic survey of wage rates, more 
liberal pensions, etc. Joseph Beirne of the NFTW declared, ‘‘If public 
utility workers are to be denied the right to strike due to the nature of 
their job, they should be granted compensatory rights or advantages 
which will produce security of organization, maximum rates of pay, 
minimum hours and the best working conditions.’’ Atty. Louis Wald- 
man of New York believes you will have a ‘‘quid pro quo”’ if you 
(1) secure essential things and thereby eliminate the need for striking 
since ‘‘workers do not strike for fun,’’ and (2) if you create public 
service in utility industries and substitute the equivalent of a civil 
service system. 

One economist, Lyle W. Cooper of Marquette University, points* 
out that the courts would probably uphold legislation making illegal 
strikes and lockouts in utilities if they were convinced that public 
opinion was preponderantly in favor of such legislation. Whether or 
not such legislation will succeed or fail depends largely on the approval 
and endorsement of the large majority of the citizens and the general 
body of laboring people. Otherwise such laws will experience severe 
tests leading to modification or repeal. 

Whether Wisconsin's compulsory arbitration law survives the tests 
ahead and earns the public's support remains to be seen. It should be 
allowed a period of trial and then be adjusted and modified where 
necessary. The law as it stands now does contain several fair provisions 
and ‘‘safeguards.’’ Perhaps if it were to be revised so as to grant a 





36 9 Public Utilities Fortnightly 3, 5 (1932). 
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‘quid pro quo’’ to labor, it might then be safely said that an effective 
solution of the utility strike problem had finally been found. 


Froyp SpriNGER, JR. 


AUTO ACCIDENTS—PROXIMATE CAUSE The subject of proxi- 
mate cause! was discussed by the court in two recent Wisconsin cases. 
The first of these was Brown v. Traveler's Indemnity Co.* The plaintiff 
was a passenger in an automobile which struck a cow, knocking down 
and severely injuring the cow. The plaintiff got out of the car and went 
toward some farm buildings to locate the farmer. The cow ran into or 
attacked the plaintiff upon his return to the car. The trial court found 
the driver negligent as to lookout and held that both the collision with 
the cow and the resulting injuries to the plaintiff were a natural result 
of his negligence. This was affirmed by the supreme court which held 
that the driver’s negligence started in motion the set of circumstances, 
and that the action of the cow was not an intervening cause. 

There are two comments that might be made regardiag this holding. 
The first is as to the consideration and weight given to policy factors 
that might have limited the liability in this case. There are several 
indications in the case that the court did consider these policy factors, 
one being the citing of Section 443° of the Restatement of Torts which 
is in the chapter on policy factors. Although the court considered 
these factors it does not seem that much weight was given them. The 
court relies twice on the proposition that this was the normal response; 
first, in the action of the plaintiff in getting out of the car and going 
toward the farm, and secondly, in the response of the cow. Separately 
considered these responses are natural and to be expected, but it might 
be questioned how many normal responses may occur, and may be 
natural, arising out of a situation, and still leave the defendant liable 
for the entire sequence of events. It is in such a case that policy factors 
might be given sufficient weight to limit the liability. 

The second comment concerns the question of the cow's running 
into or attacking the plaintiff. The trial court found as a fact that the 
cow “‘ran into or attacked”’ the plaintiff. The supreme court, however, 





1 This note brings up to date the cases on proximate cause in Wisconsin. The latest 
previous note appeared in 1947 Wis. L. Rev. 261, commenting on the case of Hatch et al 
v. Snail et a/, 249 Wis. 163, 23 N.W. 2d 460 (1946). 


2 28 N.W. 2d 306 (1947). 


3 “*Dependent Intervening Force. An intervening act of a human being or animal which 
is a normal response to the stimulus of a situation created by the actor's negligent conduct, 
is not a superseding cause of harm to another which the actor's conduct is a substantial 


factor in bringing about."’ 
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held that there was nothing to indicate that there was any intentional 
movement on the part of the cow, and that it was the normal response 
under the circumstances. Thus the supreme court held that under these 
facts, as they interpreted them, the whole sequence of events was 
caused by the negligence of the defendant. This still leaves open the 
question of what the court will hold in a case where it is found that a 
hitherto gentle animal had actually attacked a person under similar 
circumstances. 

The second case is Schultz v. Brogan.‘ The plaintiff is suing for in- 
juries sustained when Brogan’s car crashed into the parked cars of 
two other defendants. The first two cars were parked on the side of 
the road and extended four feet onto the concrete, where one car had 
towed the other. This left less than fifteen feet of clear passage. Brogan, 
upon seeing the situation, slowed down and then upon applying his 
brakes slewed into the cars and at the same time struck the plaintiff, 
who had walked from the corner. Brogan’s negligence is not brought 
up upon appeal, the question being whether the negligence of the rear 
parked car in leaving less than fifteen feet of clear passage on the high- 
way was the cause of injuries sustained by the plaintiff. The case was 
tried to a jury who found the above negligence and that it was the 
cause of the plaintiff's injuries. The supreme court reversed this latter, 
holding that it was not a substantial cause of the injury. 

The interesting part of the decision is the discussion of the differ- 
ence between what is cause in fact and legal cause. Justice Wickhem 
states Clearly the path that one follows in tracing negligence through its 
successive stages® to an ultimate finding of liability for the act. First 
of all, that cause in the philosophical sense is not what we are concerned 
with in negligence cases; secondly, that cause to be such must be a 
substantial contribution to the accident or injury; third, that it need 
not be the sole cause; and fourth, that even then there are certain policy 
factors that may prevent it from constituting legal cause. 

Thus in this case the court having found that the act of the defend- 
ant in leaving less than fifteen feet of clearance was not a cause in fact, 
there was no need for any inquiry into the policy factors. 


Mrs. W. A. TincHER 





* 29 N.W. 2d 719 (1947). 


5 There are three terms used in the discussion of cause: cause in the philosophical sense, 
cause in fact, and legal cause. When referring to the proximate cause of an accident, it is 
the latter two that are involved. 
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WORK OF THE WISCONSIN LEGISLATURE* 


TAXATION OF FEDERAL PROPERTY IN WISCONSIN. The 1947 
legislature in Chapter 182 removed from Section 70.11, of the Wiscon- 
sin Statutes, all reference to federal property. In 1939 the Wisconsin 
Statutes provided that property owned exclusively by the United 
States was exempt from taxation.! This was a restatement of the consti- 
tutional provision in Wisconsin exempting property of the United 
States from state taxation.* In 1943 the legislature amended this sec- 
tion to provide: in Subsection (1a): 
The exemption provided by subsection (1) shall not include 
real property subject to taxation under any federal statute appli- 
cable thereto, but such exemption shall extend to and include all 
machinery and equipment owned exclusively by the United States 
or any corporate agency or instrumentality thereof until such time 
as the oe of the United States shall expressly authorize the 
taxation of such machinery and equipment.® 
The basic premise of the federal constitutional law is that property 
owned by the federal government is not taxable by the states.‘ This 
exemption extends to property owned by corporations controlled by 
the federal government and created to carry out federal functions.* The 
immunity from state taxation, however, may be waived by Congress.*® 
The Reconstruction Finance Corporation Act of 1932 provided: 
The corporation shall be exempt from all taxation . . . : except that 
any real property of the corporation shall be subject to state, .. . 
or local taxation to the same extent according to its value as other 
real property is taxed.” 
In Reconstruction Finance Corporation v. Beaver County® a Reconstruction 
Finance Corporation subsidiary had acquired land in Pennsylvania and 
erected some buildings in which were placed heavy machinery held in 





* Candidates for the Law Review have written this series of articles as a Law Review 
staff project. In the future, it is the hope of the Review to continue to present in similar 
form discussions of legislative enactments which tend to change either the common law, 
or judicial interpretations of previous statutes. Statutory changes which merit a more 
comprehensive treatment will be handled by individual comments as in the past. 


‘The property described in this section is exempt from taxation, to wit: (1) That 
owned exclusively by the United States.’’ Wis. Srats. (1939) § 70.11(1). 
‘ . na no tax shall be imposed on land the property of the United States.’’ Wis. Consr., 

rt. II, § 2. 

3 Wis. Laws (1943) c. 59; Wis. Srats. (1945) §71.11(1a). 

4 Van Brocklin v. Tennessee, 117 U.S. 151, 6 S.Ct. 670, 29 L.Ed. 845 (1885). 

5 Clallum County, Washington v. United States and United States Spruce Corporation, 
263 U.S. 341, 44 S.Ct. 121, 68 L.Ed. 328 (1923). 

6 Baltimore National Bank v. State Tax Commission of Maryland, 297 U.S. 209, 56 
3.Ct. 417, 80 L.Ed. 586 (1936). 
t 47 Stat. 9, 15 U.S.C.A. 610 (1932). 
8 328 U.S. 204, 66 S.Cr. 992, 90 L.Ed. 1172 (1946). 












































614 WISCONSIN LAW REVIEW [Vol. 1948 


place by its own weight and some held in place with easily removed 
bolts and screws. This was then leased to a war manufacturer, the 
Curtiss-Wright Corporation, and in the lease it was provided that the 
machinery should remain personalty ‘‘notwithstanding the fact that 
it was attached to the realty.’’ The supreme court of Pennsylvania 
sustained a county tax on the machinery holding that it was real 
estate by Pennsylvania law. The court upheld the tax in an opinion 
written by Mr. Justice Black, who said: 
To permit the state to tax, and yet require them to alter their long 
standing practice of assessments and collections would create the 
kind of confusion and resultant hampering of local tax machinery 
which we are certain Congress did not intend. The fact that Con- 
gress subjected the Defense Plant Corporation's properties to local 
taxes ‘‘to the same extent according to its value as other real prop- 
erty is taxed’’ indicated an intent to integrate congressional per- 
mission to tax with established local tax assessment and collec- 


tion machinery. °® 

Following the case of Reconstruction Finance Corporation v. Beaver 
County the city of West Allis attempted to impose a tax on a manu- 
facturing plant in similar circumstances. As in the Pennsylvania case 
the lease provided that the machinery should remain ‘‘personalty not- 
withstanding the fact that it was attached to the building.’’ The 
Reconstruction Finance Corporation contended that (1) the land was 
exempt under Article II, Section 2, of the Wisconsin Constitution and 
(2) the machinery and equipment was exempt under Section 70.11(1a) 
of the Wisconsin Statutes. The Wisconsin Supreme Court in State ex rel. 
Reconstruction Finance Corporation v. Sanlander’® held that in spite of the 
constitutional provision the land of the corporation was not exempt, 
but that Section 70.11 (1a) did exempt the heavy machinery. The 
constitutional provision was of no effect because of the federal consti- 
tutional doctrine stated in Coyle v. Smith, that Congress could not in 
admitting new states impose on them conditions which would destroy 
their equality with other states in the federal union.'! The court cited 
the like conclusion of the Washington Supreme Court in Boeing Air- 
craft Co. v. Reconstruction Finance Corporation. '* 





* 328 U.S. 204, 210 (1946). 

10 250 Wis. 481, 27 N.W. 2d 447 (1947). 

11 The legislature of Oklahoma had provided for the removal of the state capital from 
Guthrie to Oklahoma City. A property owner in Guthrie brought action against the 
Secretary of State contending that the legislation was repugnant to the Enabling Act of 
Congress admitting Oklahoma to the Union. 

The Court held that Congress could not place a restriction on the admission of a state 
to the Union, as this was a union of states equal in power; and as the original states were 
not so limited, Oklahoma could not be limited. Coyle v. Smith, 221 U.S. 559, 31 S.Ct. 
688, 55 L.Ed. 853 (1911). 

12 25 Wash. 2d 652, 171 P. 2d 283 (1946). 
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Although under Wisconsin law this heavy machinery was real 
estate, and although in Reconstruction Finance Corporation v. Beaver 
County the supreme court had sustained a Pennsylvania tax on like 
property, the court pointed out that the statute exempted ‘‘all ma- 
chinery and equipment . . . until such time as the Congress of the United 
States shall expressly authorize the taxation of such machinery and 
equipment.’’!* Since the statute preceded the supreme court decision, 
that decision could not be relied on in construing the state statute. 
Section 70.11 (la) therefore required the machinery to be exempt. 

Immediately following this decision, Chapter 182 of the 1947 Wis- 
consin session laws was enacted, which removed all reference in Sec- 
tion 70.11 to the exemption of federal property. The effect of this action 
is to render the exemption of federal property in Wisconsin subject 
entirely to federal constitutional law doctrine. The state will not be 
hampered by its own statutes now in taxing property whenever Con- 
gress or the federal courts hold such property may be taxed. "4 


PRE-TRIAL DISCOVERY STATUTE—The pre-trial discovery statute, 
Section 326.12(3), has been amended by Chapter 30 to provide that 
any party instituting a suit in this state shall be subject to adverse 
examination in the county in which he has begun the action, if served 
with subpoena in that county, regardless of whether or not he resides 
in that county or even in the state. 

The former statute, providing that residents of this state could be 
compelled to submit to examination only in the county of their resi- 
dence and only after being served with a subpoena, and that non- 
resident parties to an action could be compelled to submit to examina- 
tion without being served with a subpoena and at any point designated 
by the court, either within or without Wisconsin, has had a colorful 
history in the courts. In 1919 the Wisconsin court in George v. Bode! 
interpreted the statute to mean that non-resident individuals who were 





13 250 Wis. 481, 494 (1947). 

14 When Congress extended the life of the Reconstruction Finance Corporation for one 
year, it nullified the immediate effect of the changed Wisconsin statute. There was added 
to the original law the provision that: ‘‘the special assessment and taxation of real prop- 
erty authorized therein shall not include the taxation as —e of possessory interest, 
pipe lines, power lines, or machinery and equipment owned by the corporation regardless 
of their nature, use, or attachment or affixation to the land; building, or other structure 
upon or in which the same may be located. (italics added) Pub. L. No. 132, 80th Cong. 
pao 30, 1947)."’ The result of this proviso is that such machinery and equipment cannot 
now be taxed in Wisconsin, despite Eheene 182 removing the federal exemption from the 
Wisconsin Statutes. 


1170 Wis. 411, 175 N.W. 939 (1920). 
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defendants to an action in Wisconsin could not be compelled to sub- 
mit to adverse examination within the state unless served with a sub- 
poena within the state. That decision, however, was only a matter of 
statutory interpretation and did not consider the constitutional ques- 
tion, nor did it apply to parties instituting a suit nor to foreign cor- 
porations. In 1920 the question was revived in a different fact situation 
in Kentucky Finance Corporation v. Paramount Auto Exchange Corporation.” 
Here a foreign corporation sought to replevy in the Wisconsin court a 
converted automobile, and appealed an order requiring its secretary 
to travel from Louisville to Milwaukee to submit to adverse examina- 
tion. The Wisconsin Supreme Court held that a non-resident party 
instituting an action in the Wisconsin courts must submit to the rea- 
sonable orders of the court in which it sought redress. On appeal to 
the United States Supreme Court* the Wisconsin decision was reversed 
on the ground that the statute was in violation of the equal protection 
clause of the Fourteenth Amendment. The Supreme Court based its 
decision largely on the grounds that in the George case the Wisconsin 
court had held that a non-resident individual could not be compelled 
to submit to adverse examination within this state unless he were 
first served with a subpoena, while in the Kentucky case the Wisconsin 
court held that a foreign corporation could be compelled to submit to 
examination in Wisconsin even if no subpoena were served on one of 
its officers. But the Court also pointed out in this decision that, in 
addition to the discrepancy between non-resident persons and foreign 
corporations, there was further discrimination between residents of 
Wisconsin and all others, whether individuals or corporations. The 
Kentucky case as decided in the Supreme Court included no suggestion 
of a distinction between non-resident defendants and non-resident 
plaintiffs, even though the Wisconsin court had made much of this 
point in its decision on the case. 

No amendment concerning this aspect of the statute was made until 
1934,4 when non-resident individuals and foreign corporations were 
both made subject to adverse examination in this state without a 
subpoena being required. 

The statute was next considered in State ex rel. Walling v. Sullivan.® 
Here the court held that a non-resident defendant could be compelled 
to submit to examination in the county of his residence without being 
served with a subpoena, on pain of having the suit dismissed or in- 
definitely postponed. The rationale of the decision was that an order 





2171 Wis. 586, 178 N.W. 9 (1920). 

3 262 U.S. 544, 43 S.Ct. 636 (1923). 

* Supreme Court Order effective January 1, 1934, 212 Wis. xix. 
5 245 Wis. 180, 13 N.W. 2d 550, 154 A.L.R. 841 (1944). 
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for adverse examination was not a process, but merely an incidental 
order in personam of the court. The Court pointed out that obviously 
the Wisconsin court must have obtained jurisdiction over the non- 
resident defendant by serving him with the complaint within this 
state and by the defendant's appearance in court. Presumably the deci- 
sion applied equally to plaintiffs and defendants, corporations and 
individuals. 

A few months after the Walling case, in State ex rel. McKee v. Breiden- 
bach,® the court definitely held that a non-resident defendant could not 
be compelled to journey to Wisconsin to undergo adverse examination. 
The court based its decision principally on the Kentucky case and the 
United States Supreme Court’s views about the violation of the equal 
protection clause. Presumably this decision, too, applied equally to 
non-resident plaintiffs and defendants, corporations and individuals. 

The new amendment partially remedies the statute's defects by pro- 
viding that all plaintiffs, including residents, are subject to examination 
in the county in which they began the action, and that all plaintiffs 
must be served with a subpoena in the county in which they brought 
the action before being compelled to submit to adverse examination in 
that county. Since the law no longer discriminates against non-resi- 
dent plaintiffs, by requiring them to leave their residence for adverse 
examination without first being subpoenaed in the Wisconsin county 
in which they commenced the action, and since both non-resident and 
resident plaintiffs can be examined in the same locale, the courts should 
now be able to order adverse examination of non-resident plaintiffs 
in Wisconsin. 

The amendment has not, however, changed the locations of examina- 
tions for defendants to an action. Since the discrimination against 
non-resident defendants still remains, it should still be impossible for 
Wisconsin courts to compel examination of non-resident defendants 
in any but their home counties, even though the statute provides for 
such an examination. 

Under the amended statute, non-resident plaintiffs who cannot be 
served with a subpoena in the county in which they commenced the 
action must be treated as non-resident defendants and examined under 
a court order in the county of their residence. And resident plaintiffs 
who cannot be served with a subpoena in the county in which they 
commenced the action must be treated as resident defendants and ex- 
amined under a subpoena in the county of their residence. 





6 246 Wis. 513, 17 N.W. 2d 554 (1944). 
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JOINT TENANCY—The 1947 Legislature amended the joint tenancy 
statute, Section 230.45(3), which provided that any deed to two or 
more grantees was to be construed as a joint tenancy if that intent were 
evinced in the deed, by adding that a deed should be so construed 
even if one grantee were also the grantor. 

The amendment was the result of the decision in Haas v. Haas,' 
which declared that a deed from the grantor to herself and another 
grantee created only a tenancy in common even though the deed pur- 
ported to convey ‘‘a life estate as joint tenants during their lives and an 
absolute fee forever in the remainder to the survivor of them.’’ The 
Haas decision was based on the ground that the unities of time and 
title necessary to a joint tenancy were lacking, since the grantor con- 
veyed to herself and another.* The amendment makes it possible for 
a grantor to convey a joint tenancy to himself and another and thus 
eliminates this aspect of the unities and the necessity of ‘‘straw man”’ 
transfers in the creation of joint tenancies. 

Even under the amended statute, however, it remains impossible for 
a grantor to create a joint tenancy by conveying one-half of his estate 
plus right of survivorship to another. 


THE CURTESY STATUTE—The new curtesy statute, Chapter 371, 
which replaces Section 233.23, increases a husband's curtesy rights in 
accordance with the modern tendency of placing dower and curtesy 
on a more equal footing.' The statute now provides that a husband's 
curtesy rights to a fee in one-third of the land of which his wife dies 
seized takes priority over the inheritance rights of the wife's chil- 
dren by a previous marriage. However, the new law still permits the 
wife to defeat her husband's curtesy rights by a devise of the land, and 
in this respect, curtesy remains less secure than dower. 

The statute, like the dower statute, prevents a husband from obtain- 
ing curtesy rights in the wife’s homestead unless the homestead is 
sold while he retains homestead rights, in which case the husband 
receives curtesy rights in the proceeds in lieu of his homestead rights. 
The old statute made no mention of curtesy rights in homesteads, but 
it was contended that under it a surviving husband could receive both 





1 248 Wis. 212; 21 N.W. 2d 398 (1945). 

2 By Section 230.45(2), any transfer from husband to wife or wife to husband which 
evinces an intention to convey a joint estate is valid. The new amendment, of course, 
does not affect this. In the Haas case the grantor attempted to create a joint tenancy by 
conveying to herself and another. 


128 Mara. Law. Rev. 36 (1944). 
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homestead and curtesy rights in the wife’s homestead.? If that inter- 
pretation be correct, the new statute lessens curtesy benefits to that 
degree, but even with the homestead provision, the statute as a whole 
increases the value of the curtesy estate. 

In addition to the above major changes, the statute as amended 
states that the wife must have been seized of an estate of inheritance 
before the husband can obtain curtesy; however, in this respect, the 
statute is merely declaratory of the common law. 


RIGHT OF HUSBAND TO SUE WIFE—The legislature passed an 
act in May of 1947 giving the husband the right to maintain an action 
against his wife ‘‘for the recovery of damage for injuries sustained to 
his person caused by her wrongful act, neglect or default.’’! The need 
for this legislation arose because of the restrictive approach used by 
the supreme court in interpreting the legislature’s intent in Sections 
6.015? and 246.073 of the Wisconsin Statutes. Section 6.015 purported to 
give women ‘‘the same rights and privileges under the law as men in 
the exercise of suffrage, freedom of contract, choice of residence for 
voting purposes, jury services, holding office, holding and conveying 
property, care and custody of children, and in all other respects,’’ and 
Section 246.07 gave wives the right to maintain actions in their own 
name, as if they were sole, for injuries sustained to their person or 
character. 

The court first interpreted these statutes as to their effect on the com- 
mon law relationship of husband and wife in the case of Waite v. 
Pierce. In that case the wife sued to recover for injuries caused by the 
negligence of her husband. The court held that the 1881 amendment, 
which is the basis for most of Section 246.07, should be construed 
literally and therefore, if the legislature said that a married woman 
could bring an action for the recovery of damages for injuries to her 
person or character as if she were sole, it also included suits against 
her husband. It would seem to follow from this interpretation that a 
husband probably would have a similar right of action against his 
wife, and the court went on to say that ‘6.015 further modified the 
rights of husband and wife as they existed at common law and that 
it was designed to place them on a basis of equality before the law, not 





2 See note on this subject in 1948 Wis. Law Rev. 225. 


1 Wis. Laws (1947) c. 146; Wis. Srats. (1947) § 246.075. 

2 Wis. Laws (1921) c. 529. 

3 Derived from an amendment to an 1881 act concerning the rights of women. 
4191 Wis. 202, 209 N.W. 475, 476 (1926). 
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only in the particulars mentioned, but in ‘all other respects.’ ’’® Thus 
the Waite decision left considerable doubt as to the state of the law 
concerning the liability of a wife to her husband. 

The doubts remaining from the opinion in the Waite case were 
settled to a great extent in the case of Singer v. Singer,® in which a 
wife brought an action against her husband for conspiracy to place 
her in an insane asylum. Here the court after limiting the wife's actions 
strictly to those specifically granted by Section 246.07 (injuries to per- 
son and character), went on to say that a wife has superior legal rights 
because “‘there is no provision in our statutes which authorizes a 
husband to maintain an action for a wrong done him by his wife.”’ 
There was no mention of the effect of Section 6.015. Thus the dictum 
in the Singer case suggested quite strongly that since the intent of the 
legislature was not clear, the court would strictly interpret any statute 
which was in derogation of the common law concerning the rights of 
married persons. 

It is not too surprising then to find that the court in the first case 
that really tested the law in respect to a wife’s liability to her husband, 
decided against the husband. This test was made in the case of Fehr v. 
General Accident Fire and Life Assurance Corporation Ltd.’ which in- 
volved an injury to a husband caused by his wife’s negligent driving. 
In deciding against the husband the court said that Sections 6.015 
and 246.07 were meant only to “‘enlarge the rights and privileges of 
married women and not to create and enlarge liabilities except as 
specifically provided.’’® 

The legislature tried to remedy this situation in the 1945 session, but 
was unsuccessful. An amendment® to 246.07 was drafted that would 
have made wives liable to their husbands for damage to their persons 
or property with the express intent of achieving equality between 
husbands and wives as far as their legal rights against each other were 
concerned. The Assembly voted to remove the sentence relating to 
its intent and passed the bill on to the Senate. The Senate drafted an 
amendment of its own adding a clause to insure that parents wouldn't 
be liable to their minor children for injuries inflicted by negligence; 
but neither measure was voted on in the Senate and the proposed amend- 
ments died with the end of the session. 

The matter was again presented to the legislature in the 1947 ses- 
sion and this time both bodies passed the amendment as it was original- 





5 Waite v. Pierce, supra. 

6 245 Wis. 191, 14 N.W. 2d 43 (1944). 
7246 Wis. 228, 16 N.W. 2d 787 (1944). 
§ 246 Wis. 228, 231 (1944). 

* Bill 171 A. 
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ly drafted. The purpose of the amendment seems to have been solely to 
remedy the situation presented in the Fehr case by giving the husband 
a right of action against his wife for injuries sustained to his person 
“‘caused by her wrongul act, neglect or default.’’ There was no refer- 
ence to equalizing the respective rights of husband and wife or to the 
right of minor children to sue their parents for injuries caused by the 
parents’ negligence. 

By only changing the rights of married persons with respect to a 
wife's liability to her husband for personal injuries caused by her 
neglect, wrongful act or default, the legislature has by implication 
approved the restrictive approach the court took in the Singer and Fehr 
cases. Thus today the court and the legislature seem to favor restrict- 
ing the rights of action of husbands and wives against each other to 
those rights specifically granted them by statute. This result gives 
wives an advantage in that they can maintain actions against their 
husbands for injury to property as well as personal and character in- 
juries while a husband has only a right of action for injury to his 
person. 


HAS A DEVISEE A MARKETABLE TITLE TO REAL ESTATE, 
WHERE FINAL JUDGMENT HAS BEEN ENTERED ASSIGNING 
THE RESIDUE OF AN ESTATE PURSUANT TO SECTION 318.06 
OF THE WISCONSIN STATUTES, BUT WHERE PROPERLY AL- 
LOWED CLAIMS ARE UNPAID? The answer would appear to be that 
such a legatee does not have marketable title. 

In this connection it is important to first consider the weight that 
the Wisconsin Supreme Court has placed on a duly filed claim with 
respect to a claimant's right to recover before final judgment has been 
entered. The question can arise in the first instance where the claimant 
has properly filed his claim, but judgment on the claim has not been 
entered, and the creditor is unpaid. Is the creditor in such a situation 
ever barred by laches, limitations or failure to pursue the claims? 

The Wisconsin Supreme Court’s answer is apparently no! In Estate 
of Smith* the creditor filed his claim within the period allowed by the 
county court, but no further proceedings in reference to the claims were 
held for twelve years. At that time the administratrix of the estate of 
the deceased moved to dismiss the claims contending the creditor was 
guilty of laches. In reversing the lower court's order granting the mo- 
tion, the Supreme Court held that after filing of claims the duty of 
going forward with their disposition and winding up the affairs of the 
estate rested with the administratrix. 





1 Lawton v. Newell, 218 Wis. 640, 261 N.W. 730, (1935). 
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By filing of his claims, cs apa (creditor) asserted them and pro- 
tected his rights thereunder against the running of the statute of 
limitations. As long as a claim remains good, its owner's right to 
realize thereon is preserved. 


It is equally clear that a creditor is never barred by laches, limita- 
tions or failure to pursue claims where he has properly filed claims and 
judgment has been entered on the claims, but final judgment assigning 
the residue of the estate has not been entered. The Wisconsin Supreme 
Court so held in Will of Robinson.? 

In that case claims amounting to $52,422.49 were allowed but noth- 
ing paid except interest in some cases. As in the Smith case the court 
held that the claims were still good even though ten years had elapsed 
since they were filed. Again the court held that the creditors could 
not be barred by failure of the executrix to secure the reasonably prompt 
administration of the estate. 

Thus it is apparent that once a claim has been duly filed, the claimant 
has done everything that is required of him. It is likewise certain that 
before final judgment he can pursue the claim and not be barred by 
laches or the statute of limitations. 

Returning to the problem initially posed, what are the creditor's 
rights where final judgment has been entered but the claim has been 
left unpaid? More precisely, can a creditor follow realty, after final 
judgment first, into the hands of the devisee or secondly, can he follow 
the claim into the hands of a purchaser of an heir? Does such a devisee 
have marketable title? 

As to two classes of claimants, namely, where the will charges realty 
with a debt, or in cases of contingent claimants, the answer would 
appear to be that the creditor can pursue his claim against a legatee 
who has received assets from the estate. 

Section 287.18 of the Wisconsin Statutes allows actions to be brought 
against heirs or legatees and devisees of any deceased person to recover 
the value of any assets that may have been paid or delivered to them. 
Section 287.19 of the Wisconsin Statutes, however, limits such actions 
to cases where claimant is unable to recover from decedent’s personal 
representative and where claimant ‘‘brings his action pursuant to Sections 
313.22 to 313.25; and in such event the plaintiff may recover the value 
of all the assets received by all the defendants if necessary to satisfy his 
demand...” 

Section 313.25 of the Wisconsin Statutes referred to, states that when 
a contingent claim becomes absolute and the executor or administrator 
does not have sufficient assets to pay such claim, the creditor may re- 





2 Henneman v. Robinson, 218 Wis. 596, 261 N.W. 725, (1935). 
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cover from the heirs, devisees or legatees who received property from 
the estate that was liable for the payment of the debts of the decedent. 

Section 287.29 of the Wisconsin Statutes provides: 

Nothing in this chapter shall affect the liability of heirs or bene- 

ficiaries* for any debt of their decedent which was by his will 

expressly charged upon property or made payable exclusively out 
of particular property or of any beneficiary made exclusively liable 
for any such debt. 

Thus, in these two classes of claims, it is clear that a devisee can be 
held liable after final judgment in proportion to the amount of prop- 
erty he has received. 

It remains to be determined, however, whether a claim properly 
allowed, but not within the scope of the above classes of claims, can 
after final judgment be pursued against the assignee of the realty. 

The question immediately arises as to whether the filing of a claim 
against the decedent's estate constitutes a lien on the decedent's real- 


Section 316.01(2) of the Wisconsin Statutes would seem to indicate 
that at least where the claim has been allowed, it does constitute a 
lien. It reads: 

No debt of or claim against any deceased person, which was not a 

lien upon his estate before his death shall be a lien upon or valid 

claim against such real estate for the payment of which it can be sold 
by an executor or administrator after three years from death of 
such decedent except in the following cases: 


a the 

(b) When letters testamentary upon the will or of administration 

of the estate of such decedent issued in this state within such three 

years and such claim is duly presented to the county court which issued 
such letters.* 

Since this section does not expressly state that the mere filing of a 
claim in itself constitutes a lien, a reasonable interpretation of its pro- 
visions would seem to indicate that the filing of the claim would per- 
haps be analogous to the commencement of a civil action on other 
types of debts by a creditor. In such a case, of course, the creditor does 
not have a lien until judgment has been entered. Therefore though the 
filing of the claims may not in itself create a lien under this section 
it is reasonable to assume that such a claimant would have a lien once 
the claim had been allowed. 

If this section is interpreted to mean then that a claim that has been 
allowed does constitute a lien before final judgment, the problem 
still persists as to what effect does the entering of final judgment pur- 





3 Italics ours. 
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suant to Section 318.06 have on such a lien. This section provides 
that after payment of debts, funeral charges and expenses of adminis- 
tration and after deducting all allowances provided for in that chapter, 
or when sufficient effects shall be reserved in the hands of the adminis- 
trator or executor for these purposes, ‘‘the county court shall by a 
judgment assign the residue of the estate, if any, to such persons as by law 
are entitled to same." 

Subsection (3) entitled ‘‘judgment as evidence’ provides: 
Any finding or determination as to heirship or any assignment of 
real estate in such judgment shall be presumptive evidence of any 
fact so found and of the right to the portion of any estate so as- 
signed and shall be conclusive evidence thereof as to all persons to whom 
notice shall have been given as provided in Section 324.18 or who have ap- 
peared in any such proceeding and as to all claiming under them.® 

Although this subsection provides that such a judgment consti- 
tutes presumptive evidence of the legatee’s right to the assigned portion 
and therefore since presumptive is rebuttable, we are here dealing with 
a fact situation where the claimant has filed a claim. It is probable, 
therefore, that he is one who has been given notice as provided in 
Section 324.18, and consequently the judgment is by this section con- 
clusive evidence of assignee’s right to the portion against this claimant. 

If our inquiry were to stop here, it would seem as though the unpaid 
claimant after final judgment would be barred and could not pursue 
his claim against the realty held by the devisee or follow his claim into 
the hands of a purchaser of an heir. The strong language employed by 
the Wisconsin Supreme Court in upholding the right to pursue a prop- 
erly filed claim before final judgment as was shown in the Smith and 
Robinson cases, supra, coupled with the fact that Section 318.06 pro- 
vides that the assignment of the residue is to be made after the payments 
of debts, however, leads to the conclusion that an unpaid claimant is 
not barred from recovery by the final judgment, and his claim does 
constitute a lien on the realty. 

In the Smith case, supra, it was stated: 

The administrator could not close the estate, according to law,* 

without disposing of claims so filed. 

This holding is in line with the interpretation that necessarily must 
be attributed to Section 318.06, namely, that before there is any assign- 
ment of realty, the claimants who have duly filed must be provided 
for. As was shown in the Smith case, after the claimant has once filed 
claims, “‘the duty of going forward with their disposition and winding 
up the affairs of the estate’’ rests upon the administrator. It is reason- 
able then to expect that after a final judgment has been entered, and it 





3 , 
Italics ours. 
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is discovered that claimants are still unpaid, such a judgment would be 
set aside, and the claimant would be free to pursue his claim. 

From the above analysis the conclusion must be drawn that a de- 
visee does mot have marketable title when properly allowed claims are 
unpaid, even after final judgment has been entered. 

From this conclusion, however, it does not follow that the abstract 
should be required to show the claims that had been filed, those that 
had been allowed and those that had been paid. Such a requirement 
would be unduly burdensome. Instead, a recitation of the final judg- 
ment, including that portion decreeing properly filed claims as having 
been paid, should be sufficient to constitute a prima facie case for the 
vendor. For the vendee’s objection to become valid, it should be neces- 
sary for such a vendee to show specifically what properly allowed 
claims had not been paid. In other words, the bare possibility that a 
claim had not been paid should not make the title unmarketable, and 
the vendee should be required to show what claims had not been paid. 


Joun F. Petitt 


SHOULD A TITLE EXAMINER ACCEPT AN ABSTRACT, PART 
OF WHICH PURPORTS TO BE A COPY OF AN ABSTRACT MADE 
BY SOME OTHER ABSTRACTER BUT CERTIFIED BY THE PRE- 
SENT ABSTRACTER TO BE A TRUE COPY OF SUCH OTHER AB- 
STRACT? Stated in another fashion, the question is whether a title 
examiner should, in advising his client, recommend that the seller 
have the present abstract company conduct an independent search of the 
records which relate to the portion of the abstract which is a copy of 
the former abstracter’s work. An affirmative answer to this question 
would involve the minor expense of a new search of title over a limited 
period of time. 

There is no Wisconsin statute which provides an answer to this 
problem. Section 235.47 of the Wisconsin Statutes relates to a similar 
problem, that of duplicating the records of the register of deeds of a 
former county when a portion of the county is made a part of or all 
of another county, thereby necessitating a transfer of copies of records 
from the former county seat to the new county seat. This statute pro- 
vides that the duplicated records, certified by the new register of deeds 
as true and correct; 

. . . Shall have the same effect as the originals; and a copy of such 

certified records or of any of them shall be received in all courts 

and places as a copy of the original record. 


But this statute does not apply to the private abstract companies, 
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and for the protection of the purchaser of real estate, the problem de- 
serves further consideration. 

In Wisconsin, this is governed somewhat by custom. Where the 
former abstracter’s work has in the past been unreliable, the practice 
has been to require a new search of the records by the present abstracter. 
In some localities, where the work of the former abstracter has been 
very satisfactory, copies of his abstracts have been accepted by title 
examiners. 

Due to the absence of statute and the lack of an established custom in 
this matter, it is necessary to consider the liability of the abstracter. 
The abstracter is liable to those with whom he has privity of contract.! 
This liability may, of course, be extended to others by express language 
in the abstracter’s certificate, and such language is usually used in at 
least Milwaukee and Dane counties. 

Where there is a mistake in the abstract of the former abstracter, 
the present abstracter is not liable if he merely certifies that the duplica- 
tion is a true copy of the old abstract. It is therefore desirable to have 
the present abstracter reissue and recertify the old abstract, or make a 
new abstract from his own records. If an abstracter does reissue and 
recertify a portion or the whole of the old abstract, he becomes liable 
for errors or omissions, just as if he made a new and complete abstract 
at the time of such recertification.’ 

The former abstract company is not liable to the injured party where 
there is no privity of contract and no liability under its certificate. 
Furthermore, in the common situation, the former abstract company 
has dissolved and is non-existent. 

Where the mistake in the abstract is due to an error in copying the 
old abstract, the present abstracter becomes liable for false and inac- 
curate statements regardless of good faith.* 

It follows that, to protect the client, the title examiner should ad- 
vise that a new search be conducted and a new abstract prepared unless 
the present abstracter consents to reissue a copy of the old abstract, 
as his own, certified to be a true and accurate abstract of matters of 
record. Even where past experience has indicated that the former 
abstracter’s records are quite reliable, this procedure should be given 
some consideration. 

It would seem proper for an attorney to accept a copy of an old ab- 
stract, the last entry in which is more than thirty years old, in view of 
Section 330.15, the thirty-year statute in Wisconsin. On the other 
hand, the title examiner should attempt to bring his client into privity 





11 CJS. § llc. 
2E. T. Arnold & Co. v. Barner, 91 Kan. 769, 139 Pac. 404 (1914). 
* Chicago, R.I. and G. Ry. Co. v. Duncan, 273 S.W. 908 (Tex. Civ. App. 1925). 
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with the present abstracter in relation to all matters of record required 
to be abstracted, which relate to documents and transactions of the 
past thirty years. Should that be impossible, the client should be so 


advised. 
Atvin C. Rais, Jr. 


IS THERE A VALID OBJECTION TO THE TITLE WHEN PROP- 
ERTY IS CONVEYED TO JOHN DOE, TRUSTEE, AND JOHN 
DOE CONVEYS, AS TRUSTEE, WITHOUT THE TERMS OF THE 
TRUST OR THE NAMES OF THE BENEFICIARIES APPEARING 
ON RECORD? It is a well established rule of law that when a trustee 
conveys property in contravention of the terms of his trust, the trans- 
feree, if he has or ought to have knowledge of the breach of trust, 
takes the property subject to it.' The important question is, then: 
When does the transferee have or ought to have knowledge of the 
trustee's breach? 

At common law the purchaser, if he had notice of the existence of a 
trust, would be bound to make inquiry as to the trustee’s power to 
make the transfer; and under the common law rules the mere use of 
the word ‘‘trustee’’ was sufficient to constitute such notice.” The in- 
quiry to be made by the transferee was such as a reasonable man would 
make under the circumstances. It often required an extended investiga- 
tion into the character and limitations of the trust and the trustee's 
power to vest in the purchaser a perfect title. It was not only trouble- 
some but also inconsistent with statutes that required instruments 
creating trusts to be recorded. 

In 1919 an amendment to Section 231.20 of the Wisconsin Statutes, 
the trust recording statute, was added. It provides that ‘‘a grantee 
from a trustee shall be charged with notice of only such terms of the 
trust as are contained in a duly recorded written instrument."’ 

Since no cases have arisen under the statute after the addition of the 
amendment, there is nothing to go on other than the wording of the 
statute itself. However, it is evidently intended to do away with the 
common law rules as to notice and to release purchasers from the 
necessity of investigating the existence of a trust and its terms. 

Several other states have similar statutes.* While none of their pro- 





12 Scorr on Trusts §296. (1939) 
2 Ibid. § 297.4. 


* Diogst or Strats. or Anx. (1937) § 1813; Coxo. Stats. Ann. (1935) c. 40, § 9; Fra. 
Srats. (1941) § 689.07; Minn. Stats. (1927) §§ 8099, 8100; R. S. or Nas. (1943) §§ 76- 
268; Ors. Comp. L. Ann. §§ 70-110; 21 parpon’s Pa. Srats. ANN. 262; Tax. Vernon's 
Awn. Civ. Srats., Arts. 7425a, 7425b. 
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visions are exactly like Wisconsin's,‘ there is sufficient similarity to 
assume that the policy would be the same. A few decisions, which are 
worth noting, have been handed down involving the statutes in these 
states. 

The cases are all very clear that the word ‘‘trustee’’ appearing alone 
on a record would have no effect. In Beatty v. Fellows,® involving con- 
veyances to and from a person named as trustee, the Colorado court 
said the term “‘trustee’’ signified nothing in view of the statute and 
was merely descriptive of the grantee. In a similar case in Oregon® 
the court held that the statute made conclusive the presumption that 
the grantee was trustee for himself only. 

In Willys-Overland Inc. v. Beake,’ a judgment creditor, not a purchaser, 
was involved. Although the debtor held the property involved ‘‘as 
trustee,’ no trust was recorded. The Florida statute provided that when 
the terms of the trust were not recorded the grantee from a trustee took 
a fee simple estate.* In holding that the claimants of the beneficial 
interest in the property had no rights against the judgment creditor, 
the court said: ‘‘an execution creditor, equally with a subsequent pur- 
chaser, is protected under the statute. . . .’’® 

Granting that it is settled that under such statutes the unrecorded 
terms of a trust are ineffective, when does the statute apply? In Perry v. 
Ritze’® and McWhorter v. Oliver’! which dealt with this question the 
statute was held to apply not only to secret trusts created in the future, 
but also to transactions involving property already held in an unrecord- 
ed trust where they take place after the passage of the statute. 

Perry v. Ritze’® was a suit for specific performance of a contract to 
purchase real estate. The purchasers claimed the vendors could not give 
a good and merchantable title because the chain of title included a con- 
veyance to and from a trustee. The court said that since the contract of 
sale in question was made after the statute was passed the insertion 
of the word ‘‘trustee’’ after the name of the grantee no longer affected 
the title. 





‘ For example, the Florida statute provides that when the terms of the trust are unrecord- 
ed, the grantee from a trustee takes a fee simple estate. The Colorado statute requires that 
the trust or other agreement under which the grantee is acting be defined and provides 
that a partial description only indentifies the person and is not a notice of the trust. 

5 101 Colo. 466, 74 P. 2d 677 (1937). 

6 Heitkemper v. Schmeer, 130 Ore. 646, 275 Pac. 55, 281 Pac. 169 (1929). 

7 97 Fla. 626, 121 So. 884 (1929). 

8 Fra. Srats. (1941) § 689.07. 

* 121 So. 884, 885. 

10110 Neb. 286, 193 N.W. 758 (1923). 

11 25 S.W. 2d 281 (1925). 

12 110 Neb. 286, 193 N.W. 758. 
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McW borter v. Oliver, '* a Texas case, involved a conveyance to a trustee 
without mention of the terms of the trust. Later the trustee mortgaged 
the property in contravention of the trust. Both transactions occurred 
some time before the statute. The court allowed the trust to stand and 
enforced the rights of the beneficiaries against the mortgagee saying, 
*‘the rights of the parties had been fixed by these contracts long before 
the enactment of the statute.’’ The statute would only apply to future 
acts of the trustee. 

In Florida’ and Texas'® attempts have been made to use the statute 
as a defense, although the purchaser knew of the existence of the trust 
and its terms. In both instances the statute was held to apply only to 
grantees who did not have actual notice of the terms of the trust. 

In these few instances in which the statutes have been construed, the 
use of the word “‘trustee’’ or of any other terms which at common law 
would constitute notice of the trust has not prevented the trustee 
from vesting in the purchaser a perfect title when the purchaser does 
not actually know the facts of the trust. It would seem reasonable to 
assume that a title examiner in Wisconsin would not have to inquire 
into the terms of a trust unless the trust is fully recorded as required by 
Section 231.20. 

Marycotp SHIRE 


WHERE A NOTE AND MORTGAGE RUN TO JOINT TENANTS, 
IS SATISFACTION BY ONE OF THEM WITH THE RECITAL THAT 
HE OR SHE IS THE SURVIVOR SUFFICIENT WITHOUT A CER- 
TIFICATE OF SURVIVORSHIP TERMINATING THE TENANCY 
UNDER SECTION 230.47 or 230.48 OF THE WISCONSIN STA- 
TUTES?! This raises immediately the question as to the nature of the 
debt. For if the note and mortgage are considered to be held by joint 
mortgagees or joint creditors, then it is the almost universal rule that 
payment to one will constitute payment to both? and that anyone of 
the joint mortgagees or the survivor can release the mortgage.* And 





18 25 S.W. 2d 281. 
M4 Arundel Debenture Corp. v. LeBlond, 139 Fla .668, 190 So. 765 (1939). 
48 Woodall v. Adams, 7 S.W. 2d 922 (Tex. Civ. App. 1928). 


1 Whether the mortga are joint tenants is a difficult question and requires a closer 
study of the cases. For the purposes of this note, it is assumed that they are. 

® Flanigan v. Seelye, 53 Minn. 23, 55 N.W. 115 (1893); People v. Keyser, 28 N.Y. 226, 
84 Am. Bee. 338 (1863); Park v. Parker, 216 Mass. 405, 103 N.E. 936 (1914); Bruce v. 
Bonney, 12 Gray (Mass.) 107, 111, 71 Am. Dec. 739 (1858); Delano v. Jacoby, 96 Cal. 
275, 31 Pac. 290, 31 Am. St. Rep. 201 (1892). 

3 Wall v. Bissell, 125 U.S. 382, 8 S.Ct. 979, 31 L.Ed. 772 (1888); Lyman v. Gedney, 114 
Ill. 388, 29 N.E. 282, 55 Am. St. Rep. 871 (1885); Citizens’ Nat’l Bank v. Williams, 100 
Kan. 140, 163 Pac. 647 (1917); Mathews v. DeFoor, 172 Ga. 318, 158 S.E. 7 (1931). 
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clearly, if the debt states that payment to one of the joint tenants will 
constitute payment to both and this condition is set forth on the face 
of the record mortgage there is no problem; for a satisfaction of record 
by one of the joint tenants will again suffice, and the title will be 
cleared. The only fact of significance in such instance would be the 
showing of satisfaction by one of the joint tenants; whether he is 
the survivor is of no importance. 

But as was specifically held in Stark v. Coker,‘ a note payable merely 
to A and B as joint tenants, and secured by a mortgage describing the 
mortgagees in the same way, does not constitute the payees joint credi- 
tors. ‘The status of the owners of the note being joint tenancy, it is 
no more than proper under the circumstances that the rules with respect 
to joint tenancy be applied. One of the characteristics of joint tenancy 
is the equality of the interest held by the respective joint tenants;®. . . 
It has been consistently held that one joint tenant has not by reason 
of the relationship any authority to bind his cotenant with respect to 
the latter’s interest in the common property.’’® Stark v. Coker? went on 
to hold that the rule that an obligation in favor of several persons is 
extinguished by performance rendered to anyone of them has no ap- 
plication to an accord and satisfaction made with respect to a note and 
trust deed held in joint tenancy and that a satisfaction between the 
maker and one joint tenant unknown to the other was not binding on 
such other joint tenant as to his interest in the common property. 
Following this logic, it has been long recognized in Wisconsin and 
other states that there can be joint tenancies in personalty as well as 
realty,* and each are said to have the same nature and the same inci- 
dents.° 

Of course, it is understood that the principal thing involved is the 
debt evidenced by the note and that the mortgage and its ‘‘mere’’ 





4 Stark v. Coker, 20 Cal. 2d 839, 129 P. 2d 390 (1942). 

5 Kissam v. McElligott, 280 Fed. 212 (1920); Matter of Sullivan, 94 Misc. 529, 159 
N.Y. Supp. 616 (1916). 

® Ashland Lodge v. Williams, 100 Wis. 223, 75 N.W. 954, 69 Am. St. Rep. 912 (1898); 
Satterlee v. Umenthum, 47 S.D. 372, 198 N.W. 823 (1924); Friar v. Baldridge, 91 Ark. 
133, 141, 120 S.W. 989 (1909); Oberwise v. Poulos, 124 Cal. App. 247, 12 P. 2d 156 (1932); 
Simpson v. Bergmann, 125 Cal. App. 1, 13 P. 2d 531 (1932); Swartzbaugh v. Sampson, 11 
Cal. App. 2d 451, 54 P.2d 73 (1936). 

7 Stark v. Coker, 20 Cal. 2d 839, 129 P. 2d 390 (1942). 

8 Fiedler v. Howard, 99 Wis. 338, 75 N.W. 163 (1898); Farr v. Trustees of Grand Lodge 
A.O.U.W., 83 Wis. 446, 53 N.W. 738, 18 L.R.A. 249 (1892); Johnston v. Johnston, 173 
Mo. 91, 73 S.W. 202, 61 L.R.A. 166, 96 Am. St. Rep. 486 (1903); O’Brien v. Biegger, 223 
Iowa 1179, 11 N.W. 2d 412, 424 (1943); In re Johnson's Estate, 116 Neb. 686, 218 N.W. 
739 (1928). 

® Commissioner of Internal Revenue v. Hart, 76 F. 2d 864 (1935); In re Levy’s Will, 234 
Wis. 31, 289 N.W. 666 (1940); DuPont v. Jonet, 165 Wis. 554, 162 N.W. 664 (1917); Farr 
v. Trustees of Grand Lodge A.O.U.W., 83 Wis. 446, 53 N.W. 738, 18 L.R.A. 249 (1892); 
City of Corning v. Stirpe, 27 N.Y.S. 2d 418, 262 App. Div. 14 (1941). 
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mortgage lien is only an incident thereto.!° However, the ‘‘mere”’ 
mortgage lien does encumber title to the real estate covered by the 
mortgage, and from the point of view of future purchases of the realty 
(and of marketable title) the ‘‘mere’’ mortgage lien must be appropri- 
ately satisfied of record to clear the title. 

Thus, we look at the satisfaction of the mortgage signed by the sur- 
viving joint tenant through the spectacles of the law of real estate 
transfers, the recording acts, and marketable title. What evidence of 
survivorship is normally required to be placed of record as a prereq- 
uisite to the conveyance by a surviving joint tenant of an interest in 
real estate? Recordation of a certificate of survivorship obtained pursu- 
ant to Section 230.47 of the Wisconsin Statutes is normally required for 
this purpose. A satisfaction of mortgage passes an interest in real 
estate and is clearly a ‘‘conveyance’’ within the meaning of Section 
235.50. It follows in answer to the question posed above that a mere 
recital of survivorship in a satisfaction of a mortgage is probably not, 
for marketable title purposes, sufficient prima facie evidence of survivor- 
ship; a formal certificate of survivorship should be obtained and placed 
of record. Since in the case of the satisfaction of a mortgage, an inherit- 
ance tax lien arising by reason of non-payment of such tax on death of 
one joint tenant mortgagee would not attach to the real estate, some 
title examiners will accept as sufficient evidence of the survivorship, the 
recordation of a certified copy of the death certificate. 





Gene TALLMAN 





10 Tobin v. Tobin, 139 Wis. 494, 121 N.W. 144 (1909); Gerhardt v. Ellis, 134 Wis. 191, 
114.N.W. 495 (1908). 
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NEWS OF THE SCHOOL 


Orper oF THE Corr: The following members of the senior class were 
elected to the Order of the Coif: Joseph R. Barnett, James P. Brody, 
Betty R. Brown, Harley Brown, James F. Clark, Glenn R. Coates, Mor- 
della Dahl, Daniel J. Dykstra, Joseph E. Fieschko, Louis D. Gage, 
William K. Grinde, Nathan S. Heffernan, Charlotte M. Higbee, Lloyd 
F. Hoehn, Leon Katz, Martin M. Lucente, George H. Maaske, Frank 
W. Miller, Reginald W. Nelson, Dorthy N. Smith, Charles W. Webster, 
Howard B. Woodside. 


Law Review Certiricates: The faculty has awarded Law Review 
Certificates for distinguished service to Betty R. Brown, Glenn R. 
Coates, Adolph J. Feifarek, Trayton L. Lathrop, Martin M. Lucente, 
Frank W. Miller, Howard J. Otis, Charles W. Webster. 


Honors: The Salmon W. Dahlberg Prize was awarded to Joseph R. 
Barnett. Joseph R. Barnett was graduated with high honors and 
Daniel J. Dykstra, Martin M. Lucente, Frank W. Miller and Chares W. 
Webster were graduated with honors. 


Law Scuoor Scnorarsuips: Scholarship awards were made to the 
following students during the past academic year: Owen T. Armstrong, 
Phillip G. Arneson, Irvin B. Charne, Glenn R. Coates, Roland B. Day, 
Jens Vogth Ericksen, Adolph J. Feifarek, Joseph E. Fieschko, Robert 
F. Froehlke, Stuart G. Gullickson, Kenneth H. Hanson, Nathan S. 
Heffernan, Orvin L. Helstad, Robert C. Hoth, Dale E. Ihlenfeldt, Earl 
H. Johnson, Jerome Klos, George J. Kuehnl, Trayton L. Lathrop, 
Maurice Leon, George H. Maaske, Trygve Lange-Nielson, Francois N. 
Palmatier, Norman J. Putman, John G. Quale, Alvin C. Reis, Jr., 
Frank j. Remington, Marygold Shire, Robert W. Smith, Robert O. 
Sundby, Gene H. Tallman, John C. Wickhem, Arne H. Wicklund, 
Donald D. Willink, Neil Woodington, Raymond Zahn. Scholarships 
previously awarded were continued for: Joseph R. Barnett, Betty R. 
Brown, William K. Grinde, Mrs. Charlotte B. Higbee, Leon Katz, 
Martin M. Lucente, Frank W. Miller, Howard J. Otis, Charles W. 
Webster. 


Law Scnoot Association: The Executive Council elected the follow- 
ing officers for the coming year: Roy W. Arndt, President; John D. 
Winner, Treasurer and Book-Mart Chairman; R. E. Peterson, Secretary. 
Joseph Goodman and Daniel R. Mandelker were elected co-chairmen 
of the Moot Court program for the next semester. Moot Court keys 
were awarded to Frank J. Remington and George J. Kuehn, first place 
winners for the summer semester; George N. Shampo and Curvin E. 
Brenneman, second place winners; and Francois N. Palmatier and Jacob 
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L. Bernheim, third place winners. The winners for the fall semester 
who also were awarded keys were Morris Rosenblatt and David Bliss 
who tied for first place with Hugh Ross and Dale Thompson; Phil 
Johnson and Charles Seibold, third place winners; and Virginia Samp 
and Andrew Zafis, fourth place winners. 

The Association continued its sponsorship of bi-monthly ‘‘get-to- 
gethers’’ at which refreshments are served and prominent attorneys 
speak to the students and their guests on a variety of legal subjects. 


Lecat Arp: Rolla J. McMahon was elected chairman of the Legal 
Aid Bureau for 1948-49. Charles Van Sickle was elected Assistant Chair- 
man. No Secretary was elected, as through the financial assistance of 
the Community Union, a part time Secretary has been employed. 


Law Review: Betty R. Brown and Charles W. Webster served as 
Executive Editors for the fall semester, while Howard J. Otis served 
as Business Manager. The officers elected for the spring semester were 
Charles W. Webster, Editor-in-Chief; John C. Wickhem, Dale E. Ihlen- 
feldt, and Adolph J. Feifarek, Executive Editors; and Robert C. Hoth, 
Business Manager. 

Officers elected for the fall semester are Frank J. Remington, Editor- 
in-Chief; Owen T. Armstrong, William R. Gold, and George J. Kuehnl, 
Executive Editors; George Polnaszek, Business Manager. 


Law Scnoor Sprinc Procram: The Law School Spring Program was 
held on the weekend of May 8 and 9. Reunions of the law classes of 
1908 and 1923 were featured. The weekend program began with a 
luncheon of the Wisconsin Law Alumni Association presided over by 
Judge F. Ryan Duffy, President. Cecelia Doyle, Marvin Klitsner, and 
Francis Wilcox were elected directors of the Association. At a meeting 
of the directors held the following morning, Roger Cunningham was 
elected president of the Association, Francis Wilcox, Vice President, 
and Dean Oliver S. Rundell was re-elected Secretary-Treasurer. Two 
roundtable discussions were held in the Law School Saturday afternoon. 
Dean Oliver S. Rundell presided over the roundtable on ‘‘Proper Ab- 
stracting of a Judicial Proceeding’’; William H. Spohn presided over 
the roundtable on ‘The Taft-Hartley Law in Action.” 

The Law School Banquet, preceded by a social hour, was held Satur- 
day evening at the Loraine Hotel. Dean Oliver S. Rundell presided, 
and the principal speaker was Tappan Gregory, President of the Ameri- 
can Bar Association. 

Two roundtables were held in the Law School Sunday morning. 
Oscar T. Toebaas presided over the roundtable on ‘‘Trial and Expert 
Proof in Automobile Accident Cases.'’ Ray M. Stroud presided over 
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the roundtable on ‘‘Recent Amendments to the Wisconsin Corporation 
Statutes.”’ 

The Sunday noon luncheon was held at the Loraine Hotel with 
Justice Fairchild presiding. President Edwin B. Fred presented Frank 
T. Boesel, Emeritus Lecturer in Law, a citation from the University. 
R. Worth Vaughan, General Counsel, American Smelting Co., New 
York, gave an address. 

The picnic planned for Sunday afternoon was canceled because of the 
weather. 

Emsryo Lawyers Crus: Under the sponsorship of Marlin Volz, 
weekly meetings have been held throughout the past year to hear 
addresses by leading local attorneys on office practice procedure. 

ATTENDANCE: The attendance of the Law School for 1947-48 was 
as follows: 

Fall Semester Spring Semester 
308 289 
199 153 
162 182 
oom 48 


a ERs ad a ap es 1 3 
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